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WEDNESDAY,  JUNE  16,  1993 

House  of  Representatives, 
Subcommittee  on  International  Law, 

Immigration,  and  Refugees, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Romano  L.  Mazzoli 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Romano  L.  MazzoH,  Charles  E.  Schu- 
mer,  John  Bryant,  George  E.  Sangmeister,  Jerrold  Nadler,  Xavier 
Becerra,  Bill  McCollum,  Elton  Gallegly,  and  Charles  T.  Canady. 

Also  present:  Eugene  Pugliese,  counsel;  Kitty  Urban,  research  as- 
sistant; Lizzie  M.  Daniels,  clerk;  and  Carmel  Fisk,  minority  coun- 
sel. 

OPENING  STATEMENT  OF  CHAIRMAN  MAZZOLI 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

I  have  a  few  brief  statements  to  start  the  day  out.  We  are  here 
today  for  an  oversight  hearing  on  the  question  of  employer  sanc- 
tions. The  witnesses,  as  they  come  forth,  will  be  addressing  dif- 
ferent sections  of  the  existing  law. 

The  question  has  to  be  asked,  should  we  continue  to  have  em- 
ployer sanctions  on  the  books,  and,  if  so,  what  ways  should  the  law 
be  amended  or  is  it  working  perfectly?  If  amendments  are  to  be 
made  or  if  changes  undertaken,  what  changes  should  they  be? 

It  is  a  fairly  simple  question.  Employer  sanctions,  are  they  work- 
ing or  are  they  not  working?  What  was  their  purpose?  What  is 
their  future  and  what  should  we  do  about  them? 

Having  said  that,  I  yield  to  the  gentleman  from  California,  if  he 
has  a  statement  at  this  point. 

Mr.  Gallegly.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  thank  you  for  holding  these  hearings  this  morning  on 
employer  sanctions.  It  is  well  known  that  the  principal  reason  why 
millions  of  immigrants  illegally  enter  our  country  each  year  is  eco- 
nomic. They  are  looking  for  job  opportunities  in  this  country  which 
were  unavailable  in  their  own  homelands. 

The  problem  is  that  in  the  process  of  finding  emplovment  here, 
they  steal  jobs  away  from  American  citizens.  Admittedly,  these  are 
low  paying  jobs,  but  the  fact  is  that  these  are  jobs  that  would  ordi- 
narily be  available  to  low  paid,  unskilled,  untrained  and  youthful 
members  of  our  society,  often  minority  workers. 

(1) 


At  the  same  time,  the  undocumented  aliens,  in  addition  to  taking 
scarce  job  opportunities,  are  making  demands  on  our  hard-pressed 
State  and  local  governments  which  must  provide  them  with  public 
services,  medical  care,  education,  housing,  transportation,  welfare 
and  other  programs  of  taxpayer-supported  assistance. 

According  to  a  study  recently  released  by  Rice  University,  eco- 
nomics professor,  Donald  Huddle,  there  are  at  least  4.8  million  un- 
documented aliens  in  America  today  and  the  cost  nationwide  of 
providing  these  undocumented  ahens  with  direct  government  bene- 
fits, including  public  education,  housing.  Medicare,  emergency  care 
and  AFDC.  was  almost  $8  billion  in  1992. 

These  illegal  or  undocumented  aliens  are  putting  an  estimated 
900,000  Americans  out  of  work  by  providing  cheap  labor.  The  job 
displacement  costs,  including  unemployment  compensation,  are  es- 
timated by  Professor  Huddle  to  be  $6.93  billion,  almost  $7  bilhon. 

At  the  same  time  these  undocumented  workers  paid  into  the  sys- 
tem a  total  of  $1.24  billion  in  all  forms  of  taxes,  income,  sales,  ex- 
cise, property  and  Social  Security.  Thus,  the  total  annual,  net  cost, 
to  U.S.  taxpayers  for  providing  these  services  is  a  whopping  $13.44 
billion. 

In  California  alone,  the  State  auditor  general  estimates  the  net 
cost  of  providing  assistance  to  cover  2  million  undocumented  aliens 
is  at  least  $3  billion  a  year. 

Mr.  Chairman,  my  point  in  bringing  in  these  figures  is  that  the 
employer  sanctions  program  just  doesn't  seem  to  be  working.  It  was 
designed  to  prevent  employers  from  hiring  imdocumented  aliens, 
and  it  was  thought  that  these  jobs  would  suddenly  become  unavail- 
able and  undocumented  aliens  would  disappear. 

Unfortunately,  as  well  intended  as  the  prog^ram  was,  it  has  not 
materially  impacted  on  the  flow  of  illegal  immigrants  on  this  coun- 
try. In  my  opinion,  a  single  progfram  like  employer  sanctions  cannot 
possibly  stop  illegal  immigration  by  itself.  It  will  take  additional 
Federal  and  State  governments  efforts  to  make  a  difference,  like  in- 
creasing the  size  and  effectiveness  of  the  Border  Patrol,  improving 
other  Federal  law  enforcement  programs  such  as  investigations 
conducted  by  the  INS  and  the  Department  of  Labor  in  the  wage 
and  hour  units,  and  making  all  government  agencies  do  a  better 
job  by  examining  documents  and  asking  probing  questions  of  appli- 
cants before  doling  out  the  benefits. 

Also,  I  believe  that  so  long  as  document  fraud  is  widespread,  so 
long  as  undocumented  aliens  can  purchase  so  easily  cheap  forged 
green  cards,  an  effective  employer  sanction  program  is  impossible. 
That  is  one  of  the  reasons  I  have  introduced  a  bill  to  deal  with 
that. 

Mr.  Chairman,  I  look  forward  to  the  informative  testimony  we 
shall  have  today,  and,  again,  I  want  to  thank  you  for  scheduling 
this  hearing. 

Mr.  Mazzou.  I  would  like  to  now  call  our  colleagues,  Congress- 
man Beilenson  and  Congressman  Serrano. 

We  will  take  our  panel  in  the  order  of  good  looks  instead  of  se- 
niority. Shall  we  go  good  looks  or  seniority? 

Mr.  Beilenson.  Age  or  alphabet? 

Mr.  Serrano.  He  comes  out  first. 

Mr.  Mazzoli.  Tony,  it  looks  like  you  are  nominated  to  go  first. 


STATEMENT  OF  ANTHONY  C.  BEBLENSON,  A  REPRESENTATT/E 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Beilenson.  Thank  you,  Mr.  Chairman.  I  appreciate  being  af- 
forded this  opportunity  to  testify  in  support  of  what  I  and  a  great 
many  other  people  beheve  to  be  an  essential  ingredient  in  enforcing 
the  employer  sanctions  provisions  of  our  immigration  law;  that  is, 
the  development  of  a  counterfeit-resistant  Social  Security  card. 

While  the  Federal  Government  has  sole  responsibility  for  enforc- 
ing immigration  law,  the  burden  of  illegal  immigration  falls  almost 
exclusively  on  State  and  local  governments.  In  Los  Angeles,  part  of 
which  I  have  the  honor  to  represent,  illegal  immigrants  are  lit- 
erally overwhelming  our  health,  education,  and  social  service  sys- 
tems and  making  it  even  harder  than  it  already  is  to  serve  properly 
our  own  citizens  and  those  immigrants  who  are  here  legally.  If 
Congress  does  not  act  soon  to  address  illegal  immigration,  this 
problem  will  reach  critical  proportions  not  only  in  Los  Angeles,  but 
also  in  many  other  major  metropolitan  areas  as  well. 

One  of  the  simplest  yet  most  effective  steps  we  could  take  to  curb 
illegal  immigration  is  to  provide  the  means  to  make  it  easier  for 
employers  to  comply  with,  and  Federal  officials  to  enforce,  the  law 
against  hiring  illegal  immigrants.  As  you  are  aware,  Mr.  Chair- 
man, I  have  introduced  legislation,  H.R.  1031,  which  would  require 
the  development  of  a  counterfeit-resistant  Social  Security  card. 
This  card  would  serve  as  the  single  work  authorization  document 
for  all  eligible  workers  in  the  United  States. 

I  am  convinced  that  such  a  system  is  absolutely  necessary  to  cor- 
rect the  two  biggest  flaws  in  our  current  employer  sanctions  law: 
Widespread  discrimination  against  U.S.  citizens  and  legal  residents 
who  may  appear  foreign,  and  rampant  use  of  readily  available 
counterfeit  and  fraudulent  documents. 

Since  passage  of  the  Immigration  Reform  and  Control  Act  of 
1986  [IRCA],  study  after  study  on  compliance  with  the  employer 
sanctions  provision  in  the  law  has  found  that  the  current  system, 
with  its  myriad  of  authorizing  documents,  has  served  to  confuse 
employers  and  prospective  employees  while  giving  rise  to  a  huge, 
multimillion-dollar,  imderground  industry  in  counterfeit  and  fraud- 
ulent Social  Security  cards,  green  cards,  voter  registration  cards, 
and  other  official  documents  that  can  be  used  to  demonstrate  one's 
work  eligibility.  As  a  result,  those  who  have  looked  at  the  problem 
have  concluded  that  employers  must  have  a  better  way  of  identify- 
ing who  is  eligible  under  our  laws  to  work  and  who  is  not. 

As  you  know,  IRCA  directed  GAO  to  study  whether  or  not  the 
employer  sanctions  law  resulted  in  discrimination  by  employers 
against  foreigners  authorized  to  work  in  the  United  States.  In  each 
of  its  three  required  annual  reports,  GAO  found  that  widespread 
discrimination  had,  in  fact,  occurred,  and  concluded  in  its  third  re- 
port in  1990  that  "many  employers  discriminated  because  the  law's 
verification  system  does  not  provide  a  simple  or  reliable  method  to 
verifyjob  applicants'  eligibility  to  work." 

GAO  recommends  legislation  to  "make  the  documents  [used  for 
work  authorization]  more  counterfeit-resistant."  Further,  the 
GAO's  1990  report  states  that  if  the  Social  Security  Administration 
develops  and  begins  distributing  a  counterfeit-resistant  Social  Se- 
curity card,  such  a  card  would  be  "optimally  effective  in  reducing 


IRCA-related  discrimination  [only  ifl  all  members  of  the  work  force, 
(citizens  and  aliens  alike)"  received  them. 

Writing  for  the  Urban  Institute  in  1991,  Michael  Fix  called  docu- 
mentation the  "linchpin  of  IRCA,"  and  said  that  "employer  compli- 
ance is  a  hollow  exercise  if  employers  verify  fraudulent  or  counter- 
feit documents." 

More  recently,  the  February  1993  report  of  the  Federal  Commis- 
sion on  Agricultural  Workers,  which  was  established  under  IRCA 
to  study  me  impact  of  the  new  law  on  agriculture,  found  that  the 
employment  of  illegal  immigrants  in  agriculture  remains  wide- 
spread, and  states  that  "the  U.S.  Government  should  also  develop 
a  better  employment  eligibility  and  identification  system,  including 
a  fraud-proof  work  authorization  document  for  all  persons  legally 
authorized  to  work  in  the  United  States,  so  that  employer  sanc- 
tions can  more  effectively  deter  the  employment  of  unauthorized 
workers. 

The  Los  Angeles  Times  editorialized  on  February  2/21/93,  that 
"to  improve  the  enforcement  of  IRCA,  and  to  make  sure  it  is  ap- 
plied in  a  nondiscriminatory  fashion,  all  workers  in  this  country 
should  be  required  to  have  counterfeit-proof  Social  Security  cards." 

I  want  to  draw  that  to  the  attention  of  the  chairman  and  his  col- 
leagues. I  want  you  to  know  the  Los  Angeles  Times  and  Sac- 
ramento Bee  are  among  two  very  progressive  and  not  at  all  ultra- 
conservative  newspapers  which  have  editorialized  in  favor  of  the 
coimterfeit-proof  Social  Security  card. 

In  its  1990  report  on  employer  sanctions,  the  GAO  found  that 
some  possible  factors  which  may  lead  employers  to  discriminate 
against  "foreign-looking^  applicants  were  a  lack  of  understanding  of 
the  law,  uncertainty  in  determining  work  eligibility  status,  and 
alien  use  of  covmterfeit  or  fraudulent  documents  that  contributed 
to  employer  uncertainty  about  work  eligibility  status. 

Given  the  large  number  of  documents  that  may  be  used  to  estab- 
lish work  eligibility,  it  should  come  as  no  surprise  that  some  em- 
ployers have  chosen  to  err  on  the  safe  side  and  not  hire  anyone 
about  whose  legal  status  they  have  doubts.  I  believe  that  a  single 
work  authorization  document  would  alleviate  those  uncertainties 
and  eliminate  any  propensity  for  employers  to  base  their  hiring  de- 
cisions on  anything  other  than  their  assessment  of  the  applicant's 
ability  to  do  the  job. 

Counterfeit  identification  cards  are  extremely  common  among 
undocumented  aliens.  According  to  the  1990  GAO  report,  a  review 
of  INS  apprehensions  of  imlawfully  employed  aliens  during  August 
and  September  1989  found  that  of  110  INS-related  alien  registra- 
tion cards  they  examined,  96  percent  were  counterfeit  and  an  addi- 
tional 3  percent  fraudulent.  Of  166  Social  Security  cards  examined, 
71  percent  were  counterfeit  and  10  percent  were  fraudulent. 

I  have  here,  and  these  are  available  all  over  the  place,  on  any 
number  of  street  comers  in  Los  Angeles  County,  a  Social  Security 
card  which  a  friend  of  mine  sent  me.  Actually,  this  chap  lives  in 
Colorado.  He  said  he  picked  it  up  for  $10  at  a  San  Francisco  flea 
market.  He  said  there  were  1,000  of  them  available.  It  is  a  Social 
Security  card.  I  as  a  perspective  employer  would  have  to,  of  course, 
rely  on  it,  there  being  nothing  better  at  the  moment. 


The  language  of  my  bill  states  that  the  card  may  utilize  any 
technology,  such  as  a  photo,  fingerprint,  or  verifiable  bar  code, 
which  would  enable  a  prospective  employer  to  identify  the  carrier 
of  the  card,  and  to  ensure  that  the  name  on  the  card  matches  the 
number  on  the  card.  This  technology  already  exists,  and  in  fact  is 
already  in  widespread  use  for  State  drivers'  licenses. 

I  have  one  in  my  pocket,  Mr.  Chairman,  which  is  the  exact  same 
card  that  we  are  talking  about. 

I  would  say  parenthetically,  too,  interestingly,  we  are  talking 
now  about  the  potential  of  health  care  reform,  the  issuance  of  a 
health  care  card  for  persons,  citizens  and  people  here  legally  in  this 
country,  to  be  able  to  acquire  whatever  package  of  health  care  ben- 
efits that  may  be  made  available  under  any  law  that  we  might  pass 
in  a  year  or  two.  So  we  are  probably  close  to  having  such  a  card 
anyway. 

It  occurs  to  me,  Mr.  Chairman,  we  may  well  use  the  same  card 
for  health  care  purposes  as  we  might  for  work  identification  pur- 
poses. 

I  recognize  that  many  people  feel  that  using  Social  Security  cards 
as  a  national  identification  card  poses  a  threat  to  privacy.  It  trou- 
bles all  of  us  to  a  certain  extent.  But  using  an  already-existing 
card,  the  Social  Security  card,  for  this  purpose  would  pose  no  great- 
er threat  to  the  privacy  of  citizens  and  legal  residents  than  already 
exists;  it  would  simply  allow  an  employer  to  verify  the  validity  of 
a  prospective  employee's  Social  Security  number  and,  thus,  his  or 
her  work  eligibility.  A  single,  fraud-proof,  verifiable  card  that  is 
distributed  to  citizens  and  noncitizens  alike  would  also  eliminate 
most  of  the  propensity  to  discriminate  against  individuals  whose 
appearance  might  otherwise  make  an  employer  wary. 

We  have  recognized  for  a  long  time  that  a  secure  work  authoriza- 
tion document  and  the  link  between  employment  and  migration  are 
the  keys  to  controlling  illegal  immigration.  Mr.  Chairman,  you  will 
recall  that  the  Hesburgh  Commission,  which  was  created  m  1978, 
recommended  "immediate  action  to  reduce  the  flow  of  undocu- 
mented/illegal migration,"  including  the  enactment  of  legislation 
making  it  illegal  for  employers  to  hire  undocumented  aliens,  some- 
thing for  which  you  yourself  were  personally  responsible,  perhaps 
more  so  for  it  than  anything  else. 

The  Reagan  administration  responded  to  the  Commission's  re- 
port by  appointing  a  Cabinet-level  task  force  on  immigration  and 
refugee  policy,  which  developed  legislation  that  was  considered  by 
Congress  in  1982.  That  immigration  reform  legislation  considered 
by  Congress  would  have  required  the  administration  to  develop 
within  3  years  a  "secure"  system,  such  as  a  special  identity  card, 
for  determining  work  eligibility. 

Two  years  later,  in  1984,  the  House  adopted  an  amendment  re- 
quiring the  Government  to  set  up  a  system  to  allow  employers  to 
verify  workers'  Social  Security  identification  numbers  bv  telephone 
to  determine  whether  the  employee  was  eligible  to  work,  but  Con- 
gress, of  course,  never  completed  action  on  the  bill  in  1984. 

But  in  1986  when  we  passed  IRC  A,  we  did  not  include  such  a 
provision,  and  the  time  has  come  to  remedv  that  omission.  Mr. 
Chairman,  illegal  aliens  come  to  the  Unitea  States  primarily  in 
search  of  jobs.  In  passing  IRCA,  we  recognize  this  and  we  tried  to 


discourage  people  from  coming  to  this  country  for  that  reason  by 
making  it  a  crime  to  knowingly  hire  people  who  were  here  illegally. 
But  we  have  never  taken  the  necessary  next  step  to  ensure  that 
prospective  employers  would  have  the  means  to  know  whether 
someone  looking  for  work  is  here  legally.  There  is  simply  no  way 
to  enforce  our  existing  law  without  it. 

Once  again,  Mr.  Chairman,  thank  you  for  allowing  me  to  testify 
this  morning.  I  would  be  happy  to  answer  any  questions  you  may 
have. 

Mr.  Mazzoli.  Thank  you  very  much,  Tony. 

If  you  have  a  time  constraint 

Mr.  Beilenson.  This  is  interesting.  I  think  I  will  stay  around  for 
a  while. 

Mr.  Mazzou.  Good.  We  will  hear  from  our  colleague  from  New 
York,  Jose  Serrano. 

STATEMENT  OF  HON.  JOSE  E.  SERRANO,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Mr.  Serrano.  Thank  you  for  the  opportunity  to  testify  on  the 
employer  sanctions  provision  of  the  Immigration  Reform  and  Con- 
trol Act  of  1986.  I  come  before  you  as  chair  of  the  Congressional 
Hispanic  Caucus. 

The  caucus  is  firmly  committed  to  addressing  discrimination 
against  Hispanic- Americans  and  other  ethnic  minorities.  To  fulfill 
that  commitment,  the  Hispanic  Caucus  plans  to  introduce  legisla- 
tion to  replace  employer  sanctions  with  measures  which  would 
more  meaningfully  deter  undocumented  immigration,  without  dis- 
criminating against  citizens  and  legal  workers  who  happen  to  look 
foreign  or  speak  with  an  accent. 

My  testimony  addresses  the  following  issues:  Has  employer  sanc- 
tions reduced  imdocumented  immigration?  Has  employer  sanctions 
caused  discrimination  against  Latinos  and  Asian-Americans?  Fi- 
nally, would  other  proposals  aimed  at  controlling  undocumented 
immigration  simply  substitute  one  discriminatory  practice  with  an- 
other? u  r 

The  idea  behind  employer  sanctions,  to  reduce  the  numbers  of 
undocumented  people  entering  this  country,  is  a  sound  one.  The 
United  States  should  be  able  to  control  the  flow  of  legal  and  un- 
documented immigration.  IRCA's  employer  sanctions  provisions, 
however,  have  not  been  effective  in  curbing  illegal  immigration. 

Numerous  studies  have  demonstrated  that  employer  sanctions 
have  had  little  effect  on  controlling  our  Nation's  borders.  After  a 
decline  during  the  initial  3  years  after  passage,  the  number  of  bor- 
der crossings  has  increased  to  levels  that  existed  before  employer 
sanctions.  The  Census  Bureau's  preliminary  estimates  of  the  1990 
undocumented  population  in  the  country  are  between  1.8  million 
and  3.5  million,  a  slight  decline  from  the  1980  estimates  of  2.5  to 
3.5  million.  However,  researchers  such  as  Woodrow  and  Passel  of 
the  Urban  Institute  find  that  any  "reduction  is  due  entirely  to  the 
legalization  of  formerly  undocumented  residents." 

Our  Nation's  long  and  tragic  history  of  discrimination  against 
Hispanic-Americans  is  well  known  and  need  not  be  recounted  here 
today.  Regrettably,  we  are  only  adding  fuel  to  the  fire  by  maintain- 
ing a  policy  that  does  not  work.  According  to  a  1990  report  by  the 


General  Accounting  Office,  employer  sanctions  have  caused  a  wide- 
spread pattern  of  discrimination  against  foreign  looking  and  speak- 
ing Americans,  mainly  Hispanics  and  Asians. 

The  numbers  are  striking.  The  GAO  report  revealed  that  nearly 
half  a  million  employers  surveyed  reported  national  origin  discrimi- 
nation as  a  result  of  the  law.  In  Los  Angeles  and  Texas,  up  to  one 
in  three  employers  were  found  to  discriminate  against  those  who 
looked  and  sounded  foreign. 

The  employer  sanctions  measure  creates  fear  and  suspicion 
among  employers  who  are  in  a  position  to  hire  ethnic  minorities. 
The  National  Network  for  Immi^ant  Rights  recently  conducted  the 
National  Employer  Survey  Project,  which  surveyed  over  400  em- 
ployers in  the  cities  of  Chicago,  Los  Angeles,  New  York,  and  San 
Francisco  concerning  their  employment  practices  and  compliance 
with  IRCA  mandates. 

The  survey  found  that  of  employers  requesting  work  authoriza- 
tion before  hiring,  52  percent  said  that  when  an  applicant  has  a 
foreign  accent  or  appearance,  they  requested  documents  to  be  sure 
they  are  authorized  to  work.  The  survey  also  found  that  almost 
half  of  the  employers  stated  that  workers  who  speak  limited  Eng- 
lish are  riskier  to  hire;  and  over  one  out  of  three  employers  believe 
Latinos,  Asians,  or  people  from  the  Caribbean  are  riskier  to  hire. 
People  with  accents  or  foreigri  last  names,  mainly  Hispanics  and 
Asians,  may  be  refused  interviews  for  employment  opportunities. 

Discrimination  caused  by  employer  sanctions  is  best  exemplified 
by  the  experiences  of  many  Puerto  Ricans.  Puerto  Ricans  were 
granted  U.S.  citizenship  as  a  result  of  the  Jones  Act  of  1917.  In 
spite  of  the  fact  Puerto  Ricans  are  citizens,  we  experience  employer 
sanctions-caused  discrimination. 

In  the  Marcel  Watch  case,  Ms.  Rosita  Martinez,  a  Puerto  Rican 
woman,  after  presenting  a  Social  Security  card,  a  New  York  voter 
registration  card,  and  a  oirth  certificate,  was  required  by  a  prospec- 
tive employer  to  present  a  green  card,  a  document  not  given  to  U.S. 
citizens,  and  certainly,  Mr.  Chairman,  a  document  I  have  never 
had.  When  she  could  not  produce  a  green  card,  she  was  refused  the 
job. 

Hundreds  of  thousands  of  Hispanics  are  not  as  fortunate  as  Mrs. 
Martinez.  She  recognized  that  she  had  been  a  victim  of  discrimina- 
tion and  was  able  to  challenge  it  in  court. 

But  for  every  Ms.  Martinez,  there  are  countless  Hispanics  who 
won't  know  the  real  reason  they  are  refused  an  employment  job 
interview.  This  is  creating  an  environment  of  discrimination  and 
fear  for  the  Nation's  Hispanics,  Asians,  and  other  ethnic  minorities. 

As  if  to  add  insult  to  injury,  the  victims  of  employer  sanctions- 
inspired  discrimination  are  also  among  the  most  aisadvantaged 
citizens  in  our  country.  In  1990,  more  than  28  percent  of  Hispanics 
were  below  the  poverty  level,  compared  to  about  11  percent  of 
whites. 

Now  let  me  speak  about  what  has  been  proposed  as  a  solution 
to  the  problem,  one  of  many.  The  creation  of  a  national  identifica- 
tion system  is,  in  our  opinion,  not  the  answer  to  the  employer  sanc- 
tions dilemma.  A  system  that  requires  all  Americans  to  have  iden- 
tification to  verify  authorization  to  work,  or  work  permit,  would 
only  substitute  one  form  of  discrimination  for  another. 


The  employer  sanctions  experience  and  others  here  and  abroad 
have  completely  demonstrated  that  the  only  persons  who  will  be 
asked  to  produce  ID  cards  will  be  those  who  look  and  sound  for- 
eign. 

My  colleague,  Mr.  Torres  from  California,  once  told  the  story  of 
when  he  was  U.S.  Ambassador  to  UNESCO  in  Paris.  His  young  son 
was  constantly  stopped  by  the  police  and  questioned.  One  day  he 
left  the  house  without  his  ID  card  and  was  picked  up  by  the  police 
and  thrown  in  jail.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, how  many  of  your  sons  would  have  been  stopped  in  a  similar 
fashion*^ 

If  a  national  ID  card  is  implemented,  we  will  affirmatively  turn 
back  the  civil  rights  clock  to  the  1700's.  During  that  time,  one  of 
major  slave  codes  in  Virginia  read:  "No  Negro  or  slave  may  go  from 
his  owner^s  plantation  without  a  certificate  and  then  only  on  nec- 
essary occasions;  the  punishment:  20  lashes  on  the  bare  back,  well 

laid  on."  ,  J    .  .1    .  1.. 

While  other  countries  are  fighting  for  democracy  and  civil  rights, 
such  as  the  countries  that  made  up  the  old  Soviet  Union,  we  con- 
sider jeopardizing  personal  privacy  and  infringing  on  civil  liberties. 
Each  American  will  be  potentially  harmed  by  an  identification  sys- 
tem by  allowing  access  to  personal  information. 

As  I  stated,  Mr.  Chairman,  the  caucus  and  I  plan  to  introduce 
legislation  in  the  near  future  that  would  repeal  the  employer  sanc- 
tions provisions  authorized  by  IRCA.  It  is  clear  that  employer  sanc- 
tions cause  discrimination,  and  employer  sanctions  does  very  Httle 
to  deter  unauthorized  immigration.  It  was  the  intent  of  Congress 
that  if  employer  sanctions  were  found  to  cause  discrimination 
against  legal  workers,  they  should  be  repealed.  In  its  place,  the 
caucus  legislation  proposes  to  strengthen  the  capacity  of  the  Border 
Patrol  officers  and  equipment;  increasing  Department  of  Labor  offi- 
cers; enforcing  minimum  wage  and  hour  laws  to  diminish  employer 
incentives  to  hire  undocumented  workers  at  subminimum  wages; 
and  increasing  penalties  for  commercial  smuggling  and  harboring 
of  undocumented  immigrants. 

If  we  know  that  employer  sanctions  does  not  work  and  they  are 
the  source  of  increased  discrimination  against  Hispanics  and 
Asians,  we  cannot  maintain  such  a  provision.  As  Members  of  Con- 
gress, we  have  a  responsibility  to  protect  the  rights  of  Americans, 
regardless  of  race  or  ethnicity,  and  to  work  to  eliminate  discrimina- 
tory treatment.  .  j        j     ^ 

The  caucus  and  the  members  of  the  committee  stand  ready  to 
work  with  you.  Thank  you. 

Mr.  Mazzoli.  Thank  you  very  much,  Jose. 

[The  prepared  statement  of  Mr.  Serrano  follows:] 
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Mr.  Chairman,  thank  you  for  the  opportunity  to  testify  on 
the  employer  sanctions  provisions  of  the  Immigration  Reform  and 
Control  Act  of  1986  (IRCA) .   I  come  before  you  as  Chairman  of  the 
Congressional  Hispanic  Caucus. 

The  Congressional  Hispanic  Caucus  is  firmly  committed  to 
addressing  discrimination  against  Hispanic  Americans  and  other 
ethnic  minorities.   To  fulfill  that  commitment,  the  Hispanic 
Caucus  plans  to  introduce  legislation  to  replace  employer 
sanctions  with  measures  which  would  more  meaningfully  deter 
undocumented  immigration,  without  discriminating  against  citizens 
and  legal  workers  who  happen,  to  look  "foreign"  or  speak  with  an 
accent .   My  testimony  addresses  the  following  issues : 

Has  employer  sanctions  reduced  undocumented  immigration? 


The  Congressional  Hispanic  Caucus  is  an  organization  of  Hispanic  Members  of 
Congress  promoting  Hispanic  interests.  "»- 
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Has  employer  sanctions  caused  discrimination  against  Latinos 
and  Asian-Americans? 

Finally,  would  other  proposals  aimed  at  controlling 
undocumented  immigration  simply  substitute  one 
discriminatory  practice  with  another? 


The  idea  behind  employer  sanctions,  to  reduce  the  numbers  of 
undocumented  people  entering  this  country,  is  a  sound  one.   The 
U.S.  should  be  able  to  control  the  flow  of  legal  and  undocumented 
immigration.   IRCA's  employer  sanctions  provisions,  however,  have 
not  been  effective  in  curbing  illegal  immigration. 

Numerous  studies  have  demonstrated  that  employer  sanctions 
have  had  little  effect  on  controlling  our  Nation's  borders. 
After  a  decline  during  the  initial  three  years  after  passage,  the 
number  of  border  crossings  has  increased  to  levels  that  existed 
before  employer  sanctions.   The  Census  Bureau's  preliminary 
estimates  of  the  1990  undocumented  population  in  the  country  are 
between  1.8  and  3  million,  a  slight  decline  from  the  1980 
estimates  of  2.5  to  3.5  million.   However,  researchers  such  as 
Woodrow  and  Passel  of  the  Urban  Institute  find  that  any 
"reduction  is  due  entirely  to  the  legalization  of  formerly 
undocumented  residents." 
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Has  esnpi  r,yt>,r   Hanctions  caused  discrimination  against  Latinos  and 
As Ian- Americans? 

Our  Nation's  long  and  tragic  history  of  discrimination 
against  Hispanic  Americans  is  well  known  and  need  not  be 
recounted  here  today.   Regrettably,  we  are  only  adding  fuel  to 
the  fire  by  maintaining  an  immigration  policy  that  simply  does 
not  work.   According  to  a  1990  report  by  the  General  Accounting 
Office  (GAO) ,  employer  sanctions  have  caused  a  widespread  pattern 
of  discrimination  against  foreign  looking  and  speaking  Americans, 
mainly  Hispanics  and  Asians. 

The  nvunbers  are  striking.   The  GAO  report  revealed  that 
nearly  half  a  million  employers  surveyed  "reported  national 
origin  discrimination  as  a  result  of  the  law."   In  Los  Angeles 
and  Texas,  up  to  one  in  three  employers  were  found  to 
discriminate  against  those  who  looked  and  sounded  foreign. 

The  employer  sanctions  measure  creates  fear  and  suspicion 
among  employers  who  are  in  a  position  to  hire  ethnic  minorities. 
The  National  Network  for  Immigrant  Rights  recently  conducted  the 
National  Employer  Survey  Project,  which  surveyed  over  400 
employers  in  the  cities  of  Chicago,  Los  Angeles,  New  York,  and 
San  Francisco  concerning  their  employment  practices  and 
compliance  with  IRCA  mandates.   The  survey  found  that  of 
employers  requesting  work  authorization  before  hiring,  52%  said 
that  when  an  applicant  has  a  foreign  accent  or  appearance,  they 
requested  documents  to  make  sure  they  are  authorized  to  work. 
The  survey  also  found  that  almost  half  of  the  enployers  stated 
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that  workers  who  speak  limited  English  are  riskier  to  hire;  and 
over  one-out -of -three  employers  believe  Latinos,  Asians,  or 
people  from  the  Caribbean  are  riskier  to  hire.   People  with 
accents  or  foreign  last  names,  mainly  Hispanics  and  Asians,  may 
be  refused  interviews  when  responding  to  employment 
opportunities . 

Discrimination  caused  by  employer  sanctions  is  best 
exemplified  by  the  experiences  of  many  Puerto  Ricans .   Puerto 
Ricans  were  granted  U.S.  citizenship  as  a  result  of  the  Jones  Act 
of  1917.   In  spite  of  the  fact  that  Puerto  Ricans  are  citizens, 
we  experience  employer  sanctions-caused  discrimination.   In  the 
Marcel  Watch  case,  Ms.  Rosita  Martinez,  a  Puerto  Rican  woman, 
after  presenting  a  social  security  card,  a  New  York  voter 
registration  card,  and  a  birth  certificate,  was  required  by  a 
prospective  employer  to  present  a  "green  card"  --  a  document  not 
given  to  U.S.  citizens.   When  she  could  not  produce  a  "green 
card,"  Ms.  Martinez  was  refused  the  job.   Hundreds  of  thousands 
of  Hispanics  are  not  as  fortunate  as  Ms.  Martinez.   She 
recognized  that  she  had  been  a  victim  of  discrimination  and  was 
able  to  challenge  it  in  court. 

But  for  every  Ms.  Martinez,  there  are  countless  other 
Hispanics  who  do  not  know  the  real  reason  they  were  refused  a  job 
interview.   The  fact  is  that  employer  sanctions,  a  federal  law 
passed  by  Congress,  is  creating  an  environment  of  discrimination 
and  fear  for  our  Nation's  Hispanics,  Asians,  and  other  ethnic 
minorities . 


13 


AS  if  to  add  insult  to  injury,  the  victims  of  employer 
sanctions-inspired  discrimination  are  also  among  the  most 
disadvantaged  citizens  in  our  country.   In  1990.  more  than  28%  of 
Hispanics  were  below  the  poverty  level,  compared  to  about  11%  of 
Whites. 

would  other  proposale  to  control  ^«Hrlr^1ln«»n^oH  ^llm»^<TrafciQn  bIhidIv 
aubstitute  one  dlBcriminatorv  practice  with  another? 

The  creation  of  a  national  identification  system  is  not  the 
answer  to  the  employer  sanctions  dilemma.   A  system  that  requires 
all  Americans  to  have  identification  to  verify  authorization  to 
work  —  or  work  permit  --  would  only  substitute  one  form  of 
discrimination  for  another. 

The  employer  sanctions  experience  and  others  here  and  abroad 
have  concretely  demonstrated  that  the  only  persons  who  will  be 
approached  to  produce  ID  cards  will  be  those  who  look  and  sound 
foreign.   My  colleague,  Mr.  Torres  from  California  once  told  a 
story  of  when  he  was  U.S.  Ambassador  to  UNESCO  in  Paris.   His 
young  son  was  constantly  stopped  by  the  police  and  questioned. 
One  day  he  left  the  house  without  his  I.D.  card  and  was  picked  up 
by  the  police  and  thrown  in  jail.  Mr.  Chairman  and  Members  of 
this  Sxibcommittee,  how  many  of  your  sons  would  have  been  stopped 
in  a  similar  fashion? 

If  a  national  ID  card  is  implemented,  we  will  affirmatively 
turn  back  the  civil  rights  clock  to  the  1700 's.   During  that 
time,  one  of  first  major  slave  codes  in  Virginia  read: 
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No  Negro  or  slave  may  go  from  his  ovmer's  plantation  without 
a  certificate  and  then  only  on  necessary  occasions;  the 
punishment:   twenty  lashes  on  the  bare  back,  well  laid  on. 

While  other  countries  are  fighting  for  democracy  and 
individual  rights,  such  as  the  countries  that  made  up  the  old 
Soviet  Union,  we  consider  jeopardizing  personal  privacy  and 
infringing  on  civil  liberties.   Every  American  will  be 
potentially  harmed  by  an  identification  system  by  allowing  access 
to  personal  information. 


As  I  stated,  Mr.  Chairman,  the  Caucus  and  I  plan  to 
introduce  legislation  in  the  near  future  that  would  repeal  the 
employer  sanctions  provisions  authorized  by  IRCA.   It  is  clear 
that  employer  sanctions  cause  discrimination.   And  employer 
sanctions  does  very  little  to  deter  unauthorized  immigration.   It 
was  the  intent  of  Congress  that  if  employer  sanctions  were  found 
to  cause  discrimination  against  legal  workers,  they  should  be 
repealed.   In  its  place,  the  Caucus  legislation  proposes  to 
strengthen  the  capacity  of  the  border  patrol  and  enforcement  by 
beefing  up  the  number  of  border  patrol  officers  and  equipment; 
increasing  Department  of  Labor  officers  enforcing  minimum  wage 
and  hour  laws  to  diminish  employer  incentives  to  hire 
undocumented  workers  at  sub-minimum  wages;  and  increasing 
penalties  for  commercial  smuggling  and  harboring  of  undocumented 
immigrants . 
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If  we  know  that  eitployer  sanctions  does  not  work  and  if  we 
know  that  ertployer  sanctions  is  the  source  of  increased 
discrimination  against  Hispanics  and  Asians,  we  cannot  maintain 
such  a  provision.   As  Members  of  Congress,  we  have  the 
responsibility  to  protect  the  rights  of  Americans,  regardless  of 
race  or  ethnicity,  and  work  to  eliminate  discriminatory 
treatment . 

The  Caucus  stands  ready  to  work  with  Subcommittee  Members  to 
remedy  these  injustices.   Thank  you  for  your  time. 
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Mr.  Mazzou.  Tony,  let  me  ask  you  a  question.  Are  you  confident 
that  there  is  such  a  thing  as  a  tamper-proof  card  or  fraud-resistant 
or  counterfeit-resistant  card  that  can  be  actually  put  together? 

Mr.  Beilenson.  I  am  told  there  is,  Mr.  Chairman.  You  certainly 
have  the  resources  to  discover  whether  or  not  that  is  in  fact  the 
truth.  We  do  have  these  California  drivers  licenses.  We  have  VISA 
cards.  I  don't  know  if  they  are  tamper-proof  or  not,  but  when  you 
go  down  to  the  deli  and  you  buy  lunch,  when  you  present  the  card, 
tne  chap  who  works  there  is  able  to  run  it  through  a  little  machine 
and  he  waits  3  to  5  seconds  and  somebody  somewhere  says,  this 
guy  is  OK,  he  has  been  paying  his  Bank  of  America  bills. 

You  need  the  same  kind  of  system  for  employers  to  be  able  to 
check  that  someone  is  legally  in  this  country,  either  as  a  citizen  or 
as  a  legal  immigrant.  We  proposed  that  back  in  1982  and  1984. 

Mr.  Mazzoli.  We  had  a  hearing  a  few  weeks  ago  and  a  witness 
from  the  Air  Transport  Association  indicated  that  the  passport 
which  is  now  being  issued  by  the  U.S.  State  Department,  ^ler 
quite  a  long  test  period  and  a  lot  of  technology,  apparently  is  some- 
thing which  is  not  itself  as  secure  as  it  could;  be  or  is  not  the  state- 
of-the-art  for  the  world. 

I  guess  the  question  is,  is  there,  first  of  all,  such  a  thing? 

The  question  is,  is  there,  using  high  speed  printers,  computers 
and  laser  technology,  a  way  to  get  around  it? 

But  you  bring  up  a  very  interesting  point.  I  have  before  me  what 
apparently  is  information  showing  in  three  different  lists  of  docu- 
ments, documents  which  show  both  your  identification  and  estab- 
lish work  eligibility  and  then  documents  which  do  one  or  the  other. 

You  have  a  total  of  29  documents,  all  told.  Ten  of  them  are  in 
list  A  which  go  both  ways.  There  are  12  which  list  your  identity 
and  then  there  are  7  which  list  your  employment  eligibility. 

This  obviously  is  daunting  to  the  average  business  person,  and 
probably  to  some  of  the  Fortune  500's,  to  try  to  figure  out  what  is 
and  what  is  not.  One  of  your  points  was  to  reduce  and  get  down 
to  a  workable  frame,  if  not  to  exactly  one  document,  but  at  least 
to  reduce  the  documents  that  are  presentable  to  a  business  to  es- 
tablish these  things. 

Mr.  Beilenson.  Yes,  exactly,  Mr.  Chairman.  Right  now  it  is  per- 
missible to  use  2  or  3  of  any  one  of  29  forms  of  identification.  I, 
as  a  prospective  employer,  as  my  friend  over  here  quite  properly 
said,  and  I  took  pains  to  refer  to  the  GAO  report  myself,  but  you 
don't  know  what  to  rely  on. 

It  is  easy,  obviously,  now  to  manufacture  fraudulent  Social  Secu- 
rity cards  and  other  forms  of  identification.  The  Los  Angeles  Times, 
when  it  was  editorializing  in  favor  of,  not  specifically  our  bill,  but 
this  general  proposal,  spoke  about  a  raid  in  Sania  Ana  in  February 
of  this  year  where  they  confiscated  a  staggering  88,000  fake  Social 
Security  cards,  temporary  resident  documents,  and  immigration 
green  cards. 

I  don't  have  the  technological  know-how  to  answer  your  question 
completely.  But  I  can  only  assume  that  one  can  certainly  manufac- 
ture something  that  is  a  great  deal  more  difficult  to  fabricate  than 
the  things  that  we  currently  allow. 

Mr.  Mazzoli,  Jose,  let  me  ask  you  this  question.  You  came  to 
Congress  in  the  mid-1980's  I  think? 
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Mr.  Serrano  I  came  in  1990.  It  just  seems  like  I  have  been  here 
longer. 

Mr.  Mazzoli.  You  are  one  of  those  mere  striplings  we  talk  about. 

If  you  abolished  employer  sanctions,  even  if  you  followed  the  cau- 
cus' proposal  to  increase  border  patrol  to  enhance  Department  of 
Labor  regulations,  I  am  told  that  in  some  cases  these  undocu- 
mented workers  are  in  fact  paid  minimum  wage.  They  are  in  fact 
given  the  fullest  measure  of  what  a  U.S.  citizen  or  resident  alien 
would  get. 

Then  you  take  the  employers  off  the  hook.  It  would  then  no 
longer  be  illegal  to  hire  those  people.  I  wonder  how  you  would  ad- 
dress that  part  of  your  proposal? 

Mr.  Serrano.  The  caucus'  contention,  Mr.  Chairman,  first  of  all, 
is  that  the  employer  sanctions  have  not  worked.  If  you  are  taking 
it  away,  you  are  not  taking  anything  that  will  change  the  system 
that  much  at  all. 

Second,  it  seems  like  we  are  always  dealing  with  the  end  result 
of  the  problem.  If  the  problem  is  that  people  are  getting  in  here  il- 
legally, then  to  create  discrimination  by  trying  to  deal  with  it  at 
the  time  they  are  appljdng  for  work  for  other  people  and  for  legal 
residents  and  so  on,  is  just  the  improper  way.  . 

It  is  like,  Tony's  well-stated  and  well-intentioned  idea  of  a  na- 
tional ID  card.  That  doesn't  take  away  the  fact  that  only  people  in 
my  family  and  Asian  communities  will  be  asked  to  produce  the 
card.  He  brings  up  a  good  point.  He  says  there  are  cards  that  you 
use  in  certain  instances  that  cannot  be  tampered  with. 

First  of  all,  you  know  they  can  be  tampered  with.  When  I 
produce  my  VISA  card,  I  produce  it  only  when  I  am  going  to  pur- 
chase, whereas  the  other  ID  card,  you  will  be  asked  for  when  other 
people  are  not  being  asked  for  it.  Everybody  who  is  going  to  make 
a  purchase  produces  a  form  of  an  account  ID  card. 

This  will  be  a  different  situation.  People  on  the  street  and  every- 
where else  will  have  to  produce  an  ID  card  who  look  foreign.  I  don't 
think  in  1993  we  should  look  at  setting  up  a  system  that  asks  some 
people  for  ID  and  not  others. 

Mr.  Mazzoli.  If  I  understand  Mr.  Beilenson,  I  don't  think  he  pro- 
poses that  this  be  an  ID  card  that  would  have  to  be  shown. 

Mr.  Beilenson.  Of  course  not.  It  is  when  you  apply  for  employ- 
ment, which  would  be  less  frequently  than  when  you  use  your 
VISA  card. 

Mr.  Mazzou.  The  employer  has  full  rights  to  ask  or  not  ask.  Per- 
haps the  evidence  is  that  some  employer  has  full  rein  to  ask  or  not 
ask.  Under  our  law,  every  employer  should  ask. 

Perhaps  the  evidence  is  that  some  employers  do  not  ask  or  ask 
certain  people  and  not  otiiers.  But  the  fact  is,  the  law  says  every- 
one should  ask  everyone.  If  you  take  that  off  the  books,  it  seems 
to  me  you  open  up  a  door  that  could  lead  to  discrimination. 

The  gentlemen  from  California  is  recognized  for  5  minutes. 

Mr.  Gallegly.  Thank  you  very  much,  Mr.  Chairman. 

Thank  you  for  coming  in  this  morning,  Jose.  I  know  you  are  com- 
mitted to  this  issue.  I  know  you  are  very  earnest  in  your  approach. 

One  of  the  things  I  found  iii  looking  at  this  issue  having  to  do 
with  illegal  immigration  in  general  is  that  there  is  no  one,  in  my 
opinion,  and  I  would  like  to  get  your  opinion,  that  is  more  directly 
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affected  in  an  adverse  way  to  illegal  immigration  than  those  who 
live  in  the  predominantly  minority  areas,  those  who  are  in  un- 
skilled, entry  level  jobs,  those  who  are  economically  oppressed. 

Would  you  agree  that  illegal  immigration  has  a  profound  effect 
in  an  adverse  wav  for  anv  number  of  reasons  for  those  who  are  de- 
pendent upon  public  health  service,  public  housing,  for  entry  level 
jobs,  and  those  that  are  a  minority? 

Mr.  Serrano.  No,  absolutely  not,  not  at  all.  I  was  trying  to  find 
a  better  way  to  say  absolutely  not.  There  is  no  competition  in  those 
communities.  Those  communities  are  hurting.  They  have  been  try- 
ing to  create  other  situations.  The  jobs  that  people  have  in  New 
York  City,  for  instance,  who  just  came  into  the  country  are  the  jobs 
that  even  second  and  third  generation  poor  folks  are  just  moving 
away  from. 

I  nave  never  been  one  who  feels  that  the  dishwashing  industry 
has  tremendous  competition  from  people  in  the  community.  That  is 
what  you  see  in  New  York.  That  competition  does  not  exist.  There 
is  not  a  backlash,  if  you  will,  from  those  communities.  I  think  it 
is  just  in  the  American  way  of  thinking,  unfortunately,  that  some- 
how certain  numbers  of  people  will  create  a  country  that  is  dif- 
ferent from  us.  I  am  not  suggestions  that  is  what  is  on  this  panel. 
But  in  the  American  way  of  thinking,  different  now  means  some- 
how jeopardizing  who  we  are  as  a  nation. 

Mr.  Gallegly.  Can  you  explain  to  me  your  assessment  of  a 
Roper  poll  conducted  at  the  end  of  last  year  that  showed  approxi- 
mately 80  percent  of  all  of  those  surveyed  on  a  national  basis,  other 
than  those  with  a  Hispanic  surname,  opposed  illegal  immigration 
and  92  percent  of  all  those  surveyed  on  a  national  basis  with  a  His- 
panic surname  opposed  illegal  immigration. 

Mr.  Serrano.  Right.  Everyone  opposes  illegal  immigration.  The 
point  is,  once  people  are  here  and  they  are  legal,  and  they  are 
washing  dishes  somewhere,  if  your  question  is,  is  that  upsetting 
Hispanics  in  my  district,  absolutely  not.  The  competition  is  not  for 
those  jobs. 

Mr.  Gallegly.  How  about  the  competition  for  public  health  care 
for  whatever  reason,  folks  fall  on  hard  times  and  they  are  depend- 
ent on  going  to  the  county-funded  hospital  or  public  housing?  You 
know  yourself,  if  you  have  been  in  any  of  these  facilities,  the  line 
is  longer  than  any  of  us  ever  wants  to  admit.  That  is  putting  peo- 
ple in  life-threatening  situations.  Thank  God,  most  of  us  in  this 
room  don't  face  those  waits.  Maybe  we  can  complain  about  the  eco- 
nomic aspect  of  it,  but  it  doesn't  put  us  in  the  life-threatening  situ- 
ation that  it  does  to  the  truly  poor. 

Mr.  Serrano.  I  can  only  tell  you  about  my  south  Bronx  district. 
I  would  imagine  that  if  I  was  in  an  area  that  had  seen  an  increase 
of,  for  instance,  Hispanic  immigration  over  the  last  10  years  that 
did  not  exist  before  and  the  neighborhood  changed  from  a  "white 
neighborhood"  to  a  Hispanic  neighborhood,  I  would  imagine  there 
would  be  tensions  about  what  that  does  to  services  available. 

But  when  you  are  representing  an  area  like  the  south  Bronx 
which  has  had  an  ongoing  recession  since  I  was  a  child  and  a  de- 
pression during  some  periods  of  time,  the  last  thing  you  do  is  worry 
about  whether  somebody  who  iust  came  to  town  is  getting  a  serv- 
ice, because  most  of  the  people  are  not  getting  services  anyway. 
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They  are  sharing  Httle  of  what  existed  in  the  past  anyway.  I  am 
telUng  you,  that  is  not  a  concern. 

Now,  if  you  phrase  it,  do  we  oppose  it?  Of  course,  everyone.  That 
is  Hke  the  EngHsh  issue,  do  we  want  to  leam  to  speak  EngHsh.  Of 
course,  we  just  don't  want  to  get  rid  of  other  languages  at  the  same 
time. 

That  is  not  a  problem  at  all.  I  as  a  Puerto  Rican  have  a  special 
concern.  I  was  bom  an  American  citizen.  I  paid  for  my  citizenship 
in  many  ways,  including  military  service.  I  should  not  be  asked  to 
identify  myself  as  an  .^erican.  I  know  that  that  is  happening  to 
Puerto  Ricans  throughout  this  country  who  are  not  Members  of 
Congress. 

I  have  an  ID  card  which  is  a  simple  one.  I  vote  with  it  a  couple 
of  times  a  day.  That  is  a  privilege  other  people  don't  have.  Other 
people  are  being  asked  and  they  have  no  way  of  fighting. 

Mr.  Gallegly.  Tony,  first  of  all,  I  want  to  applaud  you  for  your 
efforts.  I  have  had  the  pleasure  and  honor  of  working  side  by  side 
with  Tony.  We  are  not  in  agreement  on  every  issue  that  we  face 
here.  We  are  on  different  sides  of  the  aisle, 

I  appreciate  your  comments  in  acknowledging  that  the  Los  Ange- 
les Times  is  not  known  as  a  hardcore,  right  wing  newspaper.  But 
on  the  issue  of  the  tamper-resistant,  tamper-proof  or  at  least  a  type 
of  ID  card  that  would  be  much  more  difficult  to  duplicate  than 
under  normal  circumstances — I  think  on  any  given  day  at  any 
given  time  in  Los  Angeles,  San  Francisco,  New  York,  any  major 
city,  any  one  of  us  can  go  out  and  within  a  matter  of  10  minutes 
get  a  beautiful  set  of  documents  for  20  to  25  bucks  that  will  comply 
with  employer  sanction  requirements. 

We  have  taken  a  little  different  approach.  I  understand  Jose's 
concerns.  Because  of  this  easy  access  to  illegal  documents,  it  has 
made  many  employers  much  more  skeptical  of  individuals.  I  do 
know  that  there  is  obvious  discrimination  and  I  don't  know  how 
you  deal  with  that  unless  you  come  up  with  a  secure  document  or 
eliminate  documents  totally,  which  I  am  not  supportive  of. 

You  have  more  of  a  nationalized  idea  as  compared  with  my  idea 
of  replacing  all  of  the  otherwise  identified  green  cards  with  one 
simple  card  similar  to 

Mr.  Beilenson.  A  Social  Security  card.  You  now  have  to  give 
your  Social  Security  number  when  you  seek  employment  and  when 
you  take  a  job.  I  am  going  to  be  asked  for  this  card,  too,  not  just 
folks  who  seem  to  have  an  accent.  You  can  make  a  perfectly  legiti- 
mate argument  that  employer  sanctions  don't  work.  We  should  get 
rid  of  them.  That  is  fine.  I  would  argue  otherwise. 

I  don't  think  we  have  ever  ^ven  them  a  chance  because  we  have 
never  included  the  necessary  ingredient  which  we  have  known,  Mr. 
Chairman,  you  have  known,  I  think  from  the  beginning,  we  needed. 
We  knew  from  the  beginning  it  would  not  work  without  it.  If  you 
are  to  maintain  employer  sanctions,  and  I  do  believe  they  are  nec- 
essary because  I  do  believe  the  other  deterrents  will  not  be  ade- 
quate. There  are  so  many  people  who  want  to  come  to  this  country 
to  better  themselves.  There  is  never  going  to  be  a  way  to  keep 
them  out. 

I  don't  mean  to  make  an  analogy  here.  You  can't  stop  illegal 
drugs,  either.  There  is  that  much  demand  for  them  in  this  country. 
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You  can  triple  the  size  of  the  Border  Patrol  or  whatever.  You 
should  do  all  those  things,  increase  the  penalties.  But  people  will 
still  come  here  seeking  jobs.  You  have  to  have  an  employer  sanc- 
tions law  and  I  think  it  has  to  be  strengthened.  You  have  to  find 
a  means  of  enforcing  your  existing  law. 

Mr.  Mazzoli.  The  gentlemen  from  Texas. 

Mr.  Bryant.  Jose,  I  do  not  want  to  make  you  go  over  the  same 
ground  over  and  over,  but  I  understand  totally  your  concern  about 
an  ID  card  for  general  use,  but  if  it  is  only  used  for  employment, 
why  is  that  a  problem? 

Mr.  Serrano.  Because  it  sets  a  tone  for  discrimination,  just  like 
employer  sanctions  did.  Only  certain  people  will  be  asked  for  it, 
notwithstanding  Tony's  statement.  The  people  who  look  like  you 
will  not  be  asked  for  a  Social  Security  card.  I  may  be.  I  have  cous- 
ins who  definitely  would  be  asked  for  a  Social  Security  card.  That 
is  not  where  we  should  be  heading  for  in  this  country. 

Plus,  we  seem  to  always  look  at  all  these  cards  and  these  sanc- 
tions as  a  way  of  stopping  something.  Well,  we  are  not  stopping  the 
immigration,  which  is  the  problem;  we  are  only  catching  people 
when  they  apply  for  work. 

Doesn't  it  seem  to  most  of  us  that  the  deal  is  at  the  border  and 
not  at  the  workplace?  At  the  workplace,  if  three  people  are  apply- 
ing for  a  job  and  they  are  all  the  same  kind  of  individuals  and  the 
job  has  been  begging  for  6  months,  what  is  the  problem?  The  prob- 
lem is  at  the  border. 

Mr.  Bryant.  Let  me  have  a  little  debate  with  you  for  just  a  mo- 
ment. I  have  never  liked  the  idea  of  a  fence  at  the  border.  I  am 
sure  you  are  against  a  fence.  I  am  talking  about  the  border  with 
Mexico.  , 

Mr.  Serrano.  We  are  not  going  to  build  a  fence.  We  don  t  have 
it  in  the  budget  right  now. 

Mr.  Bryant.  I  understand.  But  the  outcry  against  the  notion  of 
building  a  fence  has  been  very  loud  and  I  share  the  view.  But  it 
is  very  clear  that  you  cannot  stop  people  from  getting  across.  Have 
you  ever  looked — I  know  you  have — at  the  map  of  the  Texas  border. 
You  just  cannot  stop  people  from  walking  across  there. 

If  we  do  not  have  the  prohibition  of  getting  a  job  when  you  get 
here,  what  is  left  as  a  deterrent?  ,    -u 

Mr.  Serrano.  I  am  not  suggesting  that  we  are  gomg  to  build  a 
fence.  I  am  simply  saying  that  is  where  the  problem  exists,  if  there 
is  a  problem  to  be  against,  not  at  the  workplace.  At  the  workplace, 
you  are  creating  double  standards. 

Nydia  Velazquez,  who  is  a  Congresswoman  now,  used  to  have  the 
Commonwealth  office  in  New  York.  She  was  forced,  because  of  this 
law,  to  issue  ID  cards  to  Puerto  Ricans  to  prove  they  were  citizens 
so  they  could  apply  for  work  in  New  York.  People  may  say,  so 
what,  that  is  just  something  you  have  to  do.  Well,  it  sits  very  badly 
in  my  stomach  that  she  would  have  to  issue  to  my  brothers  and 
sisters,  who  were  bom  citizens,  ID  cards  to  prove  they  were  Amer- 
ican citizens,  that  they  were  born  citizens.  She  would  not  have  had 
to  do  that  to  a  blond,  blue-eyed  Puerto  Rican. 

Mr.  Bryant.  The  law  requires  that  when  anybody  applies  for  a 
job  now  they  have  to  prove  citizenship.  That  is  what  IRCA  did. 

Mr.  Mazzoli.  Including  John  Bryant. 
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Mr.  Serrano.  I  don't  think  everybody  is  being  asked. 

Mr.  Bryant.  It  just  seems  to  me  to  be  a  rather  harmless  thing 
to  say,  to  say  that  everybody  has  a  Social  Security  card  which  can- 
not be  coimterfeited  and  everybody  will  be  asked  when  they  apply 
for  a  job — now  I  have  not  applied  for  a  job  in  the  last  10  years,  ex- 
cept at  election  time. 

Mr.  Serrano.  Yes,  you  did.  You  applied  last  November. 

Mr.  Bryant.  That  is  true.  When  I  talk  with  people  and  when  I 
read  the  polls  done  among  Hispanic-Texans,  particularly  in  the  Rio 
Grand  Valley  where  about  75  or  80  of  the  percent  of  the  population 
is  of  Mexican  origin,  the  polls  are  overwhelming  that  they  support 
the  employer  sanctions  and  support  very  strong  measures  to  stop 
illegal  immigration. 

Tliey  are  impacted  in  many  respects  more  negatively  than  I  am, 
not  simply  because  of  job  competition,  but  because  of  their  historic 
ties  with  the  State,  which  predate  my  own  family's  ties  with  the 
State,  and  their  own  social  situation  is  being  diluted  by  what  they 
see  as  an  avalanche  of  people  from  another  country.  It  seems  to  me 
to  make  sense. 

Mr.  Mazzoli.  Thank  you.  The  gentlemen  from  Florida. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

Mr.  Serrano,  I  want  to  follow  up  on  what  you  have  been  saying. 
Now,  if  I  understand  your  position,  it  is  that  we  should  deal  with 
the  problem  at  the  border,  that  is  where  the  problem  is.  You  have 
said  the  problem  is  at  the  border.  You  indicated  we  should  not 
build  a  fence  at  the  border.  What  do  you  suggest  we  do  to  deal  with 
the  problem  at  the  border? 

Mr.  Serrano.  I  am  going  to  try  to  be  clear,  sir  I  made  it  clear 
that  we  were  here  to  discuss  employer  sanctions.  However,  if  you 
really  look  at  employer  sanctions,  they  are  the  last  attempt  at  deal- 
ing with  a  problem.  That  attempt,  which  I  came  here  today  to  dis- 
cuss on  behalf  of  the  caucus,  has  caused,  according  to  many  stud- 
ies, discrimination  against  Hispanics.  It  has  caused  discrimination 
against  Puerto  Ricans  who  are  born  American  citizens.  That  trou- 
bles us. 

We  agree  with  all  the  studies  that  indicate  that  Hispanics  are  as 
strong  as  anybody  else  about  illegal  immigration.  Illegal  immigra- 
tion is,  in  our  opinion,  a  totally  different  subject  than  employer 
sanctions  and  how  employers,  under  the  fear  of  the  law,  deal  with 
people  who  look  and  sound  foreign. 

All  I  am  trying  to  do  is  suggest  to  you  that  we  have  a  system 
in  place  which  makes  people  who  sound  and  look  foreign  to  be 
treated  in  a  different  way  and  that  is  not  correct. 

Mr.  Canady.  I  appreciate  that.  I  agree  with  you  that  discrimina- 
tion is  taking  place  under  the  current  system  and  we  need  to  find 
ways  to  address  that.  We  have  the  responsibility  of  dealing  with 
the  problem  and  coming  up  with  a  solution  that  will  better  meet 
the  needs  of  this  country  because  what  we  have  now  is  not  working 
the  way  this  should  be  working.  I  am  asking  you  if  you  have  any 
suggestions  for  us? 

Mr.  Serrano.  The  caucus  will  be  introducing  legislation  which 
will  deal  with  beefing  up  the  Border  Patrol,  having  more  people  in 
the  Labor  Department,  enforce  the  minimum  wage  law  to  cut  down 
on  the  number  of  employers  who  are  hiring  people  for  subminimal 
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wages.  In  other  words,  we  will  address  in  our  bill  some  of  those  is- 
sues that  are  dealt  with  prior  to  a  person  applying  for  a  job  and 
facing  employer  sanctions. 

Mr.  Canady.  Thank  you. 

Mr,  Mazzoli.  We  seem  to  be  painting  this  as  an  either/or  propo- 
sition. I  don't  see  why  it  needs  to  be  that  way.  I  don't  see  why  we 
can't  continue  with  employer  sanctions,  but  scrub  them  clean. 

Those  GAO  reports  were  done  3  years  ago  and  because  of  the 
gentlemen  from  Texas,  Mr.  Bryant,  there  has  been  a  much  more 
intensive  education  program  that  has  been  evidenced  around  the 
country  in  order  to  bring  the  employers  up  to  speed  on  just  what 
their  responsibilities  are. 

In  any  event,  I  see  this  as  very  complementary.  I  see  this  as 
dealing  exactly  with  what  the  caucus  was  talking  about,  beefing  up 
the  border,  making  sure  the  Department  of  Labor  has  resources, 
the  Office  of  Special  Counsel  has  resources  and  people  to  go  out 
and  identify  these  problems,  act  relentlessly  and  resolutely  against 
them.  While  at  the  same  time  taking  a  look  at  what  Mr.  Beilenson 
and  others  have  offered;  to  say,  look,  you  have  29  documents  and 
I  don't  care  how  honest  you  are  and  how  devoted  you  are  to  the 
laws  of  the  land  and  to  nondiscriminatory  behavior,  this  is  a  very 
daunting  problem  to  figure  out  which  document  is  real. 

I  see  this  as  being  somewhat  complementary.  Having  said  that, 
the  gentleman  from  Illinois. 

Mr.  Beilenson.  Mr.  Chairman,  if  I  may  make  a  comment,  in  a 
sense  our  friend,  Joe,  is  correct,  a  lot  of  the  problem  is  at  the  bor- 
der. But  we  have  known  from  the  beginning  that  the  magnet  is 
jobs.  People  come  here  understandably,  decent  human  beings  seek- 
ing to  better  themselves  and  their  lives  and  take  care  of  their  fami- 
lies, they  come  here  looking  for  jobs. 

We  have  known  from  the  beginning  that  that  was  the  key.  That 
is  why  the  employers  sanction  portion  was  introduced  originally 
and  it  was  a  key  section  and  a  necessary  ingredient  in  this  whole 
effort. 

From  my  point  of  view,  as  the  chairman  and  Mr.  Bryant  and  oth- 
ers have  suggested,  for  the  first  time  discrimination,  every  single 
one  of  us,  no  matter  what  you  look  like,  sound  like  or  feel  like  or 
whatever,  or  what  they  think  of  you,  when  you  apply  for  the  job 
you  have  to  show  the  card  like  a  Visa  card.  They  run  it  through. 
They  check  your  number.  You  have  to  have  the  right  number, 
whatever  the  Social  Security  people  have  or  INS,  however  you  en- 
force it.  It  totally  eliminates,  in  my  opinion,  discrimination. 

I  argued  this.  This  was  one  of  my  two  arguments  from  the  very 
beginning.  I  am  convinced  such  a  system  is  absolutely  necessaiy  to 
correct  the  two  biggest  flaws  in  our  current  employer  sanctions 
law:  A,  widespread  discrimination  against  U.S.  citizens  and  legal 
residents  who  may  appear  to  be  foreign;  and  rampant  use  of  read- 
ily available  counterfeit  and  fraudulent  documents.  I  mean,  it  vir- 
tually eliminates  discrimination  because  every  one  of  us  will  be 
asked  to  present  a  card. 

Mr.  Mazzoli.  Mr.  Serrano. 

Mr.  Serrano.  First  of  all,  I  am  sorry  I  interrupted.  It  is  a  bad 
habit  we  have  in  this  profession.  All  I  am  hoping  we  would  do  is 
that  in  dealing  with  a  very  serious  problem,  that  we  take  very  seri- 
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ously  at  the  caucus,  you  don't  jeopardize  some  us  who  may  sound 
or  look  different  because  people  are  not  attuned  to  dealing  with  us 
properly  and  it  makes  our  life  miserable,  not  only  emotionally,  but 
in  actuality. 

Let  me  tell  you  something  that  happened  to  me.  When  I  got  my 
Social  Security  card  as  a  young  man  I  did  it  the  way  most  Puerto 
Ricans  did  it.  I  put  "Jose  E.  Serrano  Soto."  Soto  was  my  mother's 
name.  That  is  the  way  you  do  it  in  Puerto  Rico.  I  had  grown  up 
in  New  York,  but  it  was  a  cultural  habit. 

When  I  volunteered  for  the  draft  for  the  Army,  when  you  could 
do  that  in  those  days  for  Vietnam,  I  was  put  down  on  paper  as  Jose 
E.  Serrano,  alias  Soto.  I  had  to  live  for  7  years  as  an  alias. 

When  I  came  back  for  emplojonent,  there  were  several  investiga- 
tions to  find  out  why  I  had  been  using  an  alias  and  the  military 
had  caught  me  with  an  alias.  I  laugh  at  it  now,  and  I  am  glad  you 
do,  because  it  is  fimny.  But  that  is  sad  at  the  same  time.  But  it 
is  funny;  that  is,  for  a  guy  who  was  on  his  way  to  becoming  a  Con- 
gressman. 

Imagine  what  happens  to  a  person  who  has  a  very  heavy  accent, 
and  I  don't  mean  a  Bronx  Jewish  accent. 

Mr.  Mazzou.  Talk  about  a  heavy  load,  Jose.  How  about  growing 
up  Romano  Lewis  Mazzoli  in  Louisville,  KY.  Now,  that  is  a  pretty 
heavy  load. 

The  gentleman  from  Illinois. 

Mr.  Sangmeister.  Unless  I  have  bogus  figures  here,  back  in 
1986  Immigration  apprehended  1.8  million  illegals.  That  dropped 
steadily  up  to  1989  to  950,000.  In  the  later  years,  it  has  been  going 
up.  In  1992,  it  is  up  to  1.2  million.  That  is  still  600,000  less  than 
it  was  in  1986. 

I  think  you  have  to  attribute  something  to  the  act.  It  is  doing 
some  good.  I  am  somewhat  intrigued  with  your  idea,  Tony.  I  know 
we  have  people  here  from  Social  Security.  They  are  going  to  testify. 
Have  you  checked  their  position  on  how  they  feel  about  your  legis- 
lation? 

Mr.  Beilenson.  I  have  not.  In  a  sense  I  am  representing  what 
was  presented  in  1982  and  1984.  Now  we  apparently  have  tech- 
nology that  will  do  a  better  job  of  it  than  would  have  been  done 
a  decade  or  so  ago.  But  I  don't  know  how  they  feel  about  it. 

Mr.  Sangmeister.  Then  I  have  a  subsequent  question  of  what 
the  cost  may  be  to  give  everybody  a  new,  so-called  fraud-proof  So- 
cial Security  card.  You  really  have  no  idea  what  that  might  be? 

Mr.  Beilenson.  No,  but  if  I  may  sav  so,  sir,  it  would  be  worth 
it  if,  in  fact,  it  would  deter  even  a  modest  amount  of  illegal  immi- 
gpration  that  is  costing  us  a  lot  of  money. 

Mr.  Mazzoli.  The  gentleman  from  New  York,  Mr.  Nadler. 

Mr.  Nadler.  I  have  been  listening  to  this  discussion  and  it  has 
been  very  interesting.  I  want  to  ask  you,  Joe,  obviously,  the  em- 
ployer sanction  provisions  have  generated  a  lot  of  discrimination 
against  people  who  appear  to  be  Latino  or  might  speak  with  a  for- 
eign accent  or  anything  else,  because  an  employer  is  concerned  that 
he  mi^t  be  accused  of  hiring  someone  illegally. 

Obviously,  the  current  system  is  easy  to  avoid  and  contributes  to 
that.  If  you  had  a  tamper-proof  Social  Security  card,  you  were 
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asked  why  you  thought  that  would  be  discriminatory,  and  you  said 
because  only  some  people  would  be  asked  for  it. 

If  there  were  sanctions  against  employers  who  did  not  ask  for 
that  of  anybody,  what  would  you  think  would  be  harmful  about 
that?  And  do  you  think  a  tamper-proof  Social  Security  card,  com- 
bined with  provisions  that  said  you  must  ask,  no  matter  who, 
would  lessen  discrimination?  Logically,  it  would  lessen  discrimina- 
tion against  Latinos  or  anybody  else. 

Why  do  you  agree  or  disagree  that  it  would? 

Mr.  Serrano.  It  is  interesting,  Jerry.  One  of  the  advantages  of 
having  served  together  15  years  in  the  State  assembly  is  that  we 
begin  to  think  alike.  I  was  questioning  within  myself  whether  it 
would  be  considered  sarcastic  to  sav,  why  don't  you  put  sanctions 
on  employers  who  don't  ask  for  this  Social  Security  if  you  get 
througn. 

I  still  know  that  if  left  alone  only  certain  people  would  be  asked 
for  it.  As  I  said  before,  it  is  that  part  which  always  troubles  us. 
Also,  where  a  person  has  a  choice  of  employees,  where  not  every- 
body is  Hispanic,  then  you  have  an  out  to  discriminate  by  saying, 
listen,  I  think  you  are  not  a  citizen.  That  was  happening  with 
Puerto  Ricans  because  we  could  not  prove  through  a  green  card 
that  they  were  legal. 

Mr.  Nadler.  But  if  you  had  the  Social  Security  card,  you  would 
not  have  that  out. 

Mr.  Serrano.  Only  if  it  was  airtight  and  we  have  not  seen  any- 
thing so  far  that  was  airtight.  We  are  basing  it  on  what  we  saw 
with  employer  sanctions. 

Mr.  Nadler.  I  have  hired  people  both  in  the  assembly  and  in 
Congress  and  we  always  ask  to  see  the — whatever  it  is,  and  you 
have  a  lot  of  rigmarole  to  go  through  now  because  it  is  the  law.  I 
asked  people  who  worked  for  the  assembly  person  down  the  hall. 
You  still  had  to  see  it.  But  if  you  had,  and  I  don't  know  that  there 
are  but  there  ought  to  be,  if  there  are  not  sanctions  against  em- 
ployers who  do  not  do  what  the  law  requires  and  ask  to  see  this. 

If  you  had  those  sanctions,  and  nothing  is  100  percent  foolproof, 
obviously.  Someone  could  duplicate  the  Visa  card,  too.  But  some- 
thing that  was  regarded  by  most  people  as  real,  that  people 
thought  that  they  could  rely  on,  I  would  think  that  it  would  reduce 
discrimination;  wouldn't  it? 

Mr.  Serrano.  The  way  you  present  it,  the  answer  is  yes.  But  we 
can  only  go  on  current  practice,  and  based  on  that  alone  we  could 
not  support  it. 

Mr.  Nadler.  The  current  practice  is  predictable.  I  remember  at 
the  time  I  opposed  the  whole  thing.  I  wasn't  here,  but  if  I  had  been 
I  would  have  opposed  the  whole  thing  on  the  grounds  that  it  was 
bound  to  lead  to  massive  discrimination  which  in  fact  it  has.  But 
the  way  I  am  hearing  it,  this  seems  to  be  corrective. 

Mr.  Serrano.  But  the  problem  still  is  it  is  two  for  one,  what  you 
do  with  legal  residents  and  how  you  treat  them  at  the  workplace 
when  they  apply  for  a  job.  And  the  fact  that  we  have  American  citi- 
zens by  birth  who  look  different  according  to  employers  and  others 
and  the  law  doesn't  provide  for  how  to  deal  with  that,  either. 

Mr.  Nadler.  Let's  pursue  that  point  for  a  moment.  You  have,  ob- 
viously, people  who  will  discriminate  against  other  racial  groups 
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and  that  is  against  the  law.  We  enforce  it  as  best  we  can.  Obvi- 
ously, that  is  a  major  problem. 

The  question  is,  how  does  this  whole  area  in  terms  of  immigra- 
tion law  affect  that.  Some  people  are  going  to  discriminate  no  mat- 
ter what,  obviously.  There  are  other  remedies,  hopefully,  for  that. 

But  the  American  citizens  who  were  born  in  Puerto  Rico,  Amer- 
ican citizens  born  in  New  Jersey,  or  New  York  or  anywhere  else 
presumably  would  get  the  tamper-proof  Social  Security  card. 

I  imagine  every  American  citizen  would  get  this  whether  they 
are  bom  in  Guam,  Samoa  or  Puerto  Rico  or  New  York.  If  they  are 
tamper-proof  and  everybody  would  have  to  present  it  for  employ- 
ment, and  there  were  sanctions  against  employers,  I  would  be  in- 
terested to  see  why  that  would  not,  in  fact,  materially  lessen  dis- 
crimination. 

Mr.  Serrano.  We  would  be  very  interested  in  seeing  that,  also. 

Mr.  Nadler.  I  think  it  would. 

Tell  that  to  Herb  Klein. 

Mr.  Mazzoli.  I  have  two  points  to  make.  One  is,  I  think  that 
there  is  an  opportunity,  by  using  either  a  reduced  number  of  iden- 
tifiers or  something  like  Tony  talks  about,  an  opportunity  to  avoid 
discrimination  which  could  exist  today. 

The  second  point  is  staff  tells  me  that  item  5  of  list  A,  the  alien 
registration  receipt  card,  which  goes  both  ways,  both  identify  who 
you  are  and  give  your  work  eligibility,  has  17  different  types.  So 
in  addition  to  the  29  documents  in  here,  you  have  17  types  of  one 
of  them,  and  I  am  told  that  with  drivers  hcenses  you  have  50  dif- 
ferent drivers  licenses,  and  counting  the  territories  you  have  5 
more  of  them. 

So  the  end  of  it  is,  even  those  who  really  try  to  do  a  good  job 
of  understanding  the  documents  are  faced  with  a  heck  of  a  tough 
time. 

The  gentlemen  from  New  York. 

Mr.  SCHUMER.  I  have  no  questions,  Mr.  Chairman. 

Mr.  Mazzoli.  The  gentlemen  from  California. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  I  am  glad  we  are  tak- 
ing up  the  issue  of  employer  sanctions  and  I  hope  we  can  truly  in- 
vestigate thoroughly,  not  just  employer  sanctions,  but  some  of 
these  other  concerns,  asylum,  et  cetera,  that  involve  immigration. 

I  hope  when  we  do  so  we  don't  color  the  debate  with  claims  that 
immigration  is  so  out  of  hand  that  we  are  being  overrun.  I  believe 
the  estimates  are  that  1  or  1.5  percent  of  the  entire  U.S.  population 
is  undocumented  which  is  not  much  different  than  it  was  in  the 
early  1980's,  mid-1980's,  and  we  have  to  understand  that  there  are 
people  coming  through  and  there  will  always  be  people  who  come 
through,  regardless  of  how  good  our  safeguards  are  and  what  type 
of  identification  programs  we  institute. 

I  believe  it  is  also  important  to  understand  that  we  are  going 
through  some  difficult  economic  times.  This  is  an  opportunity  for 
people  who  have  seen  unemployment  increase  to  select  individuals 
who  happen  to  be  immigrants,  especially  the  undocumented  immi- 
grants, and  claim  that  they  are  the  cause  of  our  economic  hardship. 
I  would  say  to  those  who  would  say  that,  that  they  should  look 
at  the  savings  and  loan  crisis  and  ask  how  many  undocumented 
immigrants  were  involved  in  that.  I  would  ask  them  to  take  a  look 
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at  the  fields,  not  just  in  the  valleys  in  California,  but  throughout 
this  Nation,  and  ask  them  during  bad  times  how  many  U.S.  citi- 
zens were  out  there  harvesting  the  crops. 

There  are  things  that  we  should  really  take  into  account  when 
we  debate  the  whole  issue  of  undocumented  immigration.  I  say 
"undocumented,"  not  illegal  immigration.  Undocumented  immi- 
grants, I  don't  say  illegal  immigrants. 

I  hope  we  do  justice  to  not  only  immigration  policy  in  this  coun- 
try but  also  to  the  people  who  are  human  beings  who  come  across 
our  borders  for  no  other  reason  than  to  make  better  lives  for  them- 
selves. We  have  to  understand  that. 

Having  said  that,  and  I  was  imfortunately  unable  to  hear  the 
testimony  of  my  two  colleagues,  I  would  like  to  ask  a  question  of 
either  of  the  two.  With  regard  to  any  type  of  national  ID  card,  it 
is  clear  that  there  has  been  discrimination  against  individuals, 
U.S.  citizens,  residents,  lawful  residents  and  undocumented  immi- 
grants based  solely  on  their  appearance. 

What  are  your  impressions  with  what  would  happen  with  that 
type  of  discrimination  which  happens  at  first  sight  when  an  em- 
ployer decides  not  to  hire  that  individual  because  he  or  she  looks 
foreign?  How  would  the  national  ID  card  remedy  that  type  of  dis- 
crimination? 

Mr.  Beilenson.  If  I  may  respond  very  briefly,  Xavier,  we  have 
discussed  that  at  length.  One  of  the  two  principal  arguments  I 
made  in  behalf  of  requiring  the  production  of  such  a  card  is  that 
we  do  have  an  immense  amount  of  discrimination  going  on  now. 

Quite  obviously,  as  a  prospective  employer  you  are  worried  about 
whether  or  not  you  are  going  to  commit  an  illegal  act  and  if  some- 
one looks  or  appears  to  you  to  be  foreign  or  someone  who  perhaps 
shouldn't  be  here  or  isn't  here  legally,  you  start  asking  more  things 
of  him.  There  has  clearly  been  a  lot  of  such  discrimination. 

It  is  my  contention,  and  I  think  most  people  agree,  that  if  every 
employer  across  the  board  is  required  to  ask  you  to  show  your  na- 
tional ID  work  card  or  your  Social  Security  card,  which  you  are 
supposed  to  show  anyway,  and  requires  that  of  every  single  person, 
that  in  and  of  itself  probably  eliminates  95  percent  of  the  discrimi- 
nation. No  matter  what  you  look  or  sound  like,  you  are  going  to  be 
required  to  produce  that  card.  That  is  the  one  thing  that  is  going 
to  DC  asked  of  you  and  everybody  else.  I  think  to  a  great  extent  the 
discrimination  we  currently,  unfortunately,  see  will  fall  by  the  way- 
side. 

My  friend  over  here  has  worries  about  that.  I  don't  blame  him 
because  the  existing  system  encourages,  almost  requires,  if  I  may 
say  so,  discrimination. 

Mr.  Mazzoli.  Let  me  just  interject  here.  We  have  to  bear  in  mind 
that  under  existing  law  every  employer  is,  with  the  exception  of  the 
very  small  employers,  but  every  employer  is  supposed  to  ask. 

I  would  assume  that  there  would  be  no  change  and  we  would  not 
have  to  institute  that  again.  We  would  just  simply  substitute,  if  we 
go  that  route,  fewer  documents  or  something  like  what  Tony  pro- 
poses for  all  this  array  of  some  100  documents.  But  we  still  have 
the  law  which  would  say  every  employer  has  to  ask. 

Mr.  Serrano.  Mr.  Chairman,  you  are  right.  Yet  on  the  current 
law,  GAO  and  other  groups  state  that  people  have  been  discrimi- 
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nated  against,  and  it  is  discrimination  on  how  they  look,  not  based 
on  whether  or  not  you  have  the  documents.  So  you  are  really  play- 
ing into  our  field  now  by  saying  if  we  break  the  documents  down 
to  one — ^but  we  will  have  the  same  situation  because  under  the  cur- 
rent set  of  documents  or  this  new  one,  people  are  still  being  dis- 
criminated against  because  they  look  different. 

That  is  what  we  tried  to  do  away  with,  the  fact  that  you  cannot 
even  get  in  the  front  door  because  you  look  different. 

Mr.  Mazzoli.  In  fairness  to  GAO,  I  think  GAO  did  suggest  that 
that  discrimination  was,  in  part,  based  upon  the  befuddlement  of 
a  lot  of  employers  over  what  they  were  looking  for;  not  so  much 
that  they  were  out  to  exclude  people.  But  I  accept  the  fact  that 
some  employers  are  that  way. 

That  is  why  I  think  what  you  suggest,  Jose,  is  very  good,  enforce 
the  labor  laws,  give  INS — and  we  nad  a  meeting  this  morning,  as 
my  colleagues  know,  encouraging  the  Attorney  General  and  the 
Acting  Commissioner  and  other  ones,  to  be  sure  they  have  had  the 
resources  they  really  need  to  do  the  job. 

We  want  to  be  sure  to  ferret  that  out.  I  yield  a  couple  of  minutes 
to  my  friend. 

Mr.  Becerra.  Thank  you. 

I  believe  Congressman  Serrano  made  the  point  that  I  would  like 
to  make.  That  is,  of  course,  that  you  will  not  be  able  to  stop  all  the 
discrimination.  If  you  eliminate  most  of  it,  you  will  still  have  some 
of  it. 

How  much  should  we  as  a  government,  especially  its  policy- 
makers, tolerate  promoting  policies  that  would  in  fact  encourage 
discrimination  that  we  know  would  occur  if  we  don't  have  employer 
sanctions  and  of  course  should  we  get  involved  in  sanctioning  of 
that  type  of  discrimination  by  private  enterprises  and  private  citi- 
zens? 

I  think  that  is  a  valid  question  for  us  to  ask.  We  are  supposed 
to  be  representing  the  people  of  this  Nation  and  there  will  be  peo- 
ple who  we  know  who  will  be  discriminated  against  by  our  actions. 

Also,  how  do  we  intend  to  pay  for  this  particular  card  and  how 
do  we  intend  to  implement  it  in  a  reasonable  fashion  so  that  people 
who  are  awaiting  the  card  do  not  find  they  are  discriminated 
against  during  the  time  they  are  waiting  for  this  card?  And  how 
do  you  remedy  the  fact  that  there  may  be  people  who  are  discrimi- 
nated against  and  denied  employment  that  they  should  lawfully  ob- 
tain, if  they  qualify,  merely  because  of  the  fact  that  an  employer 
thought  that  they  may  be,  in  fact,  undocumented? 

I  guess  that  was  about  three  questions. 

Mr.  Mazzou.  We  will  have  to  find  out  about  the  cost.  We  will 
allow  our  panel  to  leave  with  this  one  statement.  Jose,  if  I  come 
to  the  south  Bronx,  and  I  would  like  to  come  some  day,  maybe  go 
to  Yankee  Stadium,  but  if  I  come  to  the  south  Bronx,  talking  the 
way  I  do,  would  I  be  one  of  those  people  who  talk  differently 
enough  that  I  would  have  my  papers  checked? 

If  you  came  to  Kentucky  with  the  accent  some  folks  have,  you 
might  have  the  same  situation. 

Mr.  Serrano.  The  Bronx  is  a  combination  of  a  black,  Puerto 
Rican,  Jewish,  Italian  and  a  bit  of  a  Gaelic  accent.  You  are  wel- 
come, Mr.  Chairman,  any  time. 
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Mr.  Mazzou.  Our  next  panel  consists  of  Chris  Sale,  Acting  Com- 
missioner for  Immigration  and  Naturalization  Service,  accom- 
panied by  William  Ho-Gonzalez,  Special  Counsel,  Office  of  Special 
Counsel,  Department  of  Justice;  John  R,  Fraser,  Acting  Assistant 
Secretary,  Employment  Standards  Administration,  Department  of 
Labor;  and  Louis  D.  Enoflf,  Acting  Commissioner,  Social  Security 
Administration. 

Ladies  and  gentlemen,  we  welcome  you.  Your  statements  will  be 
made  a  part  of  the  record.  We  will  now  start  with  Ms.  Sale.  As  you 
see,  we  are  in  our  first  actual  panel  of  three  panels  and  it  is  al- 
ready 11:30.  So,  to  the  extent  that  you  all  can,  summarize  your 
statements  and  then  we  will  have  time  for  questions. 

You  have  already  heard  the  nature  of  the  problem.  If  you  can  ad- 
dress it  or  if  your  comments  do  already  address  some  of  the  things 
that  were  brought  out  by  the  panel,  it  might  be  useful. 

Ms.  Sale,  welcome.  You  have  been  spending  a  lot  of  time  with  us, 
from  8:30  this  morning  until  now.  It  has  been  3  hours. 

Ms.  Sale.  I  learned  to  take  my  breaks  when  I  can  get  an  oppor- 
timity. 

STATEMENT  OF  CHRIS  SALE,  ACTING  COMMISSIONER,  IMMI- 
GRATION AND  NATURALIZATION  SERVICE,  ACCOMPANIED 
BY  WILLIAM  HO-GONZALEZ,  SPECIAL  COUNSEL,  OFFICE  OF 
SPECIAL  COUNSEL,  DEPARTMENT  OF  JUSTICE 

Ms.  Sale.  Thank  you  for  your  consideration.  We  do  have  longer 
testimony  and  I  propose  to  submit  it,  and  rather  than  read  what 
was  my  short  testimony,  I  would  like  to  just  summarize  my  impres- 
sions, if  I  may. 

It  is  important  and  I  think  something  INS  is  grateful  for,  to  have 
the  opportunity  to  discuss  the  employer  sanctions  provisions  of  im- 
migration law  because  they  are  imperative  to  our  consideration  of 
the  broad,  complex  and  intractable  problems  facing  this  Nation 
with  regard  to  the  broad  scope  of  legal  and  illegal  immigration  and 
how  we  address  them. 

The  chairman  was  kind  enough  to  host  us  in  a  smaller  session 
this  morning  on  a  background  basis  regarding  the  whole  set  of  is- 
sues having  to  do  with  smuggling  activities  and  how  that  fits  into 
the  draw  factor  we  face  in  the  United  States  with  regard  to  immi- 
gration. 

It  is  clear,  I  think,  to  most  of  us  that  the  draw  factor  is  a  compos- 
ite of  issues.  In  my  mind,  the  most  important  one  is  that  we  are 
blessed  to  live  in  the  best  country  in  the  world.  It  is  a  country 
where  economic  opportimity  is  possible  for  almost  anyone  who  gets 
here  and  does  the  right  thing. 

It  is  a  country  where  in  fact  safety  is  more  guaranteed  than  it 
is  in  most  other  countries  in  the  world  and  where  jobs  are  available 
in  magnitudes  unparalleled  anywhere  else  in  the  world. 

It  is  not  a  perfect  society.  It  isn't  a  perfect  system.  In  fact,  dis- 
crimination exists  for  some  people  more  than  for  others.  But  it  is 
still  the  best  of  what  is  available  on  this  earth  that  we  inhabit. 

We  feel  very,  very  strongly  that  employment  is  an  enormous  and 
significant  piece  of  the  draw  factor  for  undocumented  as  well  as 
legal  migration  in  the  United  States,  and  that  the  employer  sanc- 
tions provisions  of  the  law  are  in  fact  at  this  point  our  best  bet  in 
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addressing  and  trying  to  work  that  piece  of  the  draw  that  is  en- 
couraging people  to  come  to  the  United  States  or  without  our  con- 
currence. We  nave  addressed  those  provisions  in  a  threefold  basis 
since  the  law  was  passed. 

Early  on,  the  Immigration  Service,  working  with  the  Department 
of  Labor  and  others,  put  an  enormous  emphasis  on  education  be- 
cause in  fact  it  was  imperative  that  people  have  an  opportunity  to 
learn  the  law  and  to  get  geared  up  to  support  it  or  comply  with  it 
before  we  went  in  very,  very  heavily  with  enforcement.  We  have 
turned  to  enforcement  in  the  last  2  years  as  the  more  predominant 
emphasis,  although  we  have  not  denied  or  withdrawn  our  obliga- 
tion to  continue  educational  activities,  although  the  scales  have 
tipped  and  we  have  been  spending  more  resources  on  enforcement 
than  on  education. 

We  have  also  only  in  the  last  year  or  so  ago  actually  begun  to 
go  beyond  the  administrative  provisions  of  fines  in  the  system  to 
also  prosecute  on  a  criminal  basis  those  entities  where  we  see  a 
systemic  set  of  violations  and  where  we  think  we  can  successfully 
pursue  more  diligently  the  enforcement  arena. 

We  have  also  looked  at  the  verification  issue.  We  have  two  simul- 
taneous activities  that  we  are  actively  engaged  in.  We  have  in  fact 
run,  and  it  has  now  run  7  or  8  months,  a  telephone  verification 
pilot  in  which  nine  employers  throughout  the  United  States  had  an 
opportunity  on  a  collaborative  basis  with  us.  By  using  push  button 
telephone  technology  employers  asked  us  to  verify  the  status  of  em- 
ployees with  regard  to  their  immigration  work  authorization.  We 
feel  that  has  a  lot  of  merit.  But  we  have  more  work  to  do,  frankly, 
before  we  can  offer  a  national  system  to  all  the  employers  in  the 
United  States. 

We  are  also  within  weeks,  I  hope,  of  proposing  a  substantial  revi- 
sion to  the  number  of  identification  documents  on  that  sheet  of 
paper  that  you  are  holding,  Mr.  Mazzoli.  There  are  29  documents 
on  that  sheet,  as  you  so  correctly  counted. 

Mr.  Mazzoli.  The  sisters  taught  me  to  count,  at  least  to  29. 

Ms.  Sale.  We  are  hoping  to  remove  14  of  those  documents.  First, 
those  documents  that  we  think  are  most  susceptible  to  fraud;  sec- 
ond, those  documents  that  are  removable  within  our  administrative 
authority  and,  finally,  those  documents  that  are  redundant  from 
our  perspective.  They  are  principally  immigration  documents  and 
I  am  not  addressing  drivers  licenses  and  other  documents. 

We  have  a  goal  of  getting  down  to  two  or  three  immigration  doc- 
uments someday.  That  may  require  some  legislative  help. 

Finally,  we  are  in  the  process  of  discussing  options  within  the  ad- 
ministration to  address  strengthening  our  enforcement  capabilities 
to  try  to  further  our  ability  to  enforce  the  act.  Those  include  the 
possibility  of  asking  people  who  self-identify  as  noncitizens  to  be  re- 
quired to  show  an  immigration  document  as  their  identiW  docu- 
ment, thus  trying  to  avoid  the  inevitable  breeder  effect  of  falsely 
held  Social  Security  cards,  drivers  licenses,  et  cetera,  but  to  focus 
on  immigration  documents. 

Second,  to  ask  that  sentencing  guidelines  for  fraudulent  guide- 
lines and  abuses  in  the  system  be  strengthened. 

Finally,  we  have  been  working  with  the  Department  of  Labor, 
and  just  recently  finished  the  training  of  their  10  regional  office 
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staffs,  to  better  provide  for  assistance  from  them  and  ours  in  our 
joint  enforcement  of  the  law.  I  will  stop  there.  o  ^       c     • 

Mr.  Mazzoli.  You  were  within  just  a  minute  or  so  of  that  5  mm- 
utes.  Thank  you.  „  ,    ^  „ 

[The  prepared  statement  of  Ms.  Sale  follows:] 
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Prepared  Statement  of  Chris  Sale,  Acting  Commissioner, 
Immigration  and  Naturalization  Service 

Mr.  Chairman  and  Members  of  the  Committee: 

I  appreciate  the  opportunity  to  appear  before  you  today  to 
express  the  views  of  the  Department  of  Justice  on  the 
implementation  and  effectiveness  of  the  Employer  Sanctions 
provisions  of  the  Immigration  and  Nationality  Act  (the  Act) ,  as 
amended  by  the  Immigration  Reform  and  Control  Act  of  1986  (IRCA) 
and  the  Immigration  Act  of  1990  (IMMACT  90) .  The  Immigration  and 
Naturalization  Service  (INS)  believes  that  employer  sanctions 
perform  an  important  role  in  deterring  unauthorized  migration  to 
the  United  States. 

One  of  the  most  important  measures  of  the  effectiveness  of 
employer  sanctions  enforcement  is  the  increasing  rate  of  voluntaury 
compliance  of  IRCA's  employment  eligibility  and  paperwork 
requirements  every  year  since  the  law's  enactment.  In  its  first 
employer  survey  in  1988,  the  General  Accounting  Office  (GAO)  found 
that  50  percent  of  the  employers  surveyed  were  complying  with  the 
requirements  of  the  law.  The  second  GAO  survey,  conducted  during 
the  spring  of  1989,  revealed  that  the  compliance  rate  had  increased 
to  65  percent.  In  July  1991,  we  reported  in  the  Section  402  report 
to  Congress  that  85  percent  of  the  Nation's  employers  were  in 
compliance  with  the  law. 

INS's  General  Administrative  Plan  (GAP)  inspections  provide 
the  measure  of  employer  compliance.   They  are  based  on  a  random 


32 


sample  of  United  States  employers.  The  graph  attached  at  the  end 
of  this  testimony  depicts  the  steady  increase  in  the  compliance 
rate  from  an  initial  50  percent  to  the  current  rate  of  89  percent. 
Fiscal  Year  1992  inspections  revealed  that  the  nationwide 
compliance  rate  is  approximately  89  percent,  a  four  percent 
increase  over  last  year.  Many  of  the  Nation's  employers  are 
complying,  and  increasingly,  are  incorporating  sanctions  compliance 
into  their  practice.  We  believe  that  our  enforcement  of  the 
employer  sanctions  provisions  has  substantially  contributed  to  that 
compliance. 

I  shall  now  discuss  our  implementation  of  employer  sanctions 
in  terms  of  some  of  the  adjustments  we  have  made,  our  enforcement 
accomplishments,  and  the  task  we  see  ahead  to  achieve  the  goal  of 
reducing  job  opportunities  for  unauthorized  aliens. 

VOLUNTARY  COMPLIANCE  AS  THE  GOAL 

The  goal  of  our  overall  sanctions  enforcement  policy  is  to 
gain  voluntary  compliance.  To  accomplish  that,  INS  first 
instructed  employers  in  their  new  responsibilities  under  the  law. 
Although  INS  continues  to  educate  new  employers.  However,  it  is 
our  view  that,  based  on  GAP  investigations,  compliance  with  the 
requirements  for  verifying  the  employment  eligibility  of  workers  is 
becoming  a  customary  practice  of  doing  business.  Thus  our  primary 
focus  has  shifted  to  enforcement. 


EMHANCED  ENFORCEMEMT  IHITIATIVB 

While  reviewing  the  results  of  our  enforcement  efforts  in 
early  1991,  INS  observed  that  apprehensions  were  increasing,  use  of 
fraudulent  documents  was  becoming  more  prevalent,  and  competing 
demands  for  limited  enforcement  resources  were  preventing  employer 
sanctions  from  being  as  effective  as  they  could  be.  We  therefore 
issued  a  policy  directive  on  April  5,  1991,  to  invigorate  sanctions 
enforcement.  For  a  six-month  trial  period,  at  least  30  percent  of 
each  district's  Investigations'  base  program  productive  time  was  to 
be  devoted  to  each  of  three  enforcement  priorities:  employer 
sanctions,  employment-related  fraud,  and  criminal  aliens.  In 
addition,  we  directed  that  the  Border  Patrol  maintain  the 
commitment  of  135  workyears  to  employer  sanctions  enforcement 
activity. 

The  aggressive  enforcement  effort  resulted  in  a  10  percent 
increase  in  the  number  of  Notices  of  Intent  to  Fine  issued.  The 
issuance  of  Final  Orders  during  this  initiative  increased  by  58 
percent.  This  increase  was  partially  due  to  INS  attorneys 
resolving  a  large  nvunber  of  pending  notices  of  intent  to  fine. 
Prosecutions  and  convictions  for  employer  sanctions  and  employer- 
related  fraud  increased  by  more  than  1000  percent,  during  the  six 
months  beginning  April  1991  and  ending  October  1991.  Additionally, 
as  a  result,  employer  sanctions-related  apprehensions  increased  by 
60  percent.  These  changes  reflected  (1)  the  shift  to  a  more 
active,  rigorous  sanctions  enforcement  with  an  increased  emphasis 
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on  lead-driven  investigations,  and  (2)  a  shift  away  from  GAP 
inspections . 

The  1991  directive  remains  in  effect  with  some  modification. 
The  requirement  has  since  been  changed  to  a  Service-wide  commitment 
of  the  Investigations  base  program  resources  which  still  meets  the 
30  percent  level,  but  allows  for  local  flexibility.  The  number  of 
Border  Patrol  workyears  dedicated  to  employer  sanctions  enforcement 
has  been  adjusted  to  approximately  100  workyears  in  keeping  with 
dedicating  patrol  resources  to  their  primary  mission — protecting 
the  border. 

"MEMORAKDDM  OF  DMDERSTANDING  WITH  THE  DEPARTMENT  OF  LABOR 

The  INS  and  the  Employment  Standards  Administration  (ESA)  of 
the  Department  of  Labor  (DDL)  have  historically  maintained  an 
excellent  working  relationship  in  areas  of  mutual  law  enforcement 
interest.  While  the  INS  has  primary  responsibility  for  enforcing 
employer  sanctions,  the  Immigration  and  Nationality  Act  gives  DDL 
a  role  in  the  enforcement  of  employer  sanctions  by  granting  DDL 
officers  authority  to  inspect  employer's  Employment  Eligibility 
Verification  Forms  (Form  1-9) .  To  standardize  the  procedures  used 
in  the  enforcement  of  employer  sanctions,  a  Memorandum  of 
Understanding  (MOU)  was  formally  signed  on  June  9,  1992,  between 
the  agencies.  This  MOU  grants  authority  to  DOL  officers  to  issue 
Warning  Notices  to  employers  who  violated  the  verification 
requirements  of  the  Act.    These  procedures  will  broaden  and 
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increase  the  effectiveness  of  employer  sanctions  enforcement, 
reduce  duplication  of  effort,  increase  the  lines  of  communication 
and  cooperation  between  the  two  agencies,  and  will  heighten 
employer  awareness  of  the  law's  requirements. 

OTHER  NOTABLE  ADJPSTMEMTS  AND  REFINEMENTS 

o  In  January  1990,  guidelines  were  provided  to  standardize 
determinations  of  civil  monetary  penalties,  based  upon 
certain  criteria.  The  guidelines  provide  greater 
uniformity  in  the  penalty  phase  of  sanctions  enforcement. 

o    The  Immigration  Officer's  Field  Manual for  Employeir 

Sanctions  has  been  substantially  revised  and  is  in  the 
process  of  final  clearance.  It  includes  updated 
information  regarding  regulations,  procedures,  and  recent 
court  decisions  impacting  sanctions  enforcement. 

o  An  automated  data  base  of  employer  sanctions  case 
activity  has  been  made  available  to  nine  INS  offices  as 
a  pilot  project.  The  system  allows  INS  offices  to  query 
whether  an  employer  has  ever  been  the  subject  of 
sanctions  enforcement  activity.  It  can  also  provide  data 
relating  to  the  corporate  structure  of  businesses,  which 
will  assist  in  the  development  of  enhanced  civil  monetary 
penalties  and  criminal  charges  for  repeat  violators. 


o  INS  is  in  the  process  of  revising  our  debt  collection 
process  for  monies  due  the  Service,  in  accordance  with 
the  Debt  Collection  Act.  Upon  implementation,  this 
process  will  standardize  the  collection  and  tracking  of 
payments  for  employer  sanctions  civil  monetary  penalties, 
greatly  increasing  the  efficiency  of  this  process  and 
helping  to  ensure  that  civil  monetary  penalties  will  be 
paid.  This  system  is  in  the  final  stages  of  testing,  and 
we  anticipate  that  it  will  be  implemented  this  fiscal 
year. 

ENFORCEMENT  ACCOMPLISHMENTS 

INS  employer  sanctions  enforcement  efforts  generally  have  been 
evenly  directed  at  all  segments  of  the  business  community, 
regardless  of  size  or  type  of  business.  However,  there  are 
instances  in  which  the  Service  focuses  additional  resources  on 
business  segments  which  have  historically  yielded  a  larger  number 
of  arrests  of  unauthorized  aliens  and/or  issuance  of  civil  monetary 
penalties. 

For  example,  although  the  agriculture  industry  represents  only 
3  percent  of  the  nation's  employers,  INS  devotes  approximately  8 
percent  of  its  enforcement  efforts  to  agriculture.  This 
differential  emphasis  is  due  to  the  fact  that  historically  the 
agricultural  industry  accounts  for  approximately  16%  of  employer 
sanctions  related  apprehensions  and  approximately  12%  of  employer 
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sanctions  fines.  In  other  words,  INS  is  focusing  its  efforts  for 
more  effective  utilization  of  limited  resources. 

The  same  holds  true  when  one  compares  our  level  of  enforcement 
activity  by  size  of  business.  Approximately  half  of  our  activity 
was  directed  against  medium  (10  -  99  employees)  and  large  (100+ 
employees)  businesses,  which  comprise  approximately  22  percent  of 
the  Nation's  employers.  However,  these  efforts  resulted  in  a  far 
higher  percentage  of  arrests  and  civil  monetary  penalties  than 
those  in  the  area  of  small  businesses,  which  compose  the  majority 
of  the  nation's  employers.  We  have  directed  a  balanced  enforcement 
effort  which  yields  the  desired  results  —  providing  a  deterrent 
effect  and  promoting  employer  compliance. 

In  closing  this  discussion  of  our  enforcement  accomplishments, 
I  would  like  to  mention^what  we  have  achieved  during  implementation 
of  employer  sanctions  through  Fiscal  Year  1992: 

A  compliance  rate  increase  from  50  percent  in 

1988  to  89  percent  in  1992; 

58,967    investigations    and    inspections 

completed; 

12,068  notices  of  intent  to  fine  issued; 

10,  519  warning  notices  issued; 

$63,783,149   in  notices  of   intent  to  fine 

assessed; 

$23,400,157  in  fines  assessed;  and 


46,800  employer  sanctions-related 
apprehensions  by  Investigations. 
As  of  the  beginning  of  Fiscal  Year  1993, 
approximately  $23  million  in  fines  were 
collected  which  were  deposited  into  the 
general  treasury. 

CRIMINAL  DOCUMENT  FRAPP 

The  Report  of  the  Commission  on  Agricultural  Workers,  dated 
November  6,  1992,  (issued  in  February,  1993)  and  a  Congressional 
Staff  Report  entitled  "INS  Implementation  of  Employer  Sanctions: 
A  Stalled  Policy",  dated  July  21,  1992,  both  maintain  that  employer 
sanctions  is  inadequate  due  to  the  enormous  availability  of 
fraudulent  documents.  INS  recognizes  that  the  use  of  fraudulent 
documents  has  significantly  undermined  our  enforcement  of  employer 
sanctions.  In  order  to  combat  this  phenomenon.  Investigations  has 
made  the  identification  and  prosecution  of  criminal  fraud 
facilitators  and  organizations  a  high  priority. 

Undercover  operations  are  a  common  tool  used  by  INS  Special 
Agents  to  gather  evidence  and  criminally  prosecute  document  vendors 
and  manufacturers.  In  Fiscal  Year  1992,  approximately  236  of  these 
undercover  operations  targeted  individuals  and/or  organizations 
involved  in  INS  related  document  fraud.  Presently,  the  INS  is 
pursuing  over  3  00  undercover  operations  which  target  fraudulent 
document  vendors  and/ or  manufacturers.   In  the  last  three  years. 
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INS  Investigations  has  charged  1,615  defendants,  which  has 
resulting  in  approximately  1,322  convictions,  for  document  fraud 
offenses. 

INS  task  force  operations  focusing  on  large-scale  fraud 
conspiracies  involving  the  manufacture  and/or  sale  of  fraudulent 
documents  have  also  been  extremely  successful.   In  Fiscal  Year 

1991,  the  INS  was  able  to  complete  53  fraud  task  forces  which 
resulted  in  242  criminal  indictments  or  complaints.  In  Fiscal  Year 

1992,  41  fraud  task  forces  were  completed  which  resulted  in  95 
criminal  indictments  or  complaints. 

INS  investigations  has  recently  unveiled  extremely  large-scale 
criminal  organizations  involved  in  document  fraud.  This  trend 
toward  large-scale  crime  syndicates  is  expected  to  increase. 
Modification  of  the  current  sentencing  guidelines  for  INS  fraud 
violations  could  have  a  significant  impact  on  our  enforcement 
efforts  aimed  at  the  large-scale  fraud  facilitator  or  organization. 
INS  believes  that  the  sentencing  guidelines  need  to  be  increased 
for  these  violations  in  order  to  enhance  the  deterrent  effect. 

For  example,  in  Fiscal  Year  1991,  the  INS  concluded  a  two-year 
investigation  with  numerous  arrests  and  the  execution  of  13  search 
warrants  which  resulted  in  the  seizure  of  approximately  250,000 
counterfeit  documents  with  an  estimated  street  value  of  $7,000,000. 
In  addition,  several  handguns,  counterfeit  currency,  and  two 
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printing  presses  valued  at  approximately  $110,000  were  also  seized. 
Most  of  the  defendants  arrested  as  a  result  of  this  operation  were 
convicted  and  sentenced  to  less  than  18  months  of  incarceration. 
Only  one  defendant  in  this  investigation  was  sentenced  to  a 
significant  term  —  six  years  in  prison.  The  six-year  sentence  was 
imposed  because  the  government  was  able  to  justify  a  departure  from 
the  sentencing  guidelines.  We  believe  that  the  guidelines  need  to 
be  modified  to  allow  imposition  of  longer,  more  meaningful  and 
realistic  sentences  for  criminal  violations  that  represent  a  direct 
assault  on  the  integrity  of  Government  programs,  like  employer 
sanctions. 

CIVIL  DOCUMENT  FRAUD 

On  November  29,  1990,  Section  544  of  the  Immigration  Act  of 
1990  (IMMACT  90)  was  enacted.  This  very  important  administrative 
enforcement  tool  allows  the  INS  to  impose  both  cease  and  desist 
orders  and  civil  monetary  penalties  against  individuals  and/or 
entities  who  commit  civil  violations  with  respect  to  document 
fraud.  The  INS  implemented  this  portion  of  IMMACT  in  September 
1992.  To  date,  the  INS  has  issued  over  444  Notices  of  Intent  to 
Fine  for  civil  document  fraud  violations  against  individuals,  and 
fraud  facilitators. 

ENHANCED  RESOURCES  FOR  SANCTIONS  ENFORCEMENT 

Between  September  1,  1987  and  December  31,  1992,  approximately 
280,000  inspections  have  been  conducted.    Pursuant  to  our  new 
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Memorandun  of  Understanding,  the  Department  of  Labor  will  begin 
issuing  Warning  Notices  for  verification  violations.  INS  and  the 
Labor  Department  have  provided  joint  training  to  improve  both  the 
communication  between  our  two  agencies  and  our  ability  to  use  the 
leads  provided  by  Labor  investigators.  It  is  also  important  to 
point  out  that  a  significant  element  of  this  joint  training  was  to 
renew  ovir  focus  on  the  anti-discrimination  provisions  of  the  law 
and  the  process  for  referring  suspected  violations  to  the  office  of 
Special  Counsel  for  Immigration-related  Unfair  Employment  Practices 
(OSC)  in  the  Department.  Our  joint  training  teams  sought  to 
increase  the  sensitivity  of  all  of  our  investigations  staff  to  the 
potential  discriminatory  employment  practices.  ^. 

IMPROVEMENTS  TO  THE  EaffLOYMEMT  ELIGIBILITY  VERIFICATION  SYSTEM 

In  its  March  1990  report,  GAO  reported  that  confusion  about 
acceptable  documentation  was  one  of  the  major  factors  underlying 
alleged  employer  discrimination.  In  addition,  a  fraudulent 
document  industry  has  developed  and  flourished  in  response  to  the 
employment  eligibility  verification  requirements  of  the  Act. 

INS  agrees  with  the  conclusions  of  GAO  and  the  Task  Force  on 
IRCA-Related  Discrimination  that  a  verification  process  that  is 
easier  to  understand,  and  which  relies  on  fewer  documents,  will 
minimize  inadvertent  discrimination.  We  also  believe  that  fewer, 
and  more  secure,  documents  will  reduce  fraud  as  well  as  increase 
the  effectiveness  of  employer  sanctions.   We  are  taking  steps. 
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therefore,  to  effect  some  changes  to  the  verification  system  which 
focus  on  making  the  system  simpler  and  reliant  on  the  fewest 
possible  number  of  documents. 

We  have  begun  the  process  of  reducing  the  number  of  documents 
listed  on  the  Form  1-9  as  acceptable.  Our  proposal  would  remove  16 
of  the  29  currently  acceptable  documents.  The  removal  of  these 
documents  should  not  burden  any  citizen  or  alien  authorized  to  work 
in  the"  United  States  as  they  will  have  ready  access  to  other 
documents  which  will  be  acceptable  for  purposes  of  verification. 
Of  course,  our  recommended  changes  will  be  published  in  the  Federal 
Register  as  a  proposed  rule  with  a  public  comment  period.  We  will 
also  publish  a  revised  form  1-9  in  the  Federal  Register  in 
accordance  with  the  Paperwork  Reduction  Act. 

TELEPHONE  VERIFICATION  SYSTEM 

Executive  Order  12781,  signed  on  November  20,  1991,  authorized 
INS  to  proceed  with  a  Telephone  Verification  System  (TVS)  Pilot 
Project  which  became  operational  on  April  1,  1992.  This  pilot 
project  involves  9  participating  corporations  located  in  5  states. 
During  the  course  of  this  project,  these  corporations  submitted 
approximately  2,000  verification  reguests  for  employees  which 
resulted  in  INS  identifying  approximately  200  being  ineligible  for 
employment  in  the  United  States. 
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It  is  important  to  note  that  this  process  is  only  instituted 
at  the  time  of  commencement  of  employment  when  the  Form  1-9  is 
completed,  and  not  before-  It  may  not  be  utilized  as  a  screening 
process  for  potential  employees  pursuant  to  the  anti-discrimination 
provisions  contained  in  Section  274B  of  the  Act.  This  is  made 
clear  in  the  TVS  material  provided  to  participating  employers.  An 
initial  evaluation  of  the  TVS  by  participating  employers  indicate 
that  they  are  pleased  with  the  system.  INS  will  continue  to 
evaluate  this  system  which  appears  to  have  great  potential  as  a 
deterrent  against  the  use  of  counterfeit  documents. 

CONCLUSION 

The  IRCA  legislation  was  the  result  of  bipartisan  compromise 
which  delicately  balanced  vital  public  concerns.  Employer 
sanctions  was  an  important  part  of  enhanced  efforts  to  control 
illegal  entry  and  presence.  IRCA  has  strengthened  our  ability  to 
control  illegal  immigration.  The  adoption  of  employer  sanctions 
was  viewed  as  a  critical  step  in  gaining  more  effective  control 
over  illegal  immigration.  It  remains  an  important  part  of  our 
legal  system. 

It  is  important  to  recognize,  however,  that  effective 
immigration  enforcement  requires  a  balance  of  interior  and  border 
enforcement  to  address  such  concerns  as  the  presence  of  criminal 
aliens;  the  use  of  fraudulent  documents;  sophisticated  attempts  at 
illegal  entry;  and  the  manipulation  of  the  asylum  process  to  obtain 
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employment  authorization.  Increased  employer  sanctions 
enforcement,  alone,  will  not  solve  the  Nation's  illegal  immigration 
problems.  INS  and  OSC  remain  committed  to  eliminating  sanctions 
related  discrimination  against  both  U.S.  citizens  and  lawful 
immigrants. 

The  refinements  I  outlined  demonstrate  the  seriousness  of 
our  commitment  to  sanctions  vigorous  enforcement.  Thank  you  for 
this  opportunity  to  speak  with  you  today.  I  will  be  pleased  to 
answer  any  questions. 
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Mr.  Mazzoli.  Mr.  Ho-Gonzalez. 

Mr.  Ho-GoNZALEZ.  Thank  you,  Mr.  Chairman.  We  don't  have  a 
specific  statement.  I  am  here  accompanying  the  Commissioner  for 
purposes  of  addressing  any  questions  the  panel  might  have. 

Mr.  Mazzoli.  I  am  glad  you  are  here.  I  think  we  will  all  have 
questions  about  enforcement  and  how  this  come  together.  Mr.  Era- 
ser. 

STATEMENT  OF  JOHN  R.  ERASER,  ACTING  ASSISTANT  SEC- 
RETARY,  EMPLOYMENT  STANDARDS  ADMINISTRATION,  DE- 
PARTMENT OF  LABOR 

Mr.  Eraser.  I  will  summarize  my  testimony.  That  has  to  do  with 
what  we  think  we  have  learned  in  the  last  5  years  since  sanctions 
have  been  in  effect. 

First,  we  think  employers  are  pretty  well  aware  of  what  the  law 
is  and  what  their  obligations  are. 

Second,  with  respect  to  the  levels  of  employer  compliance,  there 
is  much  more  ambiguous  information.  INS  information  indicates 
very  high  levels  of  employer  compliance,  and  rapidly  growing  com- 
pliance. 

On  the  other  hand,  since  1987  the  Department  of  Labor  has  done 
about  217,000  inspections  of  employer  compliance.  We  have  found 
over  the  full  course  of  that  time  that  the  level  of  compliance  is 
about  45  percent  among  employers. 

Mr.  Mazzoli.  Of  the  217,000,  were  those  tipoffs  or  were  they  ini- 
tiated by  yourself?  If  they  were  tipoflFs,  I  would  suggest  that  your 
level  would  be  much  higher  than  it  would  be  just  walking  in  ran- 
domly. 

Mr.  Eraser.  That  is  right.  One  of  the  reasons  we  think  that  non- 
compliance levels  are  higner  in  our  inspections  is  because  about  70 
percent  of  ours  are  done  as  a  result  of  allegations  of  some  kind  of 
labor  law  violation. 

Second,  we  record  the  State  of  the  employers'  compliance  when 
we  walk  in  the  door  rather  than  when  we  complete  our  interaction, 
so  we  have  a  determination  at  the  outset.  That  is  another  of  the 
reasons  for  those  differences. 

We  have,  however,  in  the  last  couple  of  years  started  to  see  some 
encouraging  signs  of  changes  in  employer  compliance,  both  some 
slight  increases  in  the  levels  of  compliance  and  changes  in  the  na- 
ture of  violations  that  indicate  more  employers  are  trying  to  comply 
with  the  process.  Until  a  couple  of  years  ago,  fully  one-fourth  of  the 
employers  we  investigated  did  not  undertake  the  process  at  all. 
That  has  gone  down  now  to  about  18  percent. 

A  third  thing  that  has  already  been  discussed,  that  we  have 
heard  a  lot  about  this  morning,  is  the  unintended  but  very  trou- 
bling consequence  of  additional  emplojmient  discrimination  against 
persons  who  are  foreign  looking  and  foreign  sounding  but  author- 
ized to  work  in  the  country. 

Fourth,  with  respect  to  the  law's  effects  on  the  flow  of  illegal  im- 
migrants into  the  United  States,  which  was  the  fundamental  objec- 
tive of  the  law  to  address,  we  only  have  indirect  evidence.  Mr. 
Sangmeister  has  already  referenced  it  this  morning  as  the  best 

Eroxy  for  the  number  of  illegal  immigrants,  being  the  number  of 
order  patrol  apprehensions. 
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Looking  at  that  data,  and  recognizing  that  research  has  indicated 
that  the  biggest  factor  affecting  those  numbers  were  IRCA's  legal- 
ization programs  which  removed  about  3  million  people  from  the  il- 
legal cross  border  traffic,  the  indication  we  have  is  that  the  num- 
bers of  illegal  immigrants  don't  seem  to  have  changed  very  much 
from  pre-IRCA  levels. 

Fiftii,  with  respect  to  the  size  of  the  undocumented  population, 
we  have  already  heard  this  morning  two  or  three  estimates  of  the 
population  of  undocumented  individuals  in  the  United  States,  They 
range  from  2  million  to  5  million.  They  have  not  changed  very 
much  over  the  course  of  the  last  decade  or  so. 

Based  on  information  that  we  have  from  all  of  this  data,  it  is 
pretty  apparent  to  us  that  IRCA's  legalization  programs  have  had 
positive  labor  market  effects  for  the  3  million  or  so  persons  who 
qualified  for  legalization.  They  were  better  off  in  the  labor  market 
Uian  they  were  before. 

The  legalization  programs  did  not  noticeably  disrupt  markets  or 
improve  wage  conditions  for  U.S.  workers.  One  of  the  concerns  was 
that  there  would  be  substantial  disruption  in  labor  markets,  par- 
ticularly in  agriculture,  for  example,  and  that  legalization  would 
have  the  result  of  improving  wages  and  working  conditions  of  U.S. 
workers  in  general.  We  don't  see  that  that  has  happened. 

Legalization  programs,  I  have  already  mentioned,  have  very 
much  contributed  to  the  decline  in  illegal  cross  border  traffic  which 
is  the  most  commonly  counted  number,  I  have  mentioned  already 
that  employers  are  aware  of  requirements  and  their  compliance 
levels,  while  from  our  information  they  are  relatively  low,  are  get- 
ting better.  It  is  pretty  clear  that  employers  perceive  little  risk  of 
not  complying  with  the  law. 

Finally,  as  I  have  mentioned,  the  IRCA  approaches  to  controlling 
illegal  immigration  as  they  have  been  implemented  have  had  ap- 
parently limited  effect  in  controlling  the  flow,  or  the  push  and  pull 
factors,  of  immigration  at  least  compared  to  pre-IRCA  levels  of  im- 
migration, and  have  resulted  in  additional  emplo)anent  discrimina- 
tion. 

That  summarizes  what  we  think  all  the  studies  have  indicated 
so  far.  With  that,  I  will  take  questions. 

Mr.  Mazzou,  Thank  you.  You  were  also  very  brief.  We  appre- 
ciate that. 

[The  prepared  statement  of  Mr.  Fraser  follows:] 
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STATEMENT  OF 

JOHN  R.  FRASER 

ACTING  ASSISTANT  SECRETARY  FOR  EMPLOYMENT  STANDARDS 

U.S.  DEPARTMENT  OF  LABOR 

BEFORE  THE  SUBCOMMITTEE  ON  INTERNATIONAL  LAW, 

IMMIGRATION,  AND  REFUGEES 

OF  THE  HOUSE  JUDICIARY  COMMITTEE 

June  16,  1993 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  appear  today  to  discuss  the  Department  of  Labor's 
implementation  of  its  responsibilities  under  the  "employer  sanctions"  provisions  of  the 
Immigration  and  Nationality  Act  (INA),  as  amended  by  the  Immigration  Reform  and  Control  Act 
(IRCA)  in  1986.   I  hope  that  our  testimony  today  will  help  frame  the  issues  that  need  to  be 
considered  as  this  policy  continues  to  be  evaluated.    As  this  process  goes  forward,  we  would 
urge  considerable  caution  and  careful,  thorough  review  of  the  many  inter-related  issues  involved, 
with  greater  attention  to  the  labor  market  effects  of  the  nation's  immigration  policy.    In  this  vein, 
I  will  describe  what  we  have  learned  about  employer  sanctions  in  the  hope  that  this  will  serve 
both  to  inform  the  Subcomminee  about  our  responsibilities  and  activities,  and  help  frame  issues 
that  we  believe  should  be  considered  in  evaluating  sanctions'  effectiveness.   In  this  context,  I  will 
also  review  the  Department's  role  and  experience  in  helping  to  implement  employer  sanctions. 

IRCA  Strategy 
IRCA  encompassed  a  three-part  strategy  designed  essentially  to  affect  the  economic  "pull" 
factor  of  work  in  the  U.S.   At  its  center  were  new  provisions  -  "employer  sanaions"  ~ 
establishing,  for  the  first  time  outside  of  agriculture,  that  the  employment  of  illegal  immigrants 
(or  "unauthorized  workers")  would  be  unlawful.    Virtually  all  employers  had  to  verify  the 
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employment  eligibility  of  the  people  they  hired,  and  would  be  subjea  to  civil  and  criminal 
penalties  for  violations  of  these  requirements. 

In  addition  to  employer  sanctions,  IRCA  contained  two  other  major  features  intended  to 
help  control  illegal  migration: 

•  'Legalization'  programs  that  granted  legal  residency  status,  in  stages,  to  several 
categories  of  formerly  illegal  immigrants. 

•  A  call  for  increased  border  enforcenient. 

Other  provisions  were  of  secondary  importance  to  achieving  IRCA's  essential  objective  of 
controlling  illegal  migration,  but  no  less  critical  to  the  new  law's  enactment.   These  included 
sanctions  for  employers  who  discriminated  in  employment  against  authorized  workers.' 

IRCA's  approach  to  establishing  better  control  of  illegal  migration  neither  provided  for 
expanded  or  stricter  enforcement  of  existing  labor  laws,  nor  did  it  address  some  of  the  more 
important  'pull*  and  'push'  factors  that  influence  illegal  migration  flows  to  the  U.S.   For 
example,  because  at  that  time  IRCA  could  be  enacted  only  by  limiting  its  scope  to  illegal 
immigration,  it  did  not  address  large  and  long-standing  backlogs  of  visa  applications  for  family 
reunification  purposes  -  another  important  source  of  illegal  immigration.   Nor  did  IRCA  serve  to 
substantially  disrupt  established  migrant  pathways,  except  to  the  extent  that  the  law  established 
more  severe  penalties  for  trafficking/harboring  illegal  migrants  and  the  legalization  programs 
temporarily  reduced  illegal  cross-border  trafTic. 


■  These  *anti-dischiaiiiatioa*  sanctioos  were  leas  severe,  however,  than  those  against  hiring  of  unauthorized 
workers.  The  law  has  since  been  amended,  through  the  Immigration  Act  of  1990,  to  make  the  civil  (though  not 
criminal)  penalties  for  violating  the  anti-discrimination  provisions  equal  to  those  for  knowingly  employing 
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Employer  Sanctions 
IRCA's  employer  sanctions  provisions  represented  a  significant  departure  from  previous 
U.S.  approaches  to  combatting  illegal  migration.    In  maintaining  strong  and  legitimate  concerns 
for  civil  and  individual  liberties,  IRCA: 

•  required  that  the  system  of  employment  eligibility  verification  be  non-intrusive  and 
accommodating; 

•  would  not  authorize,  direaly  or  indirectly,  the  issuance  or  use  of  national  identification 
cards  or  the  establishment  of  a  national  identification  card; 

•  required  that  potential  sanctions-related  employment  discrimination  affecting  authorized 
workers  also  be  punishable  under  the  law;  and, 

•  precluded  more  severe  pinalties  for  illegal  migrants  who  were  apprehended. 
Substantial  budgetary  constraints  due  to  a  rapidly  growing  federal  deficit  also  prevented  the 
application  of  sufficient  resources  to  adequately  implement  the  new  law  in  the  short  term. 

Moreover,  the  law's  new  requirements  were  cautious  by  design.    For  example,  the  law 
required  a  six-month  employer  "education  period"  before  its  provisions  became  effective,  with  an 
even  more  extended  effective  date  (December  1,  1988  ~  18  months  later)  for  agriculture. 

In  implementing  the  law,  the  INS  -  which  had  little  prior  experience  dealing  with  U.S. 
employers  except  in  the  processing  of  petitions  to  admit  foreign  workers  -  took  an 
understandably  cautious  approach.    It  dedicated  significant  resources  to  its  employer  education 
efforts  and  maintained  this  level  of  conunitment  for  several  years  after  the  statutory  education 
period  expired.   The  agency's  implementing  regulations  also  required  that  employers  be  given  at 
least  three  days  advance  notice  of  any  intended  inspection  of  their  compliance  with  the 
employment  eligibility  verification  requirements.   In  addition,  INS  adopted  policies  that  dictated 
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gradual,  but  progressive  enforcement  in  dealing  with  die  violations  it  found.   The  agency's 
mediod  for  keeping  enforcement  statistics  also  reflected  its  caution  ~  INS  reported  on  die  level  of 
compliance  it  found  when  completing  its  investigatory  activities,  as  opposed  to  die  compliance 
status  found  when  diese  commenced. 

Bodi  the  structure  and  application  of  die  new  law  may  have  served  to  send  'mixed 
signals'  to  employers  and  to  potential  illegal  inunigrants.   Many  employers,  while  generally 
becoming  aware  of  their  new  obligations  under  the  law,  came  to  realize  diat  the  likelihood  of 
dieir  being  investigated  for  compliance  was  very  small,  and  diat  the  likelihood  of  suffering 
significamly  as  die  result  of  violations  would  be  smaller  yet  and.  in  any  case,  long  in  coming. 
Compared  to  the  potential  economic  advantages  of  employing  illegal  immigrants  in  many  low- 
wage  industries,  such  employers  may  well  have  perceived  it  to  be  worth  die  risk.  On  the  other 
hand,  significant  numbers  of  employen  overreacted  to  die  fear  of  potential  sanaions  and 
established  employment  policies  and  practices  diat  were  in  violation  of  IRCA's  anti-discrimination 
provisions,  such  as  by  hiring  only  U.S.  citizens  or  rejecting  job  applicants  who  were  foreign- 
looking  or  -sounding  yet  legally  audiorized  to  work  in  die  U.S.^ 

The  signal  diat  IRCA's  enactment  sent  to  potential  illegal  migrants  seems  to  have  been 
less  mixed,  but  also  of  relatively  short  duration.   Initially,  it  appean  that  sending  communities 
learned  fairly  quickly  of  die  crackdown  on  illegal  migration,  and  perceived  that  sanctions  could 
adversely  affect  employment  opportunities  in  die  U.S.  Combined  widi  a  substantial  decrease  in 
illegal  cross-border  traffic  resulting  from  IRCA's  legalization  programs,  available  ~  but  indirea  - 
-  data  indicate  diat  illegal  immigration  diminished  somewhat  in  die  yean  immediately  after  IRCA 


^  See  GAO/GGD-90-62.  March  1990.  IMMIGRATION  REFORM:  Emolover  Sanctions  and 
die  Ouestion  of  Discrimination. 
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became  effective.   But,  as  family  reunification  immigration  proceeded  and  potential  illegal 
migrants  soon  learned  that  neither  the  likelihood  of  being  apprehended  at  the  border  nor 
employment  opportunities  upon  arriving  in  the  U.S.  were  much  changed  from  the  status  quo  ante, 
illegal  immigration  flows  soon  began  to  return  to  their  pre-IRCA  levels. 

IRCA  Results 

Now,  more  than  five  years  after  IRCA  came  into  force,  there  is  a  growing  body  of 
information  that  provides  insight  into  iu  acnial,  if  still  preliminary,  results.^  With  specific 
regard  to  employer  sanctions,  there  is  considerable  --  if  conflicting  and  troubling  -  information 
about  their  results. 

First,  employers  are  generally  aware  of  IRCA  and  their  obligations  thereunder.   The 
General  Accounting  Office  (GAO),  in  conducting  post-enactment  studies  mandated  by  IRCA, 
surveyed  employers  across  the  U.S.  to  determine,  among  other  things,  their  awareness  of  the 
law.    In  1990,  GAO  reported  that  "employer  awareness  of  IRCA  increased  ...  to  83  percent" 
within  two  years  after  IRCA  came  into  effect.    GAO  pointed  out,  however,  that  "there  has  been  a 
significant  decrease  in  the  percentage  of  employers  who  said  they  understood  IRCA's  major 
provisions."   In  its  employer  surveys  conducted  in  1988  and  1989,  GAO  found  that  employer 
understanding  of  IRCA's  document  requirements.  Its  employment  eligibility  verification 
requirements,  and  its  hiring  restrictions  had  declined  significantly  from  their  initial  survey  results. 


'  Under  IRCA's  legalizuion  programs,  temporary  legal  residency  was  granted  to  about  1.7  million  (of  about 
1.8  million  applicants)  who  were  able  to  show  that  they  bad  been  living  in  the  U.S  since  before  1982.  In  addition, 
about  another  l.l  million  (of  1.3  million  applicants)  obtained  legal  temporary  residency  status  under  the  'Special 
Aghcultuiai  Worker'  legalizauon  program  by  showing  that  they  bad  worked  in  U.S.  agriculture  prior  to  1986.  Of 
these  nearly  three  nullion  new  legal  residents,  virtually  all  have  since  applied  for  and  been  granted  legal  permanent 
residency  status.  While  we  are  now  begiiming  to  obtain  some  information  about  the  post-legalization  experience 
of  these  populations,  mcluding  their  labor  market  participation  and  mobility,  this  information  is  still  quite  limited. 
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Second,  with  respea  to  employen'  compliance  with  IRCA's  employer  sanctions 

provisions/  the  information  is  somewhat  more  ambiguous.   As  shown  in  Table  1,  during  fiscal 

years  1987-92  INS  conducted  nearly  59,000  inspections  of  compliance  with  the  employer 

sanctions  provisions  --  bodi  lead-driven  and  randomly  selected  from  among  all  employers.'  It 

has  found  about  62  percent  of  employers  to  be  in  compliance  after  the  agency  completed  iu 

investigation.   The  INS  issued  fuies  in  about  20  percent  of  these  cases. 

TABLE  1: 

INS  Employer  Sanctions  Activity* 

FY  198S-1992  (Estimated) 

FY  1988       FY  1989       FY  1990       FY  1991       FY  1992  lattl 


TottlCwet 

11.650 

14.706 

14.311 

9.432 

8.868 

58.967 

Cases  with  Fine* 

1.648 

3.547 

2.242 

2.184 

2.447 

12.068 

(20») 

Cases  with  Wsniings 

3.061 

2.108 

2.644 

1.444 

1.262 

10.519 

(1««) 

Based  on  its  compliance  activities,  the  INS  estimates  that  national  compliance  rates  have 
been  steadily  and  fairly  rapidly  increasing. 

The  Department  of  Labor's  Wage  and  Hour  Division  and  Office  of  Federal  Contraa 
Compliance  Programs  (OFCCP)  in  the  Employment  Standards  Administration  are  also  charged 
under  IRCA  widi  responsibility,  along  with  INS.  to  inspea  employers'  compliance  with  their 
employment  eligihilitv  verification  responsibilities  under  die  employer  sanaions  provisions  during 
the  course  of  all  their  normal  labor  standards  enforcement  activities.  These  agencies  do  not  have 
responsibility  to  determine  the  immigration  status  -  legal  or  not  -  of  employees  as  they  enforce 


Bat  not  its  eali-diacnmiaatiaa  proviaiaas,  where  tfaete  is  some  evideace  that  employer  cnrnplianm  baa 

Random  iupectioas  under  INS's  'General  Administrative  Plan*  are  selected  firom  die  database  of  eoployera 
to  INS. 

Service,  Decendter  1992. 
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laws  affording  protections  to  employees  and  imposing  obligations  on  their  employers.   Nor  do 

these  agencies  have  authority  under  IRCA  to  impose  sanctions  on  violating  employers;  this 

authority  is  reserved  to  INS. 

The  results  of  the  Department's  agencies'  employer  sanctions  enforcement  aaivities 

indicate  considerably  lower  levels  of  compliance.    As  indicated  in  Table  3.  between  September  1, 

1987,  and  December  31,  1992,  the  Labor  agencies  have  completed  more  than  217,000 

inspections  assessing  employers'  compliance  with  their  employment  eligibility  verification 

obligations.    In  the  86  percent  of  these  cases  where  the  employer's  compliance  status  was 

determined,'  the  Department  found  only  4S  percent  of  the  inspected  employers  to  be  in 

compliance. 

TABLE  2: 

U.S.  Department  of  Labor,  Employment  Standards  Administration 

IRCA  Employment  Eligibility  Verification  Enforcement  Results* 

September  1,  1987,  to  December  31,  1992  (64  Months) 


Compliance  Sutus 

FY-87/8' 

UM 

FY-90 

FY-91. 

FY-92 

lstQFY-93 

Iota! 

Compliance 

16,051 

(38%) 

17.455 
(37%) 

18.431 
(38%) 

14.883 
(41%) 

15.025 
(42%) 

3,044 
(43%) 

84.889 
(39%) 

Non-compliance 

20,483 
(489t) 

23,649 
(50%) 

23.568 
(49%) 

16.942 
(46%) 

15.018 
(42%) 

2,834 
(40%) 

102,494 
(47%) 

Undetermined 

6,070 
(14%) 

5.855 
(13%) 

6,138 
(13%) 

4.887 
(13%) 

6,003 
(16%) 

1.214 
(17%) 

30,167 
(14%) 

48,137  36,712 


'   Labor  generally  does  not  examine  employment  eligibility  venfication  documentation  when  it  is  maintained 
ai  some  location  other  than  that  under  investigation,  or  in  instances  when  we  are  unable  to  give  the  employer  at 
least  72  hours  advance  notice  of  its  intent  to  inspect  this  documentation  and  the  employer  does  not  voluntarily 
provide  access  to  the  records. 

*  Source:  U.S.  Department  of  Labor.  Employment  Standards  Administration.  December  1992. 

*  Includes  the  month  of  September  1987. 
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We  believe  that  the  substantially  lower  compliance  rates  found  by  our  agencies  as 
compared  to  those  reported  by  INS  are  primarily  attributable  to  two  factors.  Our  agencies, 
unlike  INS.  have  recorded  the  employer's  compliance  status  at  the  time  the  inspecdon  is 
conducted,  rather  than  at  die  conclusion  of  dieir  interaction  widt  die  employer.  The  latter 
approach  allows  dme  for  an  employer  to  take  correaive  acdon  to  come  into  compliance. 
Secondly,  die  Department's  investigations  are  primarily  lead-driven,  about  70  percent  of  die  dme 
based  on  complaints  of  alleged  labor  law  violations.  Thus,  our  'sample*  of  employen  whose 
IRC  A  compliance  status  is  determined  -  even  diough  nearly  four  times  larger  dian  INS 's  -  is 
biased  in  dtis  regard.  It  is,  dierefore.  reasonable  to  assume  diat  employers  who  violate,  or  are 
alleged  to  violate,  labor  laws  are  also  more  likely  to  violate  immigration  laws,'°  especially  diose 
aspects  of  die  immigration  law  diat  impose  labor-related  obligations  on  employers  and  effectively 
constitute  a  new  'employment  standard.' 

If  our  data  are  examined  over  time,  diere  are  small,  but  encouraging  signs  regarding 
employer  compliance  levels.  Starting  in  fiscal  year  1989.  diese  data  indicate  a  steady  but  slow 
increase  in  compliance  levels  among  die  employers  investigated.   It  is  notewordiy  in  diis  regard 
diat  in  recent  yean  die  Department  has  been  increasing  its  enforcement  focus  in  low-wage 
industries.  In  die  latest  year  (fiscal  year  1992).  again  disregarding  diose  employen  where  a 
compliance  determination  coukl  not  be  made,  our  agencies  found  half  of  employen  to  be  in 
compliance,  as  compared  to  only  44  percent  of  employen  found  in  compliance  in  all  inspections 
conducted  prior  to  fiscal  year  1992. 


Tba  Daputmm  of  Libor  hM  cooliiiiMd 

In  the  DcpMimeol't  cootribotiao  lo  die  (Biuh)  i 

I  dMkWMvesaoiaedMd  indicated  that  eoploywiMtiiect  of  DOL't  'Spedai  Tafgetad 

Pragna'  (STEP)  -  wUck  Iteongh  the  19a0i  targeted  low-wage  employen  in  certain  aieaa  and 

I  liUy  10  violnia  both  Fair  Labor  Standaids  Act  raqniienenta  and  dieir  en^loyiDeat  eligibility 
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These  data  also  indicate  encouraging,  though  again  modest,  changes  in  the  nature  of  the 
violations  uncovered  in  the  Department's  inspeaions.   For  example,  prior  to  fiscal  year  1992, 
fully  one-quarter  (25  %)  of  our  employment  eligibility  verification  inspeaions  revealed  that  the 
employer  had  entirely  failed  to  fulfill  its  IRCA-imposed  employment  eligibility  verification 
obligation,  as  opposed,  for  example,  to  carrying  out  the  process  but  doing  so  incompletely  or 
erroneously.   In  fiscal  year  1992,  such  violations  were  found  in  only  about  18  percent  of  our 
inspections  and,  for  the  first  quarter  of  fiscal  year  1993,  the  level  is  under  17  percent. 

From  the  outset  we  have  had  a  mechanism  for  the  transmission  of  information  to  INS  and 
an  informal  working  relationship  between  our  two  agencies.   We  are.  however,  currently 
implementing  a  formal  Memorandum  of  Understanding  (MOU)  that  establishes  better 
communications  between  the  agencies,  at  all  levels,  so  that  our  enforcement  efforts  become 
increasingly  mutually  reinforcing.    Under  the  MOU,  our  agencies  will  systematically  share  basic 
investigation  data  in  areas  of  mumal  interest.   Investigators  from  both  agencies  have  just  been 
trained  to  recognize  possible  violations  of  laws  under  the  jurisdiaion  of  the  other  agency, 
sharpening  our  ability  to  provide  meaningful  leads.   In  addition,  we  will  undertake  selected  joint 
investigations  against  employers  suspected  of  violating  both  immigration  and  labor  laws.   Labor's 
investigators  have  also  been  given  authority  to  issue  "warning  notices'  when  they  discover 
evidence  of  employment  eligibility  verification  violations.   Employen  will  be  required  to  certify 
to  the  Department  that  they  have  come  into  compliance  within  a  prescribed  period,  and  those 
failing  to  do  so  will  be  brought  to  the  attention  of  the  INS,  which  could  proceed  to  issue  a  Notice 
of  Intent  to  Fine.   We  expect  that  the  improved  communications  and  cooperation  embodied  in  this 
MOU  will  help  to  strengthen  enforcement  of  employer  sanctions  as  it  builds  on  the  most  effective 
aspects  of  existing  interagency  relationships  and  utilizes  the  expertise  of  each  agency,  while 
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allocating  IRCA-related  enforcement  resources  more  efficiently. 

Third,  in  addition  to  what  we  know  about  levels  of  employer  conq>liance  widi  IRCA's 
employment  eligibility  verification  requiremenu,  other  information  indicates  quite  troubling,  if 
unintended,  consequences  of  the  new  law  —  additional  employment  discrimination  against 
persons,  fbreign-looicing  and  -sounding  citizens  and  non-citizens,  who  are  legally  authorized  to 
work  in  die  U.S. 

GAO  was  charged  by  IRCA  to  condua  studies  to  determine  whether  -  as  some 
anticipated  ~  employer  sanctions  would  result  in  such  discrimination.   In  its  1990  report  to  the 
Congress,  GAO  found  just  such  results,  concluding  that  'a  widespread  pattern  of  discrimination 
...  resulted  against  eligible  (i.e.,  employment  authorized]  workers  ...  [and]  it  is  more  reasonable 
to  conclude  diat  a  substantial  amount  of  these  discriminatory  practices  resulted  from  IRCA  ... 
than  not' 

The  potential  for  IRCA-related  discrimination  has  been  a  concern  of  the  Departmem  from 
the  outset  Our  responsibility  with  respea  to  IRCA's  anti-discrimination  provision  is  educational, 
and  we  discharge  it  earnestly.   Shortly  after  its  enactment,  the  Department  began  efforts  to 
educate  employers  and  workers  about  die  law's  requirements  -  specifically  including  its 
anti-discrimination  provision  -  through  the  development  and  distribution  of  informational 
materials  and  die  provision  of  compliance  assistance.   In  the  course  of  all  on-site  investigations, 
we  have  routinely  distributed  the  joint  INS-Office  of  Special  Counsel  for  Immigration-related 
Unfair  Employment  Practices  (OSQ  publication.  'Immigration  Reform  and  Control  Act  of  1986: 
Your  Job  and  Your  Rights'  fissued  in  bodi  English  and  Spanish  versions),  and  continue  to 
distribute  die  notice  prepared  by  OSC  entitled  'What  You  Should  Know. "  We  continue  to  woric 
ctosely  widi  INS  and  OSC  to  devekip  up-to-date  educational  materials  for  distribution  to  die 
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public,  employers  and  employees. 

The  Department  also  utilizes  other  resources  in  the  public  distribution  of  information 
regarding  IRCA's  anti-discrimination  provision.   These  include  through  the  Employment  and 
Training  Administration's  (ETA)  network  of  State  unemployment  insurance  and  employment 
service  offices,  as  well  as  Job  Training  Partnership  Act  grantees.   Several  Stale  employment 
service  ofHces  are  also  completing  the  1-9  paperwork  process  for  employers  to  which  they  refer 
potential  employees.   The  Department  has  devoted  substantial  resources  to  distributing  hundreds 
of  thousands  of  copies  of  these  materials  and  providing  education  and  technical  assistance 
regarding  the  anti-discrimination  provision  of  the  law.   These  efforts  continue  and  have  been 
expanded  to  include  funding  for  OSC-sponsored  outreach  efforts  and  participation  in  the  process 
of  selecting  grantees  under  OSC's  education/outreach  grant  program  in  context  of  our  continued 
participation  in  and  support  for  the  interagency  committee  chaired  by  the  OSC.   The  Department 
also  reports  any  findings  of  "apparent  disparate  treatment"  by  employers  in  the  employment 
eligibility  verification  process  to  the  OSC  for  further  investigation. 

Fourth,  with  respect  to  IRCA's  overall  effects  on  illegal  migration  flows  to  the  U.S.  ~ 
which  was  its  fundamental  objective  to  quell  -  there  is  only  indirect  evidence.   The  primary 
statistical  information  relied  on  as  an  indicator  in  this  regard  is  dau  about  INS  Border  Patrol 
apprehensions,  as  follows: 


TABLE  3: 

AppuhtMioiM  by  the  INS  Bonier  Patrol,  Fiscal  Yms  1975.1992 

BaLXi 

EissaOai     t 

Lppfchemioni  ffl 

1975 

602.2 

1984 

1.149.8 

1976 

877.0 

1985 

1.272.4 

1977 

820.4 

1986 

1.705.3 

1978 

870.6 

1987 

1.168.9 

1979 

896.9 

1988 

980.5 

1980 

766.6 

1989 

906.5 

1981 

833.2 

1990 

1.123.2 

1982 

828.0 

1991 

1.152.7 

1983 

1.115.4 

1992 

1.258.7 

As  this  table  indicates,  in  the  three  years  after  IRCA  was  enacted  (fiscal  years  1987-89), 
average  annual  border  apprehensions  dropped  about  16  percent  from  the  preceding  five-year 
average.   If  fiscal  year  1986  data  are  disregarded  -  because  they  are  exceptionally  high,  possibly 
due  to  anticipation  of  IRCA's  enactment  -  average  annual  border  apprehensions  in  fiscal  years 
1987-89  were  only  about  seven  percent  less  duui  the  preceding  four-year  average.  Research  has 
concluded  that  most  of  this  decline  -  which  is  more  modest  than  has  been  commonly  perceived  - 
is  due  to  the  effect  of  IRCA's  legalization  programs  eliminating  nearly  three  million  formerly 
illegal  migrants  from  the  illegal  cross-border  traffic.  Since  fiscal  year  1989,  the  number  of 
border  apprehensions  has  again  grown  to  nearly  pre-IRCA  levels. 

Fmalty,  widi  respect  to  IRCA's  effects  on  die  U.S.  population  of  illegal  immigrants,  there 
is  still  little  precise  informatioa.  The  best  available  estimates  are  based  on  national  surveys  and 
range  from  1.9  to  4.S  million  resident  illegal  migrants.  Of  course,  surveys  indicate  a  substantial 
decline  in  die  illegal  population  consequent  to  IRCA's  legalization  programs.  However,  these 
estimates  imply  only  a  marginal  reduction  in  flows  of  illegal  immigrants  in  the  wake  of  IRCA, 
indicating  diat  die  reduction  in  die  flow  has  not  been  sustained. 


In  summary,  more  than  five  years  after  enactment,  available  information  indicates  that: 
IRCA's  legalization  programs: 

►  probably  had  positive  labor  market  effects  for  those  who  were  able  to  qualify  for 
legal  status," 

>  did  not  noticeably  disrupt  established  labor  markets,  or  improve  wages  and 
working  conditions  for  U.S.  workers,  and 

*■       certainly  contributed  substantially  to  post-IRCA  declines  in  border  apprehensions 
-  which  was  seen  for  some  time  as  the  best  proxy  for  IRCA's  effects  on  illegal 
immigration  flows. 
While  employers  are  generally  aware  of  IRCA's  requirements  and  their  new 
responsibilities,'^  compliance  levels  may  be  lower  than  generally  thought  though 
increasing  slowly.    Employers  appear  to  perceive  little  risk  of  non-compliance. 
IRCA's  panicular  combination  of  approaches  to  controlling  illegal  migration,  as 
implemented,  appears  to  have  had  limited  effect  in  reducing  the  numbers  of  illegal 
migrants  entering  the  U.S.  --  at  least  compared  to  the  pre-IRCA  levels." 


"    Some  argue  that  IRCA  has  increased  employers'  ability  to  exploit  unauthorized  workers.    Prior  to  IRCA, 
employers  could  cajole  such  workers  by  ihrealemng  to  turn  them  in  to  the  INS,  but  they  could  leave  that 
employment  and  find  other  work  with  relative  certamty  and  ease.    With  IRCA  in  effect,  such  threats  ought  be 
bolstered  if  it  Is  communicated  or  perceived  that  alternative  employment  is  less  available  because  another 
employer  would  have  to  break  the  law  to  hire  the  worker.    While  there  is  currently  little  evidence  that 
alternative  employment  options  for  illegal  immigrants  have  been  significantly  eroded,  such  threats  would  be 
most  persuasive  for  those  illegal  immigrant  employees  who  were  "grandfathered'  under  IRCA  (i.e.,  their 
employers  were  not  required  to  venfy  their  employment  eligibility),  and  especially  those  who  have  relatively 
higher  paymg  jobs. 

'^    Despite  GAO's  fmdmg  of  substantial  declines  from  1988  to  1989  in  employers'  understanding  of  specific 
IRCA  requirements,  their  employer  surveys  revealed  that  a  majonty  of  employers  still  reported  such 
understandmg.    See  GAO/GGD-90-62.  March  1990.  pages  60-61. 

''   Of  course.  IRCA's  control  elements  should,  and  may  well,  have  had  some  deterrent  effect  in  preventmg 
other,  potential  illegal  immigrants  from  attempting  to  enter  the  United  States,  i.e.  'capping*  a  trend  of 
increasmg  illegal  inumgraiion.    As  the  scope  of  any  such  effect  cannot  be  known,  this  conclusion  is  based  on  a 
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Finally,  it  should  be  stated  that  new  unskilled  immigrants,  both  legal  and  illegal,  tend  to 
congregate  in  low-wage,  low-skill  jobs  in  marginally  profitable,  low-capital,  small,  often  new  and 
family-nin  enterprises;  in  temporary,  seasonal,  or  irregular  employment;  and,  in  the  underground 
economy.   The  ability  of  law  enforcement  agencies,  both  labor  and  immigration,  to  penetrate 
these  sectors  of  the  economy  and  promote  compliance  through  education,  remedial  action,  and 
deterrence  is  severely  restricted  both  by  law  and  limited  resources.   Almost  by  definition,  some 
of  these  parts  of  the  economy  are  outside  the  ability  of  Government  to  regulate  effectively. 
Thus,  control  of  the  flow  of  illegal  immigrants  to  such  employment  must  continue  to  rely  largely 
on  other  approaches  ~  such  as  border  interdiction  -  wrhich  can  be  expected  to  continue  to  have 
only  limited  effect. 

In  closing,  1  wish  to  state  on  behalf  of  Secretary  Reich  our  belief  that  overall  labor 
market  effects  of  immigration,  legal  and  illegal,  must  take  a  much  more  prominent  place  in  any 
future  considerations  of  our  policy.   The  important  issues  being  raised  today  need  to  be  careftilly 
evaluated,  and  the  Department  of  Labor  certainly  needs  and  expecu  to  be  fully  involved  as 
employer  sanctions  and  other  immigration  issues  are  deliberated  within  the  Administration  and  in 
the  Congress. 

Mr.  Chairman,  this  concludes  my  prepared  statement.    I  will  be  pleased  to  join  my 
colleagues  in  answering  any  questions  that  you  or  other  Members  of  the  Subcommittee  may  have. 


comparison  of  what  is  known  about  illegd  immigration  before  and  after  IRCA's  enactment  in  light  of  the 
expectation  that  these  control  elements  would  effectively  serve  to  reduce  the  pre-IRCA  level  of  illegal  immigrant 
flow.   The  above-cited  evidence  indicates  they  have  not;  it  does  not  indicate  whether  they  have  served  to  reduce 
the  possible  numbers  that  would  have  occurred  in  the  absence  of  these  measures. 
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Mr.  Mazzou.  Mr.  Enoff,  the  Acting  Commissioner  of  the  Social 
Security  Administration. 

STATEMENT  OF  LOUIS  D.  ENOFF,  ACTING  COMMISSIONER, 
SOCIAL  SECURITY  ADMINISTRATION 

Mr.  Enoff.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  be  here.  I,  too,  will  submit  my  full  written  statement  for 
the  record  that  points  out  all  of  the  measures  that  we  have  taken 
to  try  to  make  obtaining  or  using  a  fraudulent  Social  Security  card 
difficult. 

As  we  all  know,  as  the  use  of  the  Social  Security  numbers  broad- 
ened with  various  government  agencies  and  private  organizations, 
the  use  as  a  personal  identification  number  has  increased  the  po- 
tential for  using  the  card  or  the  number  for  fraud. 

In  1972,  Congress  enacted  legislation  to  tighten  SSN  evidentiary 
requirements.  I  make  that  point  just  to  say  that  prior  to  1972  we 
simply  accepted  allegations.  So  any  of  the  people  who  got  a  card 
before  1972  had  that  card  issued  to  them  on  the  basis  of  their  alle- 
gation. 

We  have  supplemented  safeguards  in  using  the  cards  by  doing 
some  studies  and  finding  that  persons  over  18  who  have  never  been 
issued  a  card  are  the  most  likely  group  to  be  trying  to  obtain  the 
card  fraudulently.  So,  we  use  special  procedures  in  issuing  those 
cards.  I  won't  go  through  those  procedures.  They  are  in  my  testi- 
mony. 

In  addition,  we  have  set  up  a  file  to  keep  on  record  anyone  who 
uses  fraudulent  documents  to  try  and  obtain  a  card.  We  have  now 
a  computerized  list  that  is,  unfortunately,  up  to  20,000  names.  We 
started  that  in  1990.  If  a  person  comes  in  and  tries  to  obtain  a 
card,  we  access  that  file  to  see  if  this  is  a  person  who  has  in  the 
past  fraudulently  tried  to  obtain  a  card,  and  we  can  refer  that  for 
prosecution. 

In  addition,  since  1983  there  has  been  mention  of  trying  to  make 
a  card  counterfeit  or  tamper-proof  We  have  put  several  securitv 
features  in  the  card.  I  won't  go  through  those.  I  will  be  glad  to  talk 
about  it,  if  you  want. 

The  new  cards  are  somewhat  secure.  They  are  not  perfect.  I  am 
not  sure  there  is  a  perfect  document  in  terms  of  being  counterfeit- 
proof,  but  only  about  60  percent  of  the  people  who  have  cards  have 
the  new  cards.  The  old  cards  remains  valid  but  are  not  counterfeit- 
proof  or  secure  in  many,  many  ways.  I  think  the  card  Mr.  Beilen- 
son  was  flashing  around  was  an  old  card,  and  they  are  generally 
the  ones  that  are  reproduced  and  sold. 

The  other  thing  that  we  have  done  is  established  a  process  that 
is  really  a  service  to  our  citizens,  which  provides  Social  Security  ac- 
count numbers  at  birth.  We  call  it  enumeration  at  birth.  We  do 
that  in  all  States.  When  a  child  is  born,  the  parents,  by  indicating 
on  the  birth  certificate,  can  obtain  a  Social  Security  number  for 
that  child. 

That  does  a  number  of  things.  It  gives  us  some  very  valid  proof 
that  a  person  was  bom  and  who  he  or  she  is  when  issuing  that 
card.  I  say  that  because  people  get  carried  away  with  using  the  So- 
cial Security  card  for  all  kinds  of  purposes.  I  don't  think  the  Social 


Security  card,  no  matter  how  tamper-proof,  is  going  to  serve  the 
purposes  of  everyone  in  the  world. 

One  of  the  problems  is  that  people  present  birth  certificates  that 
they  have  obtained  fraudulently.  That  is  a  pretty  easy  thing  to  do. 
So  I  think  working  with  the  State  vital  statistics  folks  is  not  going 
to  solve  your  problem,  but  it  is  part  of  the  long-term  solution.  Be- 
cause what  people  do  when  they  assume  a  false  identity  oftentimes 
is  get  someone  else's  birth  certificate,  perhaps  the  certificate  of 
someone  who  has  died  at  a  young  age,  and  get  identitification  docu- 
ments for  that  person. 

So,  we  do  have  enumeration  at  birth.  We  think  that  is  working. 
We  think  it  will  be  a  deterrent.  I  want  to  assure  you  that  we  are 
making  efforts  to  make  the  use  of  Social  Security  cards  as  fraud- 
proof  as  possible.  But  we  have  to  keep  in  mind  several  things.  We 
have  a  system  that  does  a  pretty  good  job  of  protecting  the  integ- 
rity of  Social  Security  numbers  for  Social  Security  purposes,  that 
is,  the  purpose  for  which  the  card  was  developed  and  issued  in  the 
first  place. 

The  number  of  ways  which  fi*aud  and  misuse  can  take  place  is 
increasing.  I  believe  that  our  system  cannot  be  expected  to  be  the 
major  component  to  deter  fraudulent  identity  schemes.  You  have  to 
start  prior  to  the  Social  Security  card  in  many  ways  for  those 
proofs. 

Since  the  question  was  asked,  I  will  not  wait  for  you  to  ask  me. 
We  estimate  roughly  $2.5  billion  would  be  needed  to  reissue  Social 
Security  cards  to  everyone.  And  I  want  to  quickly  add,  I  need  8,000 
employees  over  a  5-year  period.  I  am  understaffed  now.  If  you  want 
me  to  do  it,  and  do  it  right,  SSA  would  need  8,000  additional  peo- 
ple. 

I  do  not  believe  that  the  Social  Security  Trust  Funds  should  be 
expected  to  pay  for  the  issuance  and  maintenance  of  a  national 
identity  card. 

Another  issue  I  want  to  throw  out  here,  and  I  am  not  an  expert 
in  the  field  of  identification,  but  I  have  been  in  these  hearings  for 
a  number  of  years.  I  need  to  point  out  that  the  Social  Security 
card,  if  issued,  is  not  generally  reissued.  A  drivers  license  is. 

I  assume  you  want  some  kind  of  a  photo.  If  this  committee  de- 
cides to  go  to  an  ID  card  and  I  am  not  recommending  that  you  go 
to  an  ID  card,  I  want  to  make  that  clear — ^but  if  you  decide  you 
want  to  do  that,  there  are  existing  cards,  like  drivers  licenses,  that 
are  reissued  on  a  periodic  basis,  for  which  there  is  a  fee  charged 
which  pays  for  the  processing. 

We  do  not  have  a  user  fee  for  issuing  Social  Security  cards.  We 
have  looked  at  that  many,  many  times.  The  reason  we  don't  is  we 
want  to  keep  accurate  records  of  Social  Security  earnings  and  we 
want  to  keep  our  information  confidential.  We  have  prided  our- 
selves on  the  confidentiality  of  the  information  that  is  given  to  us. 

I  think  that  is  another  point.  When  we  get  involved  in  using  the 
Social  Security  card  and  number  for  various  purposes,  the 
redisclosure  of  the  information  that  this  is  a  valid  number  that  be- 
longs to  Mr.  Mazzoli  or  Mr.  Enoff,  is  a  concern  because,  whether 
it  is  a  motor  vehicle  administration  or  someone  else,  they  may  sell 
that  information  to  someone  else. 
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So,  whatever  you  do,  I  urge  you  to  look  at  disclosure  issues  and 
redisclosure  issues,  as  well  as  the  identity  issues.  With  that,  I  will 
stop. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  EnofF. 

[The  prepared  statement  of  Mr.  Enoff  follows:] 


Prepared  Statement  of  Louis  D.  Enoff,  Acting  Commissioner, 
Social  Security  Administration 

Hr.  Chairman  and  Menber*  of  the  Suboonnitteei 

I  em  pleased  to  be  here  to  discuss  the  Issue  of  fraudulent 
Social  Security  nurabers.  Today,  I  would  liXe  zo  discuss  the 
curpose  of  the  Social  Security  number,  or  SSN  as  we  call  It,  and 
hov  its  use  has  expanded  over  the  years   I  will  then  describe 
the  effe'-ts  of  this  expansion  and  the  efforts  we  have  nade  to 
protect  the  integrity  of  the  SSK.   Let  me  begin  by  describing  the 
original  purpose  of  me  SSN. 

r.rialnal  Purt.oca  of  tha  Sooial  Seouritv  Kawber  and  Card 

Following  the  passage  of  the  Social  Security  Act  in  1935, 
th-  6SN  was  devised  odwinistratively  as  a  way  to  keep  track  of 
the  earnings  of  people  who  worked  in  jobs  covered  under  the  new 
program.   The  requirement  that  workers  covered  by  Social  Security 
apply  for  an  SSN  was  publlshsd  in  Treasury  regulations  In  1936. 
(Treasury  Issued  this  requirement  because  it  vas  given  general 
authority  by  law  to  Implement  the  taxation  provisions  cf  the 

Act.) 


SlTTllarly,  the  original  purpoea  of  the  Social  Security  card 
vas  only  to  indicate  that  a  nuirber  had  been  issued  to  an 
individual,  and  to  provide  an  cnployer  with  the  proper  SSN  for 
repDrting  enployee  earnings.  Frmarily  because  soae  30  millior. 
numbers  had  to  be  issued  In  a  very  short  tiie,  it  was  decided 
that  SSKs  should  be  issued  based  sirply  on  a  person's  statensnts 
about  name,  d^te  cf  birth,  and  other  identifying  l.-fcnr.atlon. 

NO  supporting  docujt'jntatlon  was  required.   At  the  tine,  t.Mc 
procedure  vas  sufficient  because  th«  SSN's  sola  purpcsa  was  to 
provide  unique  nur.bere  for  recording  wages  reported  for  workers. 

Growth  of  SSS  «e  an  Identifier  for  Kon-SSA  Purposes 

As  you  know,  Mr.  Chairr.an,  in  spite  of  the  narrowly  drawn 
original  purpose  of  the  SSN,  use  of  the  SSN  as  a  convenient  means 
of  identifying  people  ir.  records  systeirs  has  grown  over  the 
v-ars.   In  fact,  in  1943,  Executive  Order  9397  required  Federal 
agencies  to  use  the  SSN  In  any  new  systen  for  Identifying 
individuals.   This  directive  had  no  significant  iimediata  offect 
on  use  of  the  SSN  until  the  computer  revoluticn  took  hold  in  the 
1960c.   Then,  the  6in\plicity  of  using  a  unique  nujr.ber  that 
already  had  been  Issued  to  most  people  provided  an  inpetus  fcr 
widespread  use  of  the  SSN  by  Qovarnwent  agencies  and  private 
erganizations. 

For  instance,  in  1961,  the  Federal  Civil  Service  Co?ninission 
established  a  numerical  identification  systex  for  all  Federal 
er.plovees  using  the  SSN  as  the  identifying  number.   Tha  next 
year,  the  internal  Revenue  service  decided  to  use  the  SSN  as  its 
taxpayer  Identification  nunber  for  individuals.   And,  in  1967, 
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tho  Dof«ns9  Dopartreont  adoptod  tho  SSK  as  it«  idontlfioation 
nunber  for  wllitary  pereonnal. 

In  the  following  years,  use  of  the  SSH  for  computer  and 
ether  recordXecping  systems  spread  throughout  State  and  local 
governments,  and  to  banks,  credit  bureaus,  hospitals,  educational 
institutions,  and  other  areas  of  the  private  sector. 

statutory  Expansion  of  SSN  us« 

Mr.  Chairman,  despite  the  number  of  usss  I  have  just 
B<dntion«d/  tha  first  explicit  statutory  authority  to  issue  SSNs 
did  not  occur  until  1S72,  when  Congress  req-jired  that  SSA  issue 
SSNs  to  all  aliens  authorised  to  work  in  this  country  and  to 
anyone  receiving  or  applying  for  Federally  funded  benefits. 
These  requiretnents  were  prorpted  by  congressional  concerns  about 
welfare  fraud  and  about  aliens  working  in  the  U.S.  illegally. 
The  Congress  also  required  that  SSA  take  affirmative  steps  to 
issue  SSNs  to  children  at  or  before  the  tine  they  entered  school. 

Subsequent  Congresses  hava  enacted  legislation  which 
requires  an  SSK  ac  a  condition  of  eligibility  for  AFDC  benefits, 
Medicaid,  food  etanps,  the  school  lunch  program,  and  loans  undar 
any  Federal  loan  program. 

Also,  in  197  6,  States  were  authorized  to  use  the  SSH  in  the 
adninistration  of  any  tax,  gsneral  public  assistance,  driver's 
license,  or  notor  vehicle  registration  law  within  their 
jurisdiction.  'This  legislatior.  also  icade  it  a  violation  of  the 
Social  Security  Act  to  nisus*  the  ssN  for  any  purpose. 

Legislation  in  recent  years  has  provided  for  additional  uses 
or  the  SSN,  including  for  draft  regletraticn  and  for  purposes  of 
qualifying  food  stcre  operators  to  redeem  food  stamps. 

Tmniaration  Reform  and  Control  Act  of  1936 

There  is  one  other  statutory  use  of  the  Social  Security  card 
that  is  iinport?nt  to  mention,  Mr.  Chairman—the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA) .  As  you  know,  IRCA  makes 
it  illegal  for  an  erployer  to  knovlngly  hire  anyone  not  legally 
permitted  to  work  in  the  U.S.;  i.e.,  aliens  not  authorized  to 
work  by  the  laaigration  and  Naturaiiaation  Service  (INS) . 

Under  IRCA,  all  e:r.ployera  are  required  to  verify  the  job 
applicant's  identity  and  authoriration  to  work.  .\ny  of  a  variety 
of  documents  specified  in  the  law  and  in  INS  regulations  can  be 
used  for  this  verification,  which  is  required  for  all  enployses, 
regardless  of  citisenship  or  national  origin.   The  docurents 
which  can  be  used  include  U.S.  Passports,  Alien  Registration 
Receipt  Cards  (yorms  1-151  and  1-531),  unexpired  Employment 


Authorization  Docunent  (?ora  I-688B) ,  birth  c«rtif icatas,  and 
Social  Soourlty  oarde  that  do  not  hav«  th«  nonwcrk  l©g«nd. 

6om«  of  thesa  docuBonts— 9Uoh  as  a  U.S.  Paaaport— ostablish 
both  employinent  eligibility  and  identity.  Others— including  the 
social  Security  card— can  b«  used  to  establish  vork 
authorization,  but  aust  be  accoapanied  by  an  identification 
document,  such  as  a  state  driver's  license.  Thus,  although  the 
SSM  card  is  not  acceptable  as  an  identification  docunent  under 
IRCA,  lt«  us«  to  Mtabllsh  employment  eligibility  has  further 
broadened  the  function  of  the  Social  Security  number  and  card 
beyond  their  original  purpose. 

Tiahtanad  gvtdantlarv  RaouireHientS  for  SgWp 

Kot  surprisingly,  as  public  and  private  use  of  the  SSN 
expanded,  so  too  did  congressional  concern  about  the  integrity  of 
the  SSli.  In  l»72,  Congress  enacted  Social  Security  legislation 
to  tighten  the  SSN  evidantiary  requirenenti.   Thus,  SSA's 
regulations  contain  the  following  requirements  for  ssNs: 

0  All  applicants— regardless  of  age— are  required  to 

provide  doeuDentary  evidence  of  age,  identity,  and  U.S. 
citizenship  or  alien  status.  Generally,  to  obtain  a  new 
SSN,  an  applicant  must  submit  at  least  two  foras  of 
acceptable  evidence.  For  exar.ple,  an  adult  U.S.  citizen 
oan  use  a  birth  certificate  and  driver's  license,  and  an 
alien  can  use  a  birth  certificate  and  an  INS  dccu»ent. 

0  A  personal  interview  is  conducted  with  all  SSK  applicants 
age  18  and  older  who  apply  for  new  nuaihers. 

After  the  evidence  requirerantc  ware  tightened,  soate 
individuals  whose  SS»  applications  ware  rejected  because  of 
fraudulent  docunents  began  to  "shop"  for  SSNs  by  going  fron  6SA 
field  office  to  field  office,  hoping  that  they  would  eventually 
find  an  office  that  would  accept  the  fraudulent  documents. 
Therefore,  in  July  1990,  SSA  developed  a  centralized  computer 
file  on  known  applications  for  SSNs  submitted  with  fraudulent 
docuxcnts. 

Thus,  when  an  individual  applies  for  an  ssm,  the  application 
is  electronically  matched  by  name  and  date  of  birth  against  the 
file  of  known  individuals  vho  previously  subnitted  fraudulent 
doc'-ients  in  support  of  their  applications,  and  the  field  office 
is  alerted.  There  are  apprcximately  ao,000  names  on  this  file, 
up  CrcQ  12,600  as  of  October  1991. 

Strengthened  Procedures 

Mr.  Chaircan,  in  1S91  we  also  completed  a  study  to  deternine 
the  reliability  cf  docuicentation  required  to  obtain  an  ssN.  The 
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study  investigated  docuircntation  for  ori9lnal  SSKs  Issued  to 
applicants  ag«  14  or  ovar  who  said  they  were  born  In  the  United 
States.   CasAs  vers  considered  potentially  fraudulent  whan  a 
birth  record  could  not  be  found,  or  a  death  record  was  located. 

The  most  significant  study  finding  was  that  fraud  potential 
is  greatest  in  eases  where  the  applicant  for  an  original  SSN  is 
ogc  18  or  over.  Xs  a  result,  for  applicants  age  18  or  over,  SSA 
ROW  requires: 

o  verification  of  the  applicant's  reasons  for  never  before 
needing  an  ssN  card; 

o  verification  of  the  existence  of  a  birth  certificate  at 
the  State  Bureau  of  Vital  Statistics  .lor  all  U.S. -born 
original  SSM  applicants  age  18  or  over; 

0  initiation  o£  a  search  for  a  death  certificate  when  there 
is  reason  to  believe  the  applicant  icay  be  assuming  a 
false  iuentityj  and 

o  review  and  approval  by  a  supervisor  or  other  managenent 
official  prior  to  the  issuance  of  the  original  SSN  in 
these  cases. 

Enuirer  a  t  ien_a_t_B_ir  th 

As  you  know,  Mr.  Chairman,  preven-i:ion  is  often  better  than 
the  best  rerady.   In  that  vein,  we  believe  that  SSA's 
"Enumeration  at  Birth"  (E.\B)  program,  bej'an  in  1989.  is  an  asset 
in  preventing  fraudulent  acquisition  of  an  39N.   This  prograa 
allows  parents  in  participating  states  to  i.-idicate  on  the  birth 
certificate  inforniation  form  whether  they  want  an  SSN  issued  to 
their  newborn  child.   States  provide  SSA  with  birth  record 
inforraatlon  about  newborns  whose  parents  want  an  SSN  for  their 
child,  and  SSA  than  assigns  an  ssN  and  issues  a  card. 

We  believe  that,  in  the  long  run,  BA3  will  be  of  benefit  in 
several  ways.  First,  EAB  significantly  reduces  the  pote.itial  for 
using  soBieone  else's  birth  oertifioete  te  obtain  an  SSN,  because 
the  SSN  request  is  an  integral  part  of  the  birth  registration 
process.   Also,  it  provides  a  useful  public  service  because  it  is 
a  very  convenient  way  for  new  parents  to  get  an  SSN  for  their 
child.   EAB  is  also  helpful  to  SSA,  since  we  are  autocatically 
provided  with  birth  record  Infcrmation  directly  from  the  States. 
In  fiscal  year  1992,  approxlrately  3.3  million  ss.s  applications, 
or  one-half  of  total  original  SSN's  Issued,  were  processed  by 
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Mr.  chalman,  in  addition  to  the  lmprov«jr.«nt»  in  the  process 
of  Issuing  ssNs,  tnere  hav«  been  changes  made  to  tHe  Social 
security  card  Itself  to  help  prevent  counterfeiting.   For 
example,  legislation  enacted  In  1983  required  that  new  and 
repl«c«i5«nt  Social  security  cards  te  nade  ot   banknote  paper  and 
—to  the  naximun  extent  practicable—be  resistant  to 
countttrfoltlng. 

Since  6SA  did  not  heve  expertise  regarding  measures  to 
prevent  counterfeiting,  we  consulted  with  the  Bureau  of  Engraving 
and  Printing,  the  Oovernment  Printing  Office,  and  the  Secret 
Service  regarding  the  antl-counterfeiting  features  incorporated 
in  the  redesigned  card.  The  new  card  incorporates  a  number  of 
security  features  including  the  following: 

o  The  paper  stock  is  «  blue  tint  narbleited  random  pattern. 
Any  attenpt  to  erase  or  remove  data  is  easily  detectable 
because  the  tint  is  erasable. 

o  Planchets  (aaall  nulti-oolored  disos)  are  randomly  placed 
on  the  paper  stock  and  can  be  seen  with  the  naked  eye. 

o  Intaglio  printing  of  the  type  used  in  U.S.  currency  is 
used  for  some  printing  on  the  card  and  provides  a  "raised 
effect"  that  can  be  felt. 

In  addition,  since  January  1989,  SSA  has  issued  cards 
resistant  to  copying  by  new  high  quality  color  copiers.   As  you 
know,  Mr.  Chaiman,  the  card  also  has  other  security  features  to 
resist  successful  counterfeiting  which  are  not  publiolzed. 

Currently,  there  are  4<  valid  versions  (26  original  and  18 
replacexent)  of  the  SSN  card  in  use.  Approximately  63  percent  of 
active  cardholders  have  been  issued  the  new  counterfeit-resistant 
card.  About  7  nilllon  original  and  about  9  aiilllon  replacenent 
cards  are  issued  each  year. 

concerns  AbftVt  ^xpa"<»i»q  V^?  Pt  tfte  Sg?} 

Mr.  Chairman,  thus  far  I  have  described  the  ways  in  whioh 
the  Social  Security  card  and  SSN  are  being  used— ways  which  the 
developers  ef  the  original  card  could  never  have  foreseen.   These 
new  uses  raise  some  important  concerns. 

First,  unfortunately,  the  incentive  for  fraud  and  misuse  of 
the  Social  Security  card  and  SSN  increases  as  the  importance  of 
the  card  and  nunber  for  non-Social  security  purposes  increase,  i 
have  outlined  the  steps  SSA  has  already  taken  to  help  protect  the 
Integrity  of  our  card  and  r-ibo?.  Let  re  assure  you,  Mr. 


Chalrcan/  that  SSA  will  continue  to  stake  tvtry  reasonable  effort 
to  prevent  a  person  from  fraudulently  obtaining  or  using  an  SSN. 

However,  ve  must  recognize  that — for  a  variety  of  reasons — 
SSA  alone  will  never  be  able  to  entirely  ellainate  fraud  or 
nisuse  of  the  SSN.   Par  example,  although  we  do  our  best  to 
aeteot  fraudulent  supporting  docunonte,  we  cannot  be  certain  that 
ve  are  always  suooeesful.  Moreover,  even  if  we  were  sonehow  able 
to  detect  and  reject  all  fraudulent  supporting  doounentatlon,  ve 
have  no  way  of  knowing  if  the  pereon  ueing  the  documents  for 
evidence  is,  in  fact,  the  person  rojned  on  those  documents.   For 
instance,  a  prlciary  itex  in  a  package  of  false  identification 
docunents  Is  a  fraudulent  birth  certificate.  One  way  to  combat 
this  probleir.  would  be  to  concentrate  on  stronger  safeguards  in 
the  process  of  Issuing  fclrth  certificates. 

We  must  also  remenber  that  SSN  appiicatlo.ns  processed  tefore 
1973  had  no  supporting  documentation  at  all,  and  aany  of  these 
SSNs  are  stilL  in  uss.  So  too,  ate  older,  less  counterfeit- 
resistant  cards.  And,  while  the  new  oarde  are  jiore  difficult  to 
counterfeit  than  the  older  cards,  they  are  not  counterfeit- 
proof.  Thus,  even  if  we  could  be  certain  that  no  fraudulent 
docunents  are  used,  and  that  the  person  applying  for  the  SSN  is 
the  "correct"  person,  we  still  could  not  entirely  elininate  the 
use  of  counterfeit  cards. 

Cpne!usl(?n 

In  conclusion,  Mr.  Chairican,  SSA  shares  your  concern  about 
fraudulent  SSKs.   We  recognize  that,  as  the  use  of  the  SSN  has 
grown,  so  too  has  the  scope  and  impact  of  SSN  fraud.   Let  ite 
assure  you  that  SSA  will  continue  to  take  evsry  reasonable 
measure  to  prevent  such  fraud. 

At  the  sasie  tine,  however,  it  is  jr.poctant  to  renember  that 
che  SSri  is  new  being  used  in  ways  that  were  r.tver  intended  or 
foreseen,   in  striving  to  prevent  fraud,  we  tust  keep  In  Bind  the 
practical  restrictions  on  tieasures  to  nake  the  card  more  fraud- 
proof  or  counterfeit  proof. 
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Mr.  Mazzoli.  Let  me  yield  myself  5  minutes  for  some  fairly  brief 
questions  I  hope  and  some  fairly  brief  answers.  Do  you  at  Social 
Security  contemplate  putting  a  fingerprint  or  signature  on  this 
card?  Did  you  look  at  the  cost  or  difficulty? 

Mr.  Enoff.  No.  We  could  add  that  to  it.  What  we  have  estimated 
for  the  $2.5  billion  was  a  plastic  type 

Mr.  Mazzoli.  I  am  talking  about  the  cards  that  you  are  issuing. 
You  don't  look  at  the  Social  Security  card  as  an  identifier,  correct? 

Mr.  Enoff.  It  is  not  an  identifier. 

Mr.  Mazzoli.  You  don't  include  photographs,  fingerprints  or 
holograms  or  anything  like  that.  All  it  is  is  just  a  recording  of  a 
number  that  goes  into  a  major  computer.  It  is  not  meant  to  be  an 
identifier.  It  never  has  been.  Obviously,  the  spirit  of  Social  Security 
is  not  to  make  it  that  now.  You  would  obey  whatever  Congress 
says,  but  your  view  is  that  it  is  not  meant  to  be  an  identifier,  pe- 
riod. 

Mr.  Enoff.  We  want  to  work  with  you,  Mr.  Chairman.  I  am  not 
trying  to  say  that  is  not  our  problem. 

Mr.  Mazzoli.  It  is  important  to  have  that  on  the  record.  It  could 
be  that  there  is  another  employment  identifier  separate  from  the 
Social  Security. 

Mr.  Eraser,  you  sort  of  passed  over  the  subject  of  discrimination. 
It  may  be  in  more  detail  in  your  statement  and  I  confess  I  have 
not  read  it.  You  mentioned  discrimination.  Is  that  mostly  or  in  any 
measurable  part  by  people  who  want  to  do  the  right  thing  and  are 
confused  by  this  sort  of  presentation?  Or  is  it  what  we  will  always 
hear  in  this  world,  people  greedy  enough  to  subjugate  people  and 
exploit  them? 

Mr.  FliASER.  Going  back  to  the  report 

Mr.  Mazzoli.  Is  it  valid  to  go  back  to  that  1989  data? 

Mr.  Eraser.  That  is  the  best  broadly  based  data  that  I  am  aware 
of.  It  indicated  that  both  kinds  of  discrimination  occurred.  Some 
employers  in  fact  overreacted  to  the  fear  of  being  sanctioned,  insti- 
tuted policies  that  were  illegal  under  the  kinds  of  situations  Mr. 
Nadler  was  talking  about. 

Mr.  Mazzoli.  Was  that  discrimination  asking  for  additional  docu- 
ments or  turning  people  away? 

Mr.  Eraser.  It  was  as  much  instituting  U.S.-citizen-only  type 
hiring  policies,  and  thereby  discriminating  against  legally  author- 
ized persons. 

Mr.  Mazzoli.  You  say  your  understanding  has  improved.  Do  you 
think  there  are  many  employers  right  now  who  think  they  can  only 
hire  U.S.  citizens? 

Mr.  Eraser.  It  is  hard  to  say.  I  would  defer  to  Bill  in  answering 
that  question. 

Mr.  Mazzoli.  May  I  ask  you,  Mr.  Ho-Gonzalez,  first  of  all,  work- 
ing with  ESA,  how  do  you  dovetail  your  efforts  or  do  you  coordi- 
nate? And,  second,  what  has  been  your  experience  with  regard  to 
discrimination? 

Mr.  Ho-GoNZALEZ.  Mr.  Chairman,  with  regards  to  coordination, 
we  do  have  a  memorandum  of  understanding  with  both  the  INS 
and  the  Department  of  Labor  and  they  both,  will  refer  cases  to  us 
just  as  we  refer  cases  to  them  to  the  extent,  for  instance,  with  re- 
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gard  to  the  Department  of  Labor,  that  it  involves  terms  and  condi- 
tions of  employment. 

With  regard  to  public  education,  we  also  coordinate  with  the  INS 
and  the  Department  of  Labor  in  trying  to  get  the  antidiscrimina- 
tion message  out  there. 

I  agree  with  John  with  regard  to  the  amount  of  discrimination 
that  is  going  on  out  there.  All  we  have,  to  date,  that  has  been  pret- 
ty comprehensive  is  the  GAO  study  of  1990. 

Mr.  Chairman,  from  our  experience  we  would  state  that  what  we 
have  seen  from  the  citizenship  status  discrimination  and  document 
abuse  cases  coming  in,  I  would  say  that  for  the  most  part,  the  over- 
whelming majority  of  those  cases  are  the  result  of  confusion  and 
a  misunderstanding  of  what  it  is  that  the  sanctions'  provisions  re- 
quires of  employers,  with  some  fear  of  sanctions. 

Mr.  Mazzou.  Ms.  Sale,  you  mentioned  that  the  INS  went 
through  the  first  phase  of  information  and  education,  and  then  to 
verification,  and  then  to  enforcement,  not  just  the  civil  penalties 
but  enforcement  on  the  criminal  side.  Is  there  any  thought  of  going 
back  for  additional  education?  You  said  that  that  was  not  aban- 
doned entirely.  May  I  ask  what  resources  you  are  using  in  that  di- 
rection and  to  what  extent  that  could  be  beefed  up  as  part  of  this 
level  to  make  the  sanctions  work? 

Ms.  Sale.  Clearly,  Mr.  Chairman,  we  can  always  do  more.  I 
think  no  amovmt  of  money  we  could  ever  spend  on  public  an- 
nouncements could  do  what  the  Zoe  Baird  nomination  did  for  us  in 
the  way  of  public  education  this  year. 

There  is  no  way  of  measuring  it.  But  if  the  level  of  inquiries  of 
the  "what  do  I  do"  and  "how  do  I  do  it"  nature  that  we  received 
this  spring  is  an  indicator,  which  probably  got  far  more  public  edu- 
cation done  this  year  than  they  did  when  we  spent  the  $10  million 
Congress  so  graciously  afforded  for  that  purpose  back  in  the  mid- 
1980's. 

We  have,  in  fact,  up  until  this  last  year,  maintained  a  level  of 
effort  in  collaboration  with  the  Office  of  Special  Counsel,  funding 
for  public  education  activities  through  their  trade  fairs,  doing  pub- 
lic annoimcements,  all  those  things. 

I  think  we  reach  300,000  entities  on  this  year's  budget.  This 
budget,  which  was  established  a  year  ago,  reduces  those  amounts 
to  60,000  or  70,000  contacts  made  by  us  this  year.  It  is  a  third  of 
what  we  have  done  in  the  past  and  far  less  than  what  was  done 
in  1988  and  1989  in  the  halcyon  days  of  education. 

Mr.  Mazzoli.  My  time  has  expired.  I  hope  based  on  our  conversa- 
tions that  that  and  other  things  will  be  looked  at. 

The  gentleman  from  Florida. 

Mr.  McCoLLUM.  Ms.  Sale,  in  talking  about  secure  identification 
cards,  if  you  have  a  number  of  ID  documents  from  29  to  the  169 
in  your  testimony,  can  we  narrow  them  even  further  if  we  have  an 
ID  card  that  is  foolproof  or  will  we  still  be  30  or  some  variable 
number? 

Ms.  Sale.  Our  goal  is  to  narrow  it  down  to  two  or  three  from  an 
immigration  standpoint.  We  would  propose  that  for  U.S.  citizens 
that  we  look  at  a  passport.  That  is  something  that  12-year-old 
newspaper  boys  don't  now  acquire. 
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There  is  a  big  public  policy  issue  inherent  in  that,  but  the  pass- 
port is  a  generic  personal  identification  document.  It  is  available  to 
you  as  citizens.  It  is  something  that  has  a  picture  on  it,  has  some 
level  of  security  attendant  to  it  and  that  is  reissued  and  that  has 
a  fee.  So  it  did  meet  a  lot  of  the  criteria. 

The  one  criteria  it  doesn't  meet  is  the  test  of  public  acceptance 
in  the  United  States  today  given  the  fact  that  a  large,  large  num- 
ber of  U.S.  citizens  don't  necessarily  ever  acquire  a  passport,  much 
less  want  one  in  order  to  have  their  first  job  at  Peoples  Drug  Store 
tending  the  drug  store  counter  or  whatever.  Then  that  is  an  issue. 

Mr.  McCoLLUM.  How  foolproof  can  that  be  made?  I  have  one  and 
I  know  it  has  little  codes  and  stuff  punched  in  it,  but  can't  that  be 
reproduced  pretty  easily?  Can  it  be  copied? 

Ms.  Sale.  The  INS  probably  as  much  as  any  other  service  in  the 
Federal  work  force,  at  least,  is  vitally  concerned  with  personal 
identification.  It  is  inherent  to  everything  that  we  do.  We  have 
spent  many,  many,  many,  many,  many  dollars  looking  for  the  tam- 
per-proof green  card.  We  produce  a  highly  sophisticated  version  of 
that  card  today.  We  are  also  seeing  equally  as  sophisticated  fraudu- 
lent copies  of  that  card. 

It  is  far  more  expensive  to  obtain  that  than  it  is  to  obtain  a  So- 
cial Security  card  or  to  obtain  an  old  version  of  the  green  card  or 
some  of  the  other  documents  that  we  have  on  the  list  for  demise, 
from  our  perspective. 

So  what  we  have  done  is  try  to  identify  those  places  where  our 
risk  is  highest  from  a  fraud  perspective,  acknowledging  that  I  don't 
know  if  there  is  such  a  thing,  an  ultimate  thing  as  a  completely 
fraud-proof  document.  If  somebody  with  a  lot  of  money  and  a  lot 
of  the  wan  ting-to  wants  something  enough,  they  can  usually  get  it. 

Mr.  McCoLLUM.  Let's  take  that  as  a  given;  is  it  more  difficult  to 
reproduce  a  fraudulent  passport  than  it  is  to  produce  the  green 
card  that  you  have  now  perfected? 

Ms.  Sale.  Yes,  I  think  that  is  true. 

Mr.  McCoLLUM.  It  is  more  expensive,  so  as  a  consequence  there 
likely  will  be  fewer  out  there. 

Ms.  Sale.  We  see  an  exponential  growth  in  fraudulent  docu- 
ments in  general,  both  identification  and  travel  documents  and 
clearly  the  documents — and  we  are  looking  at  them  at  ports  of 
entry  obviously  where  people  are  using  them  to  gain  access  to  the 
United  States,  as  well  as  through  the  employer  sanction  program 
where  people  are  using  them  for  other  purposes. 

Mr.  McCoLLUM.  Can  an  employer  figure  out  your  technique?  You 
catch  them  when  they  come  in  if  they  have  fraudulent  documents. 
Your  people  know  what  to  look  for. 

Ms.  Sale.  We  hope  we  are  catching  most  of  them. 

Mr.  McCOLLUM.  But  this  is  not  something  you  could  show  em- 
ployers? 

Ms.  Sale.  No,  sir,  it  is  not.  It  is  very  difficult  and  it  takes  per- 
sonal job  experience  to  get  to  the  point  where  our  inspectors  are 
where  they  can  just  touch  a  piece  of  paper  and  know  it  is  good. 

Mr.  McCoLLUM.  Mr.  Enoff,  what  is  your  figure,  $1.5  billion? 

Mr.  Enoff.  It  is  $2.5  billion. 

Mr.  McCoLLUM.  What  is  that  based  on?  How  do  you  compute 
that? 
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Mr.  Enoff.  It  costs  us  about  $8.84  to  issue  a  card  today.  About 
250  million  people  have  cards,  and  we  added  the  cost  for  a  mag- 
netic stripe.  I  should  point  out,  it  is  not  Mr.  Beilenson's  bill.  I  have 
not  read  his  bill.  It  is  just  a  simple  reissue  of  cards  to  everyone. 

Mr.  McCoLLUM.  Today,  a  lot  of  your  cards  are  issued  to  children. 
Everyone  is  required  to  have  them  at  2  years  old. 

Mr.  Enoff.  One-year-old. 

Mr.  McCoLLUM.  One-year-old.  If  you  put  a  picture  on  them  it 
will  not  do  a  lot  of  good  at  that  age. 

Mr.  Enoff.  That  is  my  point.  You  are  making  my  point.  I  agree 
with  you  wholeheartedly,  and  I  would  say  that  that  is  the  reason 
that  I  hope  people  would  not  continue  to  say,  well,  the  Social  Secu- 
rity document  is  the  identity  document  that  will  do  it.  It  is  not  an 
identity  card. 

Mr.  McCoLLUM.  It  has  been  suggested  by  some  people  who  will 
testify  later  that  most  immigrants  to  this  country  will  get  Social 
Security  cards  for  the  first  time  as  an  adult.  Most  of  our  problems 
are  adult  problems. 

Therefore,  maybe  you  won't  have  to  issue  new  cards  to  everybody 
to  make  this  work. 

But  then  you  have  the  problem  of  discrimination. 

Mr.  Enoff.  I  would  say  so.  It  sounds  like  it  to  me.  I  wasn't  going 
to  say  it,  but  you  are  right. 

Mr.  McCoLLUM.  I  am  trying  to  analyze  it. 

Mr.  Enoff.  I  would  say  yes.  We  are  doing  some  things,  and  Com- 
missioner Sale  talked  about  collaboration.  We  are  doing  a  pilot  in 
New  York  City  right  now  where  we  are  out-stationing  our  employ- 
ees in  the  INS  office.  We  issue  the  card  after  they  have  gotten  their 
proofs  stamped  by  INS,  who  are  experts  at  recognizing  fraudulent 
proofs  as  you  just  stated. 

At  that  point,  we  issue  Social  Security  cards,  so  there  is  a  col- 
laboration. 

Mr.  McCoLLUM.  What  would  be  the  problem  with  issuing  the  So- 
cial Security  number  in  some  paper  form  as  you  are  doing  now 
whenever  somebody  appHes,  the  1-year-old  or  whatever,  so  you 
have  a  record  of  this,  but  coming  back  and  reissuing  these  cards 
when  a  person  reaches  a  certain  age  so  you  don't  have  to  go 
through  that  expense  twice;  but  changing  the  manner  in  which  you 
do  it.  Do  you  know  what  I  am  saying?  Can  you  do  it  at  16  or  18 
years  old? 

Mr.  Enoff.  I  don't  want  to  sound  like  I  don't  like  the  idea,  but 
I  guess  my  question  is  why  are  you  doing  this.  Does  everybody 
need  a  picture  card?  The  200-some  million  people,  when  they  be- 
come adults,  do  they  need  a  picture  card  for  identity? 

Mr.  McCoLLUM.  They  are  going  to  need  a  picture  card,  I  think 
if  we  are  going  to  do  what  Ms.  Sales  wants  to  do,  and  I  think  we 
are  going  to  need  to  do  it,  either  with  a  passport  or  some  kind  of 
a  card  or  maybe  a  computer  card  with  a  fingerprint.  But  we  will 
have  to  have  something  better  than  we  have  today,  something 
more  than  just  a  card. 

Mr.  Enoff.  They  have  a  driver's  license. 

Mr.  McCoLLUM.  Not  everybody  has  a  driver's  license. 

Mr.  Enoff.  In  over  30  States  they  have  a  picture  on  the  driver's 
license  and  every  State,  State  that  I  am  aware  of  will  issue  an 
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identity  card  in  lieu  of  a  drivers  license  for  people  who  want  an 
identity  card  and  don't  drive. 

Mr.  Mazzoli.  The  gentlemen  from  California,  Mr.  Becerra. 

Mr.  Becerra.  Mr.  Enoff,  let  me  continue  the  line  of  questioning 
regarding  the  fraud-proof  card.  What  would  your  estimates  be  of 
the  costs  of  this  Social  Security  card  being  fraud-proof  also  with 
fingerprint  and  photo  ID? 

Mr.  Enoff.  It  would  be  over  $2.5  billion.  If  you  use  a  photo  on 
the  card,  you  will  have  to  reissue  every  so  often.  Or  if  you  wait 
until  you  are  18,  by  the  time  you  get  to  50,  some  of  us  look  a  little 
different.  You  might  have  to  carry  your  high  school  yearbook 
around. 

If  the  Congress  of  the  United  States  wants  us  to  get  into  that 
business,  we  will  do  it  very  well,  but  we  will  need  employees  and 
money.  We  don't  have  enough  now  to  do  what  we  are  doing. 

Mr.  Becerra.  Did  the  Administration  ever  consider  photo  or  fin- 
gerprint ID? 

Mr.  Enoff,  The  current  Administration  has  not  considered  the 
photo  issue. 

Previously,  I  was  involved  in  a  group  in  1982  or  1984  when  we 
were  into  immigration  reform  and  we  had  folks  from  Justice  and 
from  some  of  the  interested  organizations  who  were  talking  about 
ideas.  Ideas  were  considered.  I  don't  ever  think  there  was  ever  a 
serious  proposal  to  issue  a  picture  Social  Security  card. 

Mr.  Becerra.  But  you  have  no  estimates  whatsoever? 

Mr.  Enoff.  I  could  come  up  with  something  if  you  want. 

Mr.  Becerra,  Would  you  please  do  so  and  provide  the  analysis 
you  used  to  come  up  witn  the  estimates? 

Mr.  Enoff.  Certainlv. 

[The  information  follows:] 

The  cost  of  reissuing  Social  Security  number  (SSN)  cards  to 
all  250  million  cardholders  under  the  Social  Security 
Administration's  (SSA)  current  procedures  is  estimated  to  be 
$2.2  billion  and  42,000  workyears. 

In  addition  to  the  base  cost  of  $2.2  billion  required  under 
SSA's  normal  enumeration  procedures,  the  cost  of  providing  all 
cardholders  with  a  secure  SSN  card  containing  a  photograph,  a  bar 
code,  or  a  fingerprint  is  estimated  at  $222.5  million 
(approximately  $.89  additional  per  secure  card).   Therefore  the 
total  cost  for  reissuing  a  secure  card  to  250  million  cardholders 
could  be  about  $2.4  billion  and  42,000  workyears. 

Currently  it  costs  $8,84  to  issue  an  SSN  card.   It  is 
estimated  to  cost  an  additional  $6,29  per  replacement  SSN  card  to 
administer  a  user  fee,  for  a  total  cost  of  $15,13  per  replacement 
card.   Therefore  SSA  would  need  to  charge  approximately  $15  per 
card  to  recover  the  cost  of  providing  a  replacement  SSN  card. 
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Mr.  Becerra.  How  about  the  idea  of  perhaps  imposing  a  fee  on 
those  who  would  need  the  card?  Do  you  have  any  idea  how  much 
that  would  cost?  We  are  talking  about  a  fee  on  the  recipient  of  the 
card. 

Mr.  Enoff,  As  I  say,  we  have  considered  it.  Last  year,  we  issued, 
off  the  top  of  my  head — and  if  you  need  exact  numbers,  I  can  get 
them — about  15  million  cards.  A  little  over  half  were  replacement 
cards  for  people  who  either  got  married  and  changed  their  name, 
lost  their  card,  or  had  some  other  instance  why  they  needed  a  new 
card.  We  gave  them  new  cards  with  the  same  number. 

We  have  shied  away  from  a  charge  on  that,  because,  as  I  say, 
it  costs  us  less  than  $10  now  and  we  have  assumed  that  setting 
up  a  collection  process  would  cost  as  much  as  the  card. 

We  don't  want  to  discourage  folks  from  having  the  correct  num- 
ber or  the  correct  card.  If  a  person  gets  married  and  changes  their 
name,  we  would  like  them  to  tell  us  so  that  we  can  keep  correct 
records. 

Mr.  Becerra.  Eight  to  $10. 

Mr.  Enoff.  It  is  $8,  and  if  you  add  a  picture,  you  would  have 
to  add  costs  for  it. 

Mr.  Becerra.  If  we  issue  it  to  each  and  every  person  in  the  Unit- 
ed States  that  means  a  $25  fee  on  each  and  every  person  in  the 
United  States. 

Mr.  Enoff.  255  million  cards  are  out  there. 

Mr.  Becerra.  And  every'  time  you  have  to  reissue  again  the  fee 
would  be  reimposed? 

Mr.  Enoff.  I  assume  so. 

Mr.  Becerra.  Mr.  Ho-Gonzalez,  a  question  for  you.  We  docu- 
mented illegal  employer  actions;  correct? 

Mr.  Ho-Gonzalez.  That  is  correct. 

Mr.  Becerra.  Should  the  Federal  Government  ever  engage  in 
policymaking  that  leads  to  discrimination? 

Mr.  Ho-Gonzalez.  Mr.  Becerra,  I  am  not  in  a  position  to  answer 
that.  I  can  respond  to  what  our  office's  mission  is  and  what  we 
have  found  as  a  result  of  our  experience  in  carrying  out  our  duties. 

Mr.  Becerra.  Let  me  turn  to  Ms.  Sale  and  ask  her  the  question. 
Ms.  Sale,  given  that  there  has  been  discrimination  documented  be- 
cause of  employer  sanctions,  do  you  engage  in  policymaking  which 
in  a  sense  promotes  discrimination? 

Ms.  Sale.  I  don't  think  the  Federal  Government  should  nor  do 
I  believe  it  intends  to  engage  in  policymaking  that  results  in  dis- 
crimination. I  think  the  Federal  Grovernment  intended  to  engage  in 
policymaking  that  would  require  all  employers  to  equally  ask  for 
identification  and  it  to  be  filed  on  every  person  they  employed. 

It  is  unfortunate  that  human  nature  and  the  status  of  our  society 
is  such  that  some  people  will  abuse  any  system  to  engage  in  dis- 
crimination and  others  will  inadvertently  engage  in  discrimination. 

We  have  many  employment  practices  that  inadvertently  enable 
people  to  engage  in  discrimination.  Sanctions  by  themselves  are  not 
at  fault. 

Mr.  Becerra.  Given  that  we  find  there  is  proof  now  that  there 
is  discrimination,  I  am  assuming  you  are  saying  we  should  con- 
tinue to  engage  in  that  policy  which  permits  discrimination.  If  so, 
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what  threshold  level  of  discrimination  do  you  think  would  be  toler- 
able? 

Ms.  Sale.  I  think  we  have  an  obligation  to  continue  to  educate 
people  on  how  the  law  should  properly  be  used,  to  engage  in  an  en- 
forcement activity,  to  pimish  people  who  misuse  it.  Mr.  Ho-Gron- 
zalez  is  engaged  in  doing  that  on  a  regular  basis. 

We  support  those  activities  wholeheartedly.  I  don't  believe  we 
ought  to  measure  an  inadvertent  reaction  as  the  basis  for  these 
kinds  of  discussions. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  That  is,  of 
course,  the  point  of  our  hearing.  That  is  where  we  can  come  in,  be- 
cause if  there  is  either  witting  or  unwitting  discrimination  against 
American  citizens  or  resident  aliens  or  people  who  should  have  an 
opportunity  to  work,  then  we  want  to  ferret  that  out. 

I  want  to  ask  Mr.  Fraser  about  this  and  I  will  in  a  moment.  I 
want  to  be  sure  we  give  every  tool  to  your  office  and  to  your  office 
and  to  your  office,  any  tool  needed  to  make  sure  that  tnis  law,  if 
the  Congress  decides  to  retain  employer  sanctions  that  we  will 
avoid,  in  any  way  we  can  measurably  do,  the  discimination  that 
may  come. 

Ms.  Sale.  I  think  it  is  important  to  note  that  employer  sanctions 
law  also  provides  protections  that  did  not  exist  in  the  law  until  it 
was  passed.  When  we  talk  about  repealing  sanctions,  we  need  to 
also  speak  to  the  effect  that  would  have  on  repealing  those  sanc- 
tions in  the  law  that  preclude  discrimination  and  that  provide  for 
us  to  enforce  activities  that  would  complement  that  discrimination. 

Whether  or  not  we  have  done  that  as  vigorously  and  as  well  as 
the  good  Lord  would  want  us  to  do  is  another  discussion,  but  I 
think  the  sanctions  play  a  positive  role  as  well. 

Mr.  Mazzoll  The  gentleman  from  California. 

Mr.  Gallegly.  Thank  you  very  much,  Mr.  Chairman.  I  would 
just  like  to  ask  Mr.  Fraser  a  couple  of  questions. 

Mr.  Fraser,  in  your  presentation  you  referred  to  the  numbers,  as 
best  you  can  assess  the  trends  in  the  flow  of  the  illegal  immigra- 
tion into  the  United  States,  and  you  mentioned  when  IRCA  went 
into  effect  and,  correct  me  if  I  am  wrong,  that  the  trend  has  not 
changed  significantly  post-IRCA  as  it  relates  to  the  total  number 
of  those  that,  as  best  we  can  track  them,  are  illegally  immigrating 
into  the  United  States;  is  that  correct? 

Mr.  Fraser.  Yes.  Mav  I  expand  on  that  a  little  bit?  First  of  all, 
1986  in  terms  of  apprehension  numbers,  was  extraordinarily  high 
from  the  trend  in  the  years  before  that  time.  In  the  3  years  after 
1986  the  numbers  were  down  quite  substantially,  and  they  aver- 
aged somewhere  between  7  and  15  percent  less  over  that  period  of 
time. 

The  research  has  indicated  that  at  least  a  large  part  of  that  phe- 
nomena was  the  result  of  3  million  people  being  legalized  and  no 
longer  illegally  going  back  and  forth  across  the  border. 

Mr.  Gallegly.  Through  the  amnesty  process? 

Mr.  Fraser.  Yes. 

Mr.  Gallegly.  I  have  made  it  a  practice  the  last  3  or  4  years 
to  go  down  to  the  international  border  in  San  Diego  at  least  a  cou- 
ple of  times  a  year  and  meet  with  the  U.S.  Border  Patrol  there  and 
get  out  with  them  and  get  a  feel  for  what  they  are  dealing  with. 
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I  think  you  are  very  familiar  with  what  is  taking  place  in  that 
region  of  the  country.  Do  you  see  maybe  a  greater  effort  shift  to 
California  now  than  we  saw  10  years  ago? 

The  Border  Patrol  people  there  have  shown  me  time  and  time 
again  that  we  now  have  in  excess  of  4,000  people  illegally  crossing 
that  border  each  and  every  day.  No  one  is  challenging  that  number. 
That  is  a  number  that  has  been  pretty  well  accepted.  That  is  well 
over  1  million  every  year  in  that  8-  or  9-mile  stretch  from  Otay  La 
Mesa  to  the  Pacific  Ocean.  They  also  have  interdicted  or  caught  in 
excess  of  550,000  last  year. 

In  Los  Angeles  County  alone  last  year  over  two-thirds  of  all  of 
the  births  in  the  county  hospitals  were  to  a  mother  who  did  not 
have  a  legal  right  to  be  in  this  country.  Based  on  that,  I  would  say 
that  there  is  still  a  major  problem  as  it  relates  to  the  taxpayers  of 
California.  Each  and  every  one  of  these  newborns  are  now  eligible 
for  AFDC  at  $642  until  age  18,  and  that  money  is  paid  directly  to 
the  person  who  is  illegally  in  this  coimtry. 

Is  this  unusual?  I  heard  Mr.  Becerra  mention  that  onlv  1  percent 
of  the  total  population,  plus  or  minus,  are  here  illegally.  Yet  Ms. 
Reno,  our  Attorney  General  has  told  me  on  two  separate  occasions, 
including  today,  that  26  percent  of  the  entire  Federal  prison  popu- 
lation are  aliens.  Can  you  respond  to  that,  Mr.  Fraser? 

Mr.  Fraser.  I  don't  know  anything  about  the  prison  population, 
unfortunately.  I  can't  dispute  and  I  would  defer  to  Ms.  Sale  to  talk 
about  the  numbers  in  that  part  of  southern  California.  Certainly, 
we  find  that  many  new  immigrants,  whether  legal  or  otherwise, 
concentrate  in  small  businesses,  low  paying  businesses,  family 
businesses,  through  well-established  networks.  That  work  force 
concentration  certainly  poses  challenges  for  labor  law  enforcement 
in  the  country,  and  poses  some  challenges  in  looking  at  the  work 
force  mobility  affecting  these  workers.  With  respect  to  the  social 
service  implications  of  this  I  cannot  speak. 

Mr.  Gallegly.  Maybe  this  gets  into  a  State  situation  more  so 
than  the  Federal,  but  are  you  aware  that  there  are  welfare  checks, 
AFDC  checks  that  are  paid  directly,  made  out  and  addressed  to  a 
person  who  has  no  legal  right  in  this  country? 

Ms.  Sale.  Yes,  sir,  I  am. 

Mr.  Mazzoli.  Thank  you  very  much.  A  vote  has  been  ordered,  so 
we  have  to  go  to  the  floor. 

While  the  gentleman  from  California  has  a  little  time,  Mr  Fra- 
ser, you  mentioned  in  your  statement  that  the  employers  perceive 
little  risk  in  violating  this  law.  Doesn't  that  suggest  that  either  the 
Labor  Department  or  the  Immigration  Service  or  the  Department 
of  Justice  or  the  State  levels,  whatever  cooperative  efforts  you  may 
have  with  them,  are  not  doing  what  they  should  do  or  could  do? 
Why  would  an  employer  perceive  little  risk? 

Mr.  Fraser.  Mr.  Chairman,  there  are  clear  economic  incentives 
for  the  violation  of  a  whole  host  of  laws  that  apply  to  relationships 
between  employees  and  employers  whether  they  are  immigration 
laws  or  labor  standards  laws  or  tax  laws. 

I  just  mentioned  to  the  Congressman  from  California  that  new 
immigrants — and  this  applies  to  both  legal  and  illegal  immi- 
grants— tend  to  concentrate  in  certain  sectors  and  certain  areas 
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with  family,  et  cetera.  Therefore,  incentives  are  there  that  are 
much  more  powerful. 

Mr.  Mazzoli.  Doesn't  that  suggest  to  all  of  us  that  we  need  to 
enforce  those  laws  more  vigorously?  We  need  to  get  additional  re- 
sources, human  resources,  financial  resources  in  order  to  make 
sure.  I  was  interested  by  reports  that  the  Immigration  Service,  and 
maybe  in  your  shop  too,  Mr.  Ho-Gonzalez,  is  moving  into  criminal 
prosecution  in  those  situations  where  there  is  egregious  violation 
of  labor  laws  as  well  as  human  rights. 

The  New  York  Times  is  doing  a  whole  series  of  stories,  and  I 
think  our  former  colleague  Elizabeth  Holtzman  is  siiggesting  that 
$57  billion  ic  under  the  table  just  in  New  York,  $1  trillion  is  under 
the  table  in  the  national  economy. 

Obviously,  States  that  are  strangled  for  money  now,  and  there  is 
an  opportunity  to  get  that  underground  economy  up  where  it 
should  be,  but  only  if  there  is  really  good  law  enforcement. 

I  would  love  for  you  all  to  send  us  any  information  or  suggestions 
that  you  have  that  would  enable  you  to  play  your  role  oetter.  I 
have  always  asked  the  witnesses  at  the  table  to  please  tell  us  what 
they  need.  I  know  vou  have  had  to  clear  it  with  0MB.  Maybe  Leon 
might  be  a  little  oit  more  sympathetic  than  some  of  his  prede- 
cessors might  have  been. 

Give  us  exactly  what  you  need,  people  and  financial  resources. 
We  want  you  to  do  the  best  job  possible.  We  do  not  want  any  dis- 
crimination. 

Having  said  that,  thank  you  all  very  much.  We  will  take  a  break 
for  the  vote. 

Mr.  Becerra.  Mr.  Chairman,  before  we  do  break,  I  would  just 
like  for  the  record  to  clarify  something.  I  am  not  certain  about  the 
figure  that  Mr.  Gallegly  mentioned,  $642  per  month  for  AFDC  for 
a  child  who  is  undocumented. 

I  served  on  the  State  legislature  last  year  and  the  Human  Serv- 
ices Committee,  which  dealt  with  the  whole  issue  of  welfare;  as  I 
recall,  $642  sounds  like  the  amount  of  money  that  a  family  of  three 
would  receive  for  AFDC.  I  am  not  sure  what  the  figure  is. 

Mr.  Gallegly.  As  I  understand  it,  for  the  record,  it  is  my  under- 
standing that  that  is  the  amount  paid,  the  average  amount  paid, 
to  the  undocumented  recipient  in  the  State  of  California.  Whether 
they  have  one,  two  or  three  children,  it  averages  out  to  $642. 

[Brief  recess.] 

[Additional  information  follows:] 
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OVERSIGHT  HEARING  ON  EMPLOYER  SANCTIONS 
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During  the  hearing,  there  was  some  disagreement  over  the 
amount  of  AFDC  paid  to  illegal  aliens  who  are  the  parents  of 
children  born  in  the  United  States  and  thus  automatically  U.S. 
citizens  entitled  to  federal  and  state  assistance. 

According  to  the  California  Department  of  Social  Services, 
there  were  in  October  1991,  the  most  recent  information 
available,  97,175  "assistance  units"  in  which  the  mother  is  not 
eligible  for  assistance,  meaning  she  is  here  illegally. 

The  average  number  of  children  per  assistance  unit  is  2.3, 
meaning  there  were  around  224,000  citizen  children  of  illegal 
alien  parents  receiving  AFDC.   The  maximum  grant  for  a  family  of 
three  is  $624  a  month,  although  the  grant  is  supposed  to  be  $504 
if  the  parent  is  undocumented. 

Assuming  payment  of  $504  to  each  of  the  97,175  assistance 
units,  the  state  pays  $49  million  each  month  to  citizen  children 
-  $588  million  a  year! 
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Mr.  Mazzoli.  The  committee  will  come  to  order. 

I  have  to  apologize  for  our  running  as  late  as  we  are.  It  is  more 
or  less  inevitable  around  here,  as  some  of  you  know.  I  would  like 
to  invite  forward  Dr.  Michael  Teitelbaum,  program  officer  of  the  Al- 
fred P.  Sloan  Foundation;  Mr.  Demetrios  Papademetriou,  senior  as- 
sociate, Carnegie  Endowment  for  International  Peace;  Mark  Miller, 
professor  of  political  science.  University  of  Delaware;  and  Austin 
Fragomen,  Fragomen,  Del  Rey,  Bemsen,  on  behalf  of  the  American 
Council  on  International  Personnel. 

Grentlemen,  we  welcome  you.  We  will  accept  and  have  in  the 
record  your  extended  statement.  Dr.  Teitelbaum,  we  will  start  with 
you. 

STATEMENT  OF  MICHAEL  TEITELBAUM,  PROGRAM  OFFICER, 
ALFRED  P.  SLOAN  FOUNDATION 

Mr.  Teitelbaum.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to 
be  here  again  before  this  subcommittee.  I  am  aware  of  the  time, 
so  I  am  going  to  not  give  even  the  brief  presentation  I  was  plan- 
ning to  give,  my  written  testimony,  but  simply  hit  quickly  on  five 
main  points. 

The  first  is  that,  in  my  view,  employer  sanctions  are  essential 
components  of  labor  law  in  any  industrialized  country.  Because 
given  the  real  world  we  see  and  we  see  in  prospect,  no  country  of 
this  type,  no  industrialized  country  that  has  any  sense  of  value  for 
its  political  or  economic  or  social  system,  can  allow  its  employers 
to  knowingly  hire  persons  who  have  illegally  entered  or  stayed  in 
the  country  in  violations  of  its  laws. 

The  only  exception  would  be  countries  that  are  surrounded  by 
water,  or  otherwise  believe  they  can  control  border  crossings  effec- 
tively. There  are  a  couple  of  cases  of  that,  although  they  continue 
to  wonder  if  they  can  maintain  this  system. 

The  disparities  of  wages  and  of  employment  prospects  in  the 
world  are  very  large,  and  they  are  growing.  They  are  not  declining. 
If  we  take  even  a  relatively  prosperous  developing  country  such  as 
Mexico,  prevailing  wages  for  the  same  jobs  are  80  to  90  percent 
lower  than  for  the  same  jobs  in  the  United  States,  and  if  we  look 
at  China  or  Bangladesh  we  are  up  in  the  range  of  90  to  95,  perhaps 
98  percent  difference. 

Then  we  have  the  reality  that  technology  has  made  it  easier  to 
move,  and  more  and  more  people  are  aware  of  the  alternatives  of 
moving  internationally  because  of  mass  communications. 

I  would  put  the  matter  very  simply  and  starkly:  If  I  were  a  na- 
tional of  such  a  poor  and  unstable,  or  sometimes  unstable  country, 
I  would  do  what  people  are  doing.  That  is,  I  would  actively  seek 
to  migrate  to  a  rich  country  in  Europe  or  North  America,  but  only 
if  I  could  expect  to  find  a  job. 

I  understand  why  Chinese  migrants  are  willing  to  pay  $30,000- 
plus  to  be  smuggled  to  the  United  States,  although  I  wonder  if  they 
fiilly  appreciate  that  they  may  be  held  in  bondage  to  pay  off  that 
debt. 

The  second  point:  There  are  no  real  alternatives  to  employer 
sanctions.  There  are  certainly  other  things  that  need  to  be  done, 
but  there  are  no  other  alternatives  to  employer  sanctions.  I  have 
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heard  and  read  many  presentations  from  advocacy  groups  that  op- 
pose employer  sanctions.  You  heard  some  of  this  already  today. 

Normally,  proponents  say  they  are  in  favor  of  controlling  illegal 
immigration,  but  by  instruments  other  than  employer  sanctions. 

The  alternatives  they  mention  typically  include  enhanced  en- 
forcement of  labor  laws,  increased  foreign  assistance — we  did  not 
hear  much  about  that  this  morning;  I  was  surprised,  since  that  is 
often  in  the  recommendations — ^increased  foreign  assistance  to 
boost  economic  growth  in  the  sending  countries,  and  sometimes  to 
boost  border  enforcement.  The  unfortunate  thing  is  that  none  of 
these  alternatives  have  much  promise  of  being  very  effective,  at 
least  for  the  lifetimes  of  everyone  in  this  room. 

We  have  already  heard  this:  You  need  to  have  complaints  to  en- 
force labor  laws.  People  who  are  unlawfully  present  are  the  least 
likely  people  to  complain.  We  have  also  heard  that  most  undocu- 
mented migrant  workers  in  the  United  States  do  not  appear  to  be 
paid  below  legal  minimums.  Therefore  they  are  not  grossly  ex- 
ploited, and  there  is  not  a  wage  and  hour  enforcement  that  would 
have  much  to  do  with  that  kind  of  situation. 

Myself,  I  favor  increased  foreign  assistance.  If  you  look  at  the  Re- 
port of  the  Commission  on  International  Migration  and  Cooperative 
Economic  Development  on  this  very  subject,  you  will  see  that  the 
effects  over  a  20-  to  30-year  period  of  increasing  economic  growth 
in  sending  countries  are  not  likely  to  reduce  conditions  favoring  out 
migration  and,  if  anything,  would  increase  them. 

Finally,  while  some  opponents  of  employer  sanctions  have  occa- 
sionally endorsed  the  idea  of  increased  border  enforcement  efforts 
in  principle,  when  these  proposals  become  concrete  they  often  find 
themselves  in  opposition  to  them. 

My  third  point  has  to  do  with  a  subject  that  got  a  great  deal  of 
attention  this  morning,  allegations  of  discriminatory  effects  of  em- 
ployer sanctions.  My  feeling  is  that  evidence  of  what  we  actually 
know  is  remarkably  weak  on  this. 

You  have  heard  the  most  widely  cited  evidence  of  this  to  be  the 
1990  study  by  the  General  Accounting  Office.  This  is  an  embarrass- 
ing example  of  a  deeply  flawed  analysis.  It  is  so  defective  that  it 
permits  no  conclusion  whatever  as  to  whether  employer  sanctions 
have  the  effect  of  increasing,  decreasing  or  not  affecting  the  level 
of  employment  discrimination  that  prevailed  before  1987. 

That  is  not  my  judgment  alone.  That  is  the  judgment  of  the  high- 
est ranking  evaluation  official  in  that  same  agency,  the  GAO. 

I  have  attached  to  my  testimony  the  memorandum  to  the  Comp- 
troller General  from  Dr.  Eleanor  Chelimsky,  dated  March  12,  1990, 
in  which  she  reports  she  could  find  no  real  evidence  present  in  the 
GAO  report  that  supports  an  increase  in  discrimination  since 
IRCA. 

I  won't  read  the  summary  of  her  comments.  It  is  a  devastating 
indictment  of  that  report.  Yet  in  spite  of  such  strong  internal 
warnings,  the  GAO  saw  fit  to  find  not  only  increased  discrimina- 
tion, but  to  attribute  causation  to  employer  sanctions. 

They  did  add  some  carefully  crafted  hedging  language  surround- 
ing this  finding.  For  example,  the  phrase  I  remember  was  "more 
likely  than  not  to  have  been  caused  by" — that  kind  of  hedging  lan- 
guage. But  the  fatal  flaws  of  the  GAO  analysis  remained.  Indeed 
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the  study  design  was  such  that  nobody  could  rescue  it.  Once  there 
had  been  no  baseUne  data  collected  before  sanctions  were  put  into 
effect,  there  was  really  no  way  to  know  if  discrimination  had  gone 
up  or  down.  The  bottom  Hne  for  me  is  pretty  obvious.  There  is  no 
credible  evidence  available  as  to  whether  the  sanctions  increased  or 
decreased  the  prevailing  levels  of  employment  discrimination, 
which  may  have  been  very  substantial. 

The  GAO  report,  as  drafted,  continue  to  be  misinterpreted.  It 
does  not  support  some  of  the  assertions  we  heard  in  the  earlier 
panels. 

My  fourth  point:  Current  sanctions  are  very  weak,  but  they  may 
have  had  some  impact.  I  won't  say  much  about  this  because  in  fact 
it  is  very  weak.  We  don't  have  much  knowledge  about  it. 

The  apprehension  numbers  you  have  heard  already  have  been 
rising  since  1990  or  so.  The  Border  Patrol  officials  in  the  high  vol- 
ume areas,  such  as  San  Diego,  indicate  that  repaired  fences  and 
improved  technology  have  increased  the  efficiency  of  their  appre- 
hensions, and  they  believe  this  contributes  to  these  rising  numbers. 

I  cannot  offer  an  independent  assessment  of  that.  I  think  that 
this  subcommittee  might  want  to  assess  that  for  itself  My  guess, 
and  it  is  only  a  guess,  is  that  border  crossing  attempts  have  indeed 
been  rising,  as  it  has  become  known  that  fraudulent  documents 
have  become  readily  available.  I  will  get  to  that  in  a  moment.  The 
rate  of  illegal  border  crossings  would  still  have  been  much  higher 
by  now  had  the  1986  act  not  been  passed. 

Finally,  the  final  point,  and  you  have  heard  a  great  deal  about 
this,  concerns  the  lack  of  any  fraud-resistant  identification.  This  is 
a  debate  that  illustrates  the  confusion  and  ambivalence  in  Amer- 
ican political  circles  about  fraudulent  documents,  in  general,  as 
well  as  the  strong  ideological  positions  on  both  the  far  right  and 
left  that  in  effect  favor  easy  access  to  fraudulent  documents. 

We  have  heard  about  the  remarkably  large  number  of  documents 
that  can  be  accepted.  Our  chairman  has  counted  them  through  29. 
That  is  only  part  of  the  problem  with  identifiers  for,  frankly,  any 
program,  employer  sanctions  or  otherwise,  that  requires  reasonably 
secure  identification.  Here  I  include  criminal  law  enforcement, 
Medicaid,  health  services,  efforts  to  screen  out  convicted  child  mo- 
lesters from  day  care  employment,  etc.  There  have  been  some  prob- 
lems with  that.  I  include  passport  issuance  and  drivers  license  is- 
suance, and  whatever  health  care  plan  eventually  will  be  proposed 
by  the  Clinton  administration,  this,  too,  will  find  itself  vulnerable 
to  foundering  on  this  very  issue. 

Consider,  if  you  will,  the  simple  question  of  certified  copies  of 
birth  certificates.  It  is  an  astonishing  fact  that  in  many  States 
there  are  literally  hundreds  of  local  offices,  county  clerks,  local  offi- 
cials, even  librarians,  who  are  authorized  to  issue  certified  legal 
documents  of  birth  certificates,  copies  of  birth  certificates. 

Moreover,  there  is  no  standard  format  or  form  for  these  certifi- 
cates. In  Texas,  for  example,  my  understanding  is  that  each  county 
clerk  can  design  his  or  her  own  document  format  and  choose  his 
or  her  own  format  color  scheme.  There  are,  in  that  great  State  of 
Texas,  945  offices  authorized  to  issue  such  certified  copies  of  birth 
certificates.  In  New  Jersey,  there  are  567;  in  Maine  501,  and  so  on. 
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Finally,  in  some  States — Ohio  is  an  example,  and  I  know  there 
are  many  others — ^this  is  not  my  area  of  expertise  but  we  could  do 
a  quick  survey  and  find  out — the  law  requires  that  such  a  certified 
copy  of  birth  certificates  for  any  individual  must  be  issued  to  any- 
one who  requests  it. 

The  skills  of  counterfeiters  here  are  just  not  required.  All  you 
need  is  to  get  the  name  and  birth  date  of  an  appropriate  person; 
a  local  graveyard  or  obituary  page  will  do  nicely.  Send  a  $10  check 
with  a  request  for  a  certified  copy  of  that  person's  birth  certificate, 
and  move  into  that  person's  identify. 

Orange  County,  I  understand,  has  graciously  made  things  even 
easier  for  document  abusers.  In  Orange  County,  public  librarians 
have  been  deputized  to  issue  certified  birth  certificates,  and  public 
librarians  have  been  provided  with  the  technology  of  computers 
and  access  to  the  birth  records  needed  to  do  so. 

As  I  understand  this  system — and  I  would  be  happy  to  be  cor- 
rected bv  anyone  in  the  audience  from  Orange  County — anyone  can 
access  this  data  base,  select  the  desired  birth  record,  pay  a  fee  to 
the  clerk  and  receive  on  the  spot  a  computer-printed  certified  birth 
certificate  in  the  library.  This  certified  copy  gives  no  indication  that 
it  was  printed  in  the  library.  It  is  very  efficient.  It  is  one-stop  shop- 
ping, if  you  will,  for  a  certified  birth  certificate,  but  it  is  utterly 
lacking  in  controls  on  abuse. 

As  a  final  point,  the  system  of  birth  certificate  control  is  so  cha- 
otic that  I  believe  it  would  be  possible  for  anyone  in  this  room  to 
obtain  a  certified  copy  of  the  birth  certificate  of  any  member  of  this 
subcommittee.  It  would  cost  you  $10. 

Therefore,  I  think  we  need  to  take  account  of  Commissioner 
Enoff  s  point  that  getting  any  document  that  is  hard  to  counterfeit 
in  place  would  not  oe  effective  unless  the  source  of  information  was 
put  under  some  reasonable  control. 

Here,  I  have  a  concrete  suggestion  for  the  subcommittee  and 
then  I  will  stop.  The  Department  of  State  has  over  the  past  few 
years  developed  a  professional  fraud  prevention  program.  It  seems 
to  me  to  be  the  most  knowledgeable  Federal  office  to  deal  with  such 
issues.  They  need  this  because  they  receive  thousands  of  applica- 
tions each  year  for  U.S.  passports  based  upon  fraudulent  docu- 
ments. 

My  suggestion  is  that  the  subcommittee  members  and  staff  take 
a  taxi  across  to  the  State  Department,  after  asking  the  director  of 
that  program,  Mr.  Wells,  to  provide  them  with  an  intensive  brief- 
ing at  the  Department  on  these  generic  issues  of  document  fraud 
and  abuse  as  they  see  it,  as  it  comes  into  their  shop  on  a  daily 
basis.  They  would  invite,  I  would  hope,  knowledgeable  officials 
from  other  relevant  agencies  such  as  INS  and  Social  Security,  et 
cetera. 

At  the  very  least,  I  would  suggest,  it  would  be  highly  desirable 
if  all  executive  branch  agencies  could  agree  that  the  bewildering 
array  of  nonstandardized  certified  copies  of  birth  certificates  pro- 
duced by  hundreds — thousands  actually — of  local  officials  can  no 
longer  be  acceptable  as  proof  of  eligibility  for  Federal  programs. 

Let  me  repeat,  no  governmental  program  that  requires  knowl- 
edge of  identity — employers  sanctions  is  only  one.  Social  Security, 
Medicare,  Medicade,  food  stamps,  the  enterprise  zones  that  have 
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been  proposed  by  the  Clinton  administration,  voting,  in-State  col- 
lege tuition,  et  cetera — ^none  of  those  can  be  sustained  if  rampant 
document  fraud  is  allowed  to  continue. 

Whatever  may  prove  to  be  the  virtues  and  disadvantages  of  the 
Clinton  administration's  proposals  on  health  reform,  it  will  not 
work  if  document  fraud  continues  at  the  current  level. 

So,  let  me  just  conclude  with  a  quick  summary.  When  one  has 
a  world  of  enormous  and  increasing  economic  disparity,  widespread 
political  instability,  and  easy  and  rapid  communication  and  trans- 
portation, no  industrialized  country  other  than  those  surrounded  by 
water,  perhaps,  can  sustain  itself  without  what  Americans  call  em- 
ployer sanctions,  but  Europeans  view  as  simply  a  basic  part  of 
their  labor  law. 

Second,  persistent  opponents  of  employer  sanctions  have  offered 
no  credible  alternatives. 

Third,  concerns  that  sanctions  have  increased  employment  dis- 
crimination are  based  on  no  credible  evidence.  We  don't  even  know 
if  discrimination  has  increased  or  declined. 

Fourth,  to  date,  U.S.  employer  sanctions  have  been  very  weak  in- 
deed. Even  so,  the  flows  probably  would  have  been  larger  without 
them.  The  focus  now  should  be  on  how  sanctions  can  best  be  made 
more  effective. 

Finallv,  to  do  so  one  has  to  deal  with  a  fundamental  weakness 
of  the  aosence  of  any  credible  control  over  core  identification  docu- 
ments. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you,  Mr.  Teitelbaum.  As  usual,  it  was  an 
excellent  statement. 

[The  prepared  statement  of  Mr.  Teitelbaum  follows:] 
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Mkhati  S.  TVulbaum 


SuhcamMuUte  em  tnUmmtbrnal  Imw,  Immietkm  mmd  Itejugeta 
Commttm  m  tiu  Jttdidwj 


JuM  16, 199S 


Mr.  CkaimoH,  Mtmbm  rftht  Comnuttt*,  LtuBtt  and  GentUmen: 

Uisu  pUtur*  to  appear  agaat  hefart  Ms  Suheommittat;  I  aoU  only  Ut  poising  that  over 
the  past  Jew  wteks,  your  rtaptmsibiiUua  and  riaibUity  hart  b«m  rising  aimost  daSy,  for  irasomt 
that  I  am  confident  you  do  not  welcome.  By  way  <tf  introduction,  may  I  say  briify  that  I  am  a 
demographer  and  a  foundation  executive  at  the  A^d  P.  Sloan  Foundation  in  New  York,  and  that 
I  appear  here  at  your  request  and  in  my  awn  pmonal  professional  capacity.  During  the  1970s, 
I  served  as  Staff  Dtrtctor  ofthe  Hmise  Select  Committee  on  Populatian.  and  as  a  member  afdte 
faculties  ofO^^ard  and  Primvtom  UmivertitiM.  From  1987-00,  /  served  as  a  Commissioner  (fOts 
US.  Commission  for  O^  Study  of  Intematiomd  Migration  and  Cooperative  Economic 
Deveiopmenl.  At  present,  I  am  VUx  Chair  of  the  S-person  Commission  on  Immigration  Reform, 
thou^  I  am  not  speaking  on  behalf  of  this  Commission,  whidt  is  just  beginning  its  woric 

In  the  brief  time  allotud  to  me,  I  wish  to  make  only  five  main  points,  an  ar^  qfwhidi  I 
will  be  gfad  to  eiaborate  during  the  question  period. 

1.  SiNCnOS'S  ARE  ESSESTUL  COMPONENTS  OF  LABOR  LAW:  In  the  real  worid  of 
today  and  in  prospect  for  the  coming  decades,  no  industrialized  country  that  values  its  political, 
ecommuc  and  social  system  •»  other  than  those  surrounded  by  water  or  otherwise  able  to  control 
border  crossing  effittirely  —  can  allow  its  employert  to  knowingly  hire  persons  who  have  ent*r»d 
or  stayed  in  the  country  in  violation  rf  its  laws. 

Atryone  aware  of  tiie  enormous  and  growing  disparities  Out  prevail  in  our  worid 
understands  that  a  legal  system  without  employer  sanctions  will  produce  truly  enormous  flows  of 
people,  drawn  by  wage  differentials  of  mind-hog^g  proportion.  Even  in  a  relatively  prosperais 
developing  country  such  as  Mexico,  prevailing  wages  far  the  same  Jobs  are  rou^  90-90  percent 
lower  than  those  of  the  United  Suites.  If  one  looks  at  much  poorer  countries  such  as  Ban^adesh 
or  China,  the  difference  is  even  greater  —  perhaps  90-95  percent  tower.  Moreover,  even  though 
unemployment  in  the  US.  and  in  Weston  Europe  has  been  stubbornly  hi^  and  attracts  great 
political  anguish,  it  is  far  lower  than  the  levels  qf  unemployment  and  underemployment  is  almost 
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Ai  tka  tamt  ibnt,  tk*  dtveUipfiunt  and  rapid  qwtad  ef  modern  technologiei  of 
eommuttioatioH  tmi  tnmforta^am  hat  —  far  fk*  fint  timt  m  human  history  —  madt  tht 
aaracflons  of  loag-dtstance  iaXemadotud  migratian  wtO  known  to  Utcmlly  hundreds  of  milUons 
ofpoor  people  in  Asia,  Africa  aiid  Latin  Aaurica,  vhUe  at  the  same  time  offering  ffiemthe  option 
of  cheap  and  quidi  tnuuportatioH  in  pursuit  qfthis  attncthe  option. 

Let  Bu  put  the  matter  in  stark  and  persontd  terms:  if  I  wen  a  national  <^  such  a  poor  and 
sometiMtt  amttohit  eounttjy  J  would  acdrtfy  utk  to  migrate  to  a  rich  country  in  Europe  or  North 
America,  if  I  cotJdcifttt  to  find  mjod  fitere  to  sustain  mysdfeooHomicaOy.  I  would  do  so  in  the 
Interests  both  (/  my  own  Jitture  and  dwse  of  my  fcmOy  members.  I  fulty  understand  the 
willingness  ofChiaae  mipxuUs  to  pay  upwards  qf  $30,000  per  person  to  be  smuggled  into  the 
US.  by  boat  or  via  Mexico  to  daim  ostium  —  althou^^  they  do  not  perhaps  understand  that  they 
may  find  themsdvts  living  far  years  as  virtual  shares  in  order  to  pay  off  the  debt  to  their 


Having  sold  that  such  tnavrment  is  ratianal  from  the  point  of  view  of  the  individual 
migrant  does  not,  of  course,  make  encoumgem'ntt  t^such  migmtton  streams  rational  fivm  the 
point  of  view  <^the  rxeiving  country  and  its  people,  as  the  recent  ghastly  experience  of  violence 
and  political  turmoil  in  Germtmy  show  aO  too  vividly. 


2.  yp  REAL  ALTERNATIVES:  Those  who  have  conslstemfy  apposed  employer  sanctions  have 
<^ered  no  real  alternative  approaches  that  would  provide  reasonably  ^ective  control  over  illegal 
inunigratioa. 

1  have  Heard  and  read  many  representations  fiom  advocacy  groups  opposvl  to  employer 
scptctions.  SormaOy,  they  say  they  are  in  favor  of  controding  ilUgal  immigration,  but  by 
instruments  other  than  employer  sanctions.  Tite  altematirts  they  mention  typically  include 
enhanced  enforcement  of  wage-and'hour  and  other  labor  laws;  Increased  foreign  assistance  to 
increase  economic  growth  in  du  sending  countries',  and  (sometimes)  enhanced  border  enforcement. 

Unfartujuaely,  none  of  the  alternatives  have  much  promise  of  tffectiveness,  at  least  over 
the  next  20  to  30  yearg.  Enforcement  ef  US.  labor  laws  dpends  heavily  upon  receipt  of 
compiaintt  frxMn  entpLfjer  or  unions,  ar*d  those  unlawfully  present  in  the  country  are  probably  the 
least  likely  to  com^ain  or  unionize.  Sou  too  that  mast  illegal  immigrants  are  not  paid  below- 
■niaimum  wages,  or  otherwise  grossly  exploited,  thou^  with  the  large  numbers  in*otved  there  are 
surety  many  thouiontls  cf  cases  of  such  exploitatitm. 

WhMe  1  favor  increased  foreign  assistance  as  wise  and  humane  long4erm  policy,  the 
Commission  on  International  Aflgration  and  Cooperative  Economic  Development  (on  which  I 
served)  found  —  andfou/ut  unanimously  —  that  foreign  assistance  was  inevitably  too  small  an 
economic  flow  to  counteraet  the  effects  of  trade  and  investment  poUcy,  and  that  in  any  case 
accelerating  economic  growth  in  poor  countries  cannot  be  expected  to  restrain  the  pressures  for 
out-migrotion  for  a  period  cf  decades;  if  anything,  economic  growth  is  more  likely  to  increase  out- 
migratiom  pmtures  for  tevtrel  dtcedtt 

Ftnally,  while  some  opponents  of  employer  sanctions  have  occasionally  endorsed  the  idea 
of  increased  border  enforcement  effbns  In  prjncip^.  these  same  groups  typically  oppose  such 
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1  nffXTlSSTANTfAivn  AUPnATinm nw nKm/ntmATORY EFFECTS:  UshouUheno 
aurpriaa  OvU  cOaffilioM  ci«mfkymnU  iuawOtiaiitm  rwuMngfiom  imptaytr  autetians  tmttutate 
lately  fivm  Aose  hag  Ofposed  ta  empbytr  santtkua  fat  oAtr  naatma.  Beyottd  tuck 
umkrstandabk  daims,  however,  Oie  evideiwe  itf  what  is  eetuaay  happening  is  nmarkably  weak. 

The  maa  widely  cited  evidence,  a  1990  study  by  the  General  Accounting  Office,  is  aa 
embarrassing  example  of  deepiy  flawed  anaiysis  —  so  defective  Out  it  permits  no  conclusion 
vluuav^  as  to  whether  emplcyer  sanetiaiu  had  the  effiet  qf  increasing,  decreasing  or  not  affecting 
the  level  rfentplayment£eenmtnaitom  that pfvyailedbt!forel9S7.  Thitienotn^JudgnumtaUme, 
but  that  qfunlor  managiement  efthe  QAO  Itxdf. 

I  became  peripheralfy  involved  in  this  matter  when  in  March  1990, 1  caught  wind  of  a 
nattoreiradating  among  researchenAat  the  GAO  had  produced  a  draft  rqnrt  assessing  whether 
empU^er  sanctions  had  increased  employment  discrimination  that  lacked  any  'baseline'  evidence 
at  to  what  Ike  level  ofatdt  £scriminatioa  had  been  b^are  the  effective  date  of  such  sanedons. 
Though  I  found  this  rumor  hard  to  bdieve,  I  was  moved  to  write  a  brief  letter  to  the  Comptroller 
General  reporting  the  rumor  and  suggesting  thai  he  check  on  Its  vaUdtiy,  and  perhaps  get  an 
expert  apprtdsoL 

I  learned  only  much  later  that  Mr.  Bowsher,  to  his  peat  credit,  asked  his  Assistant 
CoinptTolUr  Gerund  far  Pribram  Evabtaiion  and  Methodology  (Dr.  Eleanor  Chelimsky)  to  assess 
this  Htarty-eompUted  thrm-ynir  study.  E«r  assessmuit,  laUr  rdeoMd  and  puhlishsd  in  the 
tponi^ssional  Record  and  attached  herewith,  was  devastadng.  Tlu  fallowing  quotes  wiU  girt  you 
the  flavor  cfDr.  Chelimsky's  March  12, 1990  memo  to  Mr.  Bowsher,  reporting  her  professional 
assessment  qfAedn^ft  report  then  beingfinaOzed  by  her  own  orfftnization  (the  fun  memorandum 


I  could  find  no  real  evidence  prtaaUed  in  our  repoH  that  supports  an  increase  in 
discrimination  Since  aCA.  Thequestionof  Oicng^  Is  Important  because  U  is  one  of  the 
indications  of  m  IKC4  effea.  (Without  an  increase,  it's  hard  to  say  IKCA  caused  a 
change,  since  theret  no  empirical  evidence  for  it)  It's  crucial  in  this  case  because 
ditcriminatum  has  alwmyt  been  wttJk  us  (it  didnl  suddenfy  amt.  with  IRCA),  and  so  we 
need  to  btaw  whether  it  has  imereaaed~.~.. 

Thus,  we  had  no  dunce  but  to  look  at  whaher  discrimination  increased  after  OCA,  and 
we  did  so  as  best  we  could,  in  du  state  employment  (^ency  and  EEOC  analyses  (our  only 
available  prepost  data)  and  we  MintLaaJnattlstS..  This  message,  however,  is  not  dearly 
presented  tin  the  GAO  report] - 

^nereis  Widesf^ad  Discrindnafion.  Was  u  Caused,  ot  Least  h  r^^rf.  Pv  (h<  mC4 
Sanctions  Provisions?...  Answering  cause-and-e£^  questions  persuasivefy  has  not  always 
been  ttceonpUshed  even  by  die  best  researdiers.  h  general,  what  is  needed  is  die  ability 


umaU»moiigprw-poacampviaom,upndlavlutwauidluvthapptiuiitHiMtabseHa 
t^Ou  polkf  or  pn^rom  (bithiseau  OCA),  andtonik  out  other  possible  txpUuiadont 
o/Aeflndbt^. 

bi  this  ease,  we  hne  mOkmg  to  eomfart  affOMMt,  nc  fbtdm^  of  burtased  diserinim 
no  abOtty  to  say  whether  the  discri/nbuitbm  we  found  wouU  have  been  as  bad,  wane,  or 
better  withotti  OCA,  and  no  dear  hypothesis...  to  explan  aCA  as  a  causal  agent. 

-.  IJindonfyweak  meOiodalogical  support  for  a  finiiiag0uantCAamed  the  widespread 
^scHmiiuaiom  we  Jaund,  and  J  Omnijore  *#Kw  we  should  mot  moke  such  a  finding  or 
push  hard  on  attribution-'beyond  tttOdng  about  'some  rridenoe'  or  something 
ofpreprtaufy  temattve.  We  cannot,  I  thtnii,  dtfend  a  stronger  positim  methodologically, 
based  on  these  data  and  this  arufysis. 

bt  spite  of  such  s^mg  internal  wwrnrngf,  Ote  GAO  in  its  wisdom  saw  fit  to  reeek  for  a 
finding  of  causation.  The  only  change,  apparently,  was  the  addition  of  some  car^fidtycrvfied 
hedging  langaage  sumwuOng  this  finding,  along  the  lines  of'more  Ukely  than  ntsC,  etc.  The 
fatal  f^  of  the  GAO  analysis  remained;  indeed  the  study  design  was  such  that  they  could  not 
be  overcome.  One  can  only  imagine  what  internal  politieal  reasons  produced  such  an  outcome 
in  spiu  of  the  moie  stremuous  critique  hy  the  CAD'S  own  v^H  on  research  methodology. 

The  bottom  line  here  is  prettf  obrknu:  there  Is  no  credtbte  eridence  available  as  to  whether 
the  1986  employer  sanctions  increased,  decreased  or  had  no  effect  upon  the  previousty-prevaiUng 
levels  of  employment  discrimination. 


4.  CUKRENT  SAIVCTIONS  ARE  WEAK.  BUT  HAVE  LIKELY  HAD  SOME  IMPACT:  The 
employer  sanctions  effected  by  the  Immiptitian  Riform  and  Control  Act  <^  1986  dtariy  have  not 
stopped  iSegai  migration  or  reduced  it  to  low  levels.  Nor  should  they  have  been  expected  to  in  view 
cfthat  law's  provisions  virtually  inviting  the  prolifrratiou  of  fraudulent  documents  to  circumvent 
aanetiont  (or  even  to  obtain  US.  citttenahip  fraudulentfy  via  the  fraud-ridden  SAW  program.) 
Even  sti,  currtnt  levels  of  illegal  Immiffxukm  probably  are  lower  than  they  would  have  been 
otherwise. 

I  wilt  not  say  much  more  here,  since  ram  suit  Others  win  have  reported  thai  the  numbers 
cf  border  apprehensions  have  been  rising  in  recent  years  and  art  now  approaching  the  pr*.19S6 
levels.  Border  Patrol  officials,  eapedaOy  those  in  the  high-volume  Sort  Diego  area,  have  told  me 
that  repaired  fences  and  improved  technology  have  increased  the  tffldency  of  apprehensions, 
thereby  contributing  to  these  rising  numbers.  I  cannot  offer  an  independent  assessment  of  this 
possibility,  but  it  is  one  that  the  Subconvnittee  mig^  want  to  assess  for  itself. 

My  own  guess  —  and  it  is  only  a  guess  —  ci  that  border-crossing  attempts  have  indeed 
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b9emrismf,aMUhasbmmukiwwn0wtfrauduU<Udocuma^vtnadifyavaaiMt(uti 

hut  that  At  nU  rfUlegid  border  cmwwfj  would  ttiU  have  been  much  hittur  by  now  had  tht 

1966  A£t  mat  hi 


5  lACK  OF  FRAUD-HESISTAPfT  IDENTIFICATION:  Debate  about  employer  sanctions 
Ulustrates  the  ambivaUiue  ami  confusion  in  Ameriam  political  cirdes  about  fraudulent 
dacumeats.  as  wd  as  the  stmng  ideological  positioas  onboAthe  riffft  and  Ote  lefi  that  in  efftd 
favor  easy  aeeeu  to  fraudulent  documents. 

AD  of  you  or*  awart  that  the  1986  Aa  prorides  that  a  remarkabfy  large  number  of 
Uentiftm  must  be  accepted  by  employen  as  proof  that  the  Job  appUcant  is  entitled  to  work  in  the 
United  Slates.  This  means  that  a  weO-intentioned  employer,  wishing  to  employ  onfy  those  entitled 
to  woit,  is  being  asked  to  assess  the  face  validity  of  many  types  of  documents  —  a  daunting  task. 

But  tUt  is  only  a  pan  qfth£  prMem  widi  identifiers  under  the  1986  Act.  or  frankly,  fv 
any  ^emment  proyam  Aat  requint  rtatonabfy  seeurt  identiflcotiom.  Hm  I  iiuJude  eriminal 
law  enfiircement,  screening  out  convicted  child  miAesters  from  daytare  employment,  issuance  of 
passports  and  drivers  licenses,  provision  of  Medicaid  health  services,  and  Indeed  whauver  health 
care  plan  is  eventuaOy  proposed  by  the  Clinton  Administration.  AH  such  efforts  must  inevitably 
founder  upon  the  weaknevt,  at  its  vital  core,  (if  American  information  as  to  the  very  identity  (not 
to  mention  the  legal  itatut)  ef  in£vidualx. 

Consider,  if  you  will,  the  simple  question  trfetrtjfud  copies  athirih  certificates.  It  is  an 
astonishing  faa  that  In  many  states  there  are  UumBy  hundreds  of  local  i^kes  (county  clerks, 
local  offldals,  even  librarians)  authorized  to  issue  qptified  copies  (tf  birth  certificates.  Moreover, 
there  is  absolutely  no  standard  format  or  form  for  such  certifUd  copies;  in  Texas,  for  example,  my 
understanding  is  that  each  county  derk  can  desifft  hislher  awn  document  format  and  ado- 
scheme,  ■n^""',  b.  tk«t  grmat  tiaie  of  Tmeat.  somM  945  omces  authorised  to  issua  nich  certified 
copies.  In  New  Jersey  Omx  are  SSL  in  Maine  SOli  and  so  on.  This  means  that  an  employer 
wishing  to  obey  the  law  an  employer  sanctions  can  be  presented  with  a  valid  (or  fraudulent) 
cert^  copy  of  a  birth  certificale  in  litemDy  hundreds  of  different  fams  and  formats. 

Finally,  in  some  states  (Ohio  is  an  example.  I  believe)  the  law  requires  that  such  a  certified 
copy  of  birth  eertipcaU*  for  tmy  individual  be  issued  to  anyone  requesting  it.  The  tkilb  qftha 
(vunterfiHer  atx  not  rtquirtdi  all  one  weds  lo  do  is  get  a  name  and  birthdate  rfan  approf^iate 
person  (a  local  graveyard  or  obituary  page  win  do),  send  a  $10  died,  with  a  request  for  a  certified 
copy  of  hislher  birth  certificate,  and  adopt  that  person's  identity. 

Ormge  County  (CA)  has  graciouOy  made  things  even  easier  for  document  abusers.  In 
Orange  County,  pubUc  librarians  have  been  deputised  to  issue  certified  birth  certificates,  and 
public  libraries  provided  wWt  computerised  access  to  birth  records.  As  I  understand  the  system, 
anyotu  can  access  this  database  and  select  a  desired  birth  record,  pay  ajit  to  tht  library  derk, 
and  recent  a  computer-printed  urtifled  birth  certificate  on  the  spot.  This  cert^led  copy  gives  no 
indication  that  it  was  prinud  in  the  library.  Very  '^ffSdent'  in  Urms  of  delivering  legal 
documents,  but  utUiiy  laddng  in  controls  on  access. 


UwauU 
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UwouiibepoaaiM€fi>ruitfOfU  in  ihk  room  to  ohtaim  «  ctrt^fieJ  copy  of  At  bifA  e*ttiftecf  of  amy 

MtmbtT  of  this  SubcommiOn.   I  wnftu  that  I  thought  about  doing  an  experinuiU  along  iheae 

lines,  and  tvett  went  so  far  as  to  get  the  necessary  informatioH  on  your  distinguished  ChaimuiM 

from  Who's  Who  -^  but  I  decided  not  toga  ahead  without  his  permission..- 

Here  I  hmt^  a  concrete  suggestion  fat  the  Subcommittee  and  its  staff.  The  Department  qf 
State  has,  orer  the  past  serend  yean,  developed  a  professional  Frattd  Prtvtntion  Proffwn,  which 
seems  to  be  Ike  most  iMnvUdguMe  Federal  offke  dealing  With  such  issues.  The  State  Departmem 
needs  Ms  beaiuse  it  is  receiving  thousands  of  applications  each  year  for  VS.  passports  that  are 
based  upon  fraudulent  documents.  I  sua^st  Utat  Subcommittee  Members  Md  Staff  take 
advantage  of  the  eiqyertLe  that  has  been  developed  by  reguesting  the  Director  qf  this  Fraud 
Prvyention  Program  (Mr.  Donald  S.  WtUt)  to  provide  them  with  an  Intensive  briefing  at  the 
Department  on  the  generic  issue  of  document  fraud  and  abuse,  to  which  knowledgtabU  affieials 
(pother  relevant  agencies  (INS,  Social  Security  AdmlnlstraOon,  etc.)  would  also  be  Invited  to 
contribuU.  Attiievery  kast,  U  would  be  highly  desirable  if  all  relevant  Federal  agtndes  could 
agree  that  the  bewildering  array  qf  non-standardized  certified  copies  of  birth  certifkaus  produced 
by  hundreds  cf local  offidals  will  no  longer  be  accepted  as  proof  of  eli^ility  for  Federal  programs. 

To  repeat:  no  governmental  program  reqwring  knowledge  cf  identity  (employer  sanctions, 
Social  Security,  Medicaid,  Medicare,  Food  Stamps,  'enterprise  tones',  voting,  in-state  college 
tuition,  criminal  justice,  etc.)  can  be  sustained  if  rampant  document  fraud  is  allowed  to  continue. 
Whatever  may  prove  to  be  the  virtues  or  disadvantages  of  the  Clinton  Administration's  pending 
proposals  on  health  reform,  it  cannot  work  if  fraudulent  documents  continue  to  be  easily  avadable. 

If  you  wHl  permt  a  personal  note,  Mr.  Chairman:  as  a  longtime  ciril  libertarian,  I  fully 
understand  the  concerns  qf  those  on  the  libertarian  left  (e.g.  ACLU)  and  the  libertarian  right  (e.g. 
Cato  Institute)  who  consxstentfy  oppose  any  measures  to  deal  effectively  with  document  fraud 
Though  I  am  in  sympathy  wiOt  same  cf  their  concer-^s.  I  have  come  to  see  their  positions  as 
verging  on  4xtremism  or  fundamentalism,  based  on  a  kind  of  apocalyptic  reasoning  —  that  should 
a  totalitarian  government  come  to  power  in  the  US.,  fraud-resistant  identification  might  represent 
a  threat  to  liberty. 

[In  the  emotional  words  qf  the  farmer  ACLU  executive  director,  commenting  to  me  about 
the  rtasonabfy  secure  identification  systems  that  prevail  in  nearly  ad  liberal  democracies 
other  than  the  US. t  'That's  how  Hidar  found  the  Jews.J'  During  this  same  coavenation, 
he  told  me  further  that  had  he  been  around  at  the  time  the  drivers'  license  had  been 
proposed,  he  would  have  opposed  It  too,  for  the  same  reason...] 

Yet  at  the  same  time  these  advocates  property  deplore  America's  faihue  to  provide  Us  poor 
with  housing  and  other  basic  human  needs  (left)  or  to  control  criminal  activity  (right),  refusing 
to  acbtowiedgt  that  hodt  cf  these  desirable  goals  are  rendered  nearly  impossible  if  fraudulent 
Identiffcaxion  is  rampant. 
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TV  CONCLUDE: 

•  In  a  world  aftttormous  and  Increasing  tconomk  disparity,  widespread  political  instability ,  and 

tasy  and  rapid  eomanunicatian  and  transportatiom,  no  industrioHxtd  country  (othtr  than 
those  surrounded  by  watar)  can  sustain  itstif  without  vkot  Amtricans  cull  'employer 
ionctions'  --  but  Europeans  riew  aa  basic  rlementa  ofthtir  labor  laws; 

•  PersisUnt  opponents  of  employer  sanctims  hare  i^fered  no  atdUile  ahemaxives; 

•  Clairm  by  sanctions  opponents  thai  sanctions  have  increased  employment  discrimination  are 

based  an  no  credible  evidence: 

•  To  data,  US-  tmployer  sanctions  hav*  been  very  weak  indeed;  even  so,  undocumented  border 

flows  probably  would  have  been  larger  today  without  them.  The  focus  now  should  bt  on 
Mow  sanctions  can  best  be  made  more  effective. 

•  The  fiuidamental  weakness  qf  US.  sanctions  is  the  absence  of  any  credible  control  over  core 

identification  documents,  a  failing  that  if  continued  will  doom  not  onfy  employer  sanctions, 
hut  any  government  activity  that  reqiuns  proiff  of  identity. 


OAD 


t'nitMlSuiM 

G«ncna  Aceeundnf  OOct 


Memorandum 

OMr:  March    12,    1?90 

To-.  Comptroller   General 


mm         Assistant  Coniptroller  Oe^er.l    ^^^'/'^f^'^^^lJ^^^r; 
Bvaluacion    and   M«tho<<oloqy   -   Klaanor    Ch^*lraB«y 

suiu«-i:      B«quesc«<l   Methortolocjical    ^evi^w  of    a  ..-^O   Draft   a.poft 

This  merao  rasponds   to   your   reoueat   laat   Priday    aCternoor., 
tt*r=h  Ith.    th*t   I    review  QAO's    rewrt,    l-nmiaratien   Reform. 

Wease   btscriLll«liS-      '^ecaaae  ot    th«  very    snorn   ti.ma 
availabi.   time,    i   na.e   confined  my«lf   to  the   i«uea  ra.a.d 
bv  Michael  Teltel&aum   In  his    letter   to  vou;      that    la,    -h« 
.S-hOdoloqical   basis    cot   the    retwcfs   conclusxoas   ,ummarv«ed 
15  the  above  title  and  elsewhere    (o.    63)    as  cur  d.Lerr.inatic- 
ihat  -the  i5ole«entation  of   the  iHCa  "««;!;'"  P^°:'^»^°"  ^" 
resulted   in  a  widespread  pattern  of  national   orlnln 
S!scrUina"ion  against  eliqible  worKecs."     My  review 
t^«e£^r^covets   the  mints    involved   in  answerlnc   the   policy 
SuUtlcn!  ^m  wid«sor>>»d   pattern  of   nscrlmlnatlon  >^.en 
^."ad  bv  tgj   IRC^  sanctions   provision? 

TO  respond  to  this  qoestion.    there   are    five   sui,qu«tlons   tn^ 
■nust   first  bft  answered: 
1.     What   is  meant  by  "dlscciiilnation-? 
1.     'Jhat  is  meant  by  "widespread"? 

3.  no««  wi'»e5pr<»ad  discriTiinatlon  exist  now? 

4.  naa  di«=ri«iinatlon   increased    since   IRCA's    i:nplemennatio« 

S        li   thare    la  widesprea.i   discrimination,    was    it   cajsel,    a* 
least    in   aart,    by    the    IRCA   provision? 


ik 


Ootni'om  linBrovmi^nv. 


Subqueation  1i   What  i«  m««nt  by  *Dl«ori»in«tion'? 

a.  oeflnttion  of  'Discrimination"  Given  bv  Our  Peport. 
in  brisf,  w«  include  in  ouc  definition: 

—  discrimination  in  hiring,  or  recruitment,  or  referral  for 
a  :e« 

—  dlscrlninatlon  In  dlSCharqlnq  enioloyees  or  job  applicants 

—  discrtmlnatlon  on  tne  basis  oC  national  origin  and 
citizenship  or  alien  status. 

All  other  kinds  of  discrimination  (e.q,,  wages,  orcmotlons, 
housing)  are  excluded. 

b.  Comments 
None* 

Subquestion  2i  What  is  Meant  by  "Widespread"? 

a.  Definitior.  of  ''.••.desocead"  Given  bv  Our  Report. 

--  We  will  decide  what  widespread  means  (i.e.,  its 

operational  definition)  based  on  our  own  iudanent.   This 
is  because  there  is  no  auiianc"  or  operational  definition 
of  ""widespread"  in  the  statutory  language.  The  analysis 
in  Appendix  IV  s^ys:   "The  only  references  we  have  found 
to  it  in  the  leqislative  hisrory  are  Senator  Kennedy's 
observations  that  It  requires  "a  serious  pattern  of' 
discrimination'  and  more  than  'jjst  8  few  isolated  cases 
of  discrimination  .  .  .'   Whil*  th<^re  is  no  indication 
that  such  discrimination  must  be  pervasive,  there  is 
likewise  no  indication  of  how  serious  it  must  be  or  how 
much  more  than  a  few  isolated  cases." 

—  Th«  basis  for  our  judq-nent  will  be  an  jnstat*id  nutiber  of 
-jmeloyers  who  discriminat*,  an  unstated  runber  of 
•siployees/aoolicants  affected,  an  undefined  distribution 
of  .5i«eriroinatory  practices  by  industry  type  and 
geographic  rag  ion. 

b.  Comma ntg 

Not  much  choie*  her*.   While  the  lack  of  a  soecific  criterion 
or  set  of  criteria  aetablishinq  what  we  will  consider 
"wideeorftad"  can  be  attacked,  so  could  any  criteria  we  miqht 
set,  given  the  statutory  lanquagn  and  leqislative  history. 
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Subqaestlon  3t      Does  Widespread  Diacriatnatton  exist  sow? 

a.      Evidence  Presented  by  Our   Reoort 

Six  methods  were  osed:      four  ace   said   to  show  current 
widespread   discrimination;    two  are   said    not   to  show  such 
discciTnination   (page   63).      The   r.ethods   are: 

--   a   survey   of  9,491    randomly    selected   emoloyers,    later 

adjustecj    to  6,317,    of  whom  4,3C2   responded    (response    rate 
69   Dercent)j 

—  a   "hirina   audit"    (302  audits   in  two   cities); 

—  a   survey  of   3D0   job  apBlicants    in   five   cities; 

—  an   analysis  of   400   discrimination   charqes    filed  with   the 
Department  of  Justice's  Office   of  Special   Counsel    (OSC) ; 

—  an   an«lysis  of  job  ola-<»jftent  rates   before  and   after   IRCA 
maint«in«d   by   state    employment    agencies    in   three   states    (w,, 
could    not    cind    the    site   cf    this    Dopulation    anywhere); 

—  an    analysi*   of    168    cas«s    involvina    discrimination    charcies 
eil<»d    with   EEOC   ba  for©    and    after    IRCA..  '     ' 

fe.      Comments 

Although    our    report.    6tat<»s   that    all    six    mBthodt    dealt    with 
the   question   or   whether   widdscr^ad   discrimination   axists, 
only    three    can    really    be    said    to    do    so    (the    others    loo)c    at 
Che    fourth    anc    fifth    subq  J'tsticns    civen    abov« ,    addrassins 
change    and    causation) . 

■employer   Survy 

The    best    evidence    of    widespread    discr Inination   clearly   conies 
from    the    erooloyer    survey.      The   random    selection    of    employers 
allows    qeneralization    nationwide    (pr';3UTiinq    that    whichever 
•private   TnarKeting    sp.rvice"   drew   the    sample   did    it   riqht;    we 
didn't   verify   their   oroceiures,    see   p.    200),    and   thft 
responses    to    survey    question   23   do    appear    to    show    there    is 
currently   widespread   iisciio-.ination   eccordinq    to  our 
definitions.       A    proportior.    of    6.6    percent,    widely 
distributed,    is    surely  mere    than   Senator    Kennedy's    ".iust    a 
few   isolated    cases." 

However,    I    did    find    sons   rtiCClcul t ies    with    the    survey    that 
weaken    this    findinc.      First,    there   are   at    least    two   types   cf 
methodoloqical    Drobl*?ras   tnat   we    need    to   defend    against: 
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•  Ulterior   ittotlve 

EiuDloyera   have    an    incantive   to  report  discriininotion 
bacause    in   that   way   they   can   hope   to   get   rid   of   the 
sanccions   (see   the   legal   appendix,    pp.    209-2 iO). 
Further,    tr»cy   have   been   the   target   of  a   campaign 
informing    them   of   the   above.      Thus   the  6.f>   oercent  who 
re$pcnde<S    "yes"    could   be   composed,    at   least    in   par*-   of 
peoole  who  did    not  discriminate  but   said    they  did,    in 
order   that  GAO  would   find  widespread  discrimination   and 
the  Congress  would  then  remove   the  sanctions. 

•  grror 

Unlcnown   amounts  of  error  can  be  alleged   because  of  the 
cooolexlty  of   our  questions   (people  may  have   responded 
to  only  part  of  a  question,   etc.),    the  uncertainty  of 
people's   recall    (shown  by  other  research),   or  because 
of  resoondent    ignorance. 

This   aqain  weakens   the   certainty  and  credibility  of  our 
-answers. 

Second,  our  measure  of  discrimination   is  very    fragile, 
reixssinq,   as    it  doe*,   on  just  one  person  being   asked    a 
Question  and  giving    «n  opinion  without   any   back-up  data   or 
use  of  records. 

Hiring  Audit 

The  hiring   audits  don't  do  much   to  establish  that   widesoread 
discrimination   exists   because  they  were  done    in  only   two 
cities  and  the  results  cannot  be  generalized   beyond  those 
cities.      However,    the    findings  do  appear  to  show 
discrimination  in  Chicago  and  San  Diego,   which  helpfully 
reinforces   the   survey   findings. 

Survay  of  Job  Applicants 

Here    again  the   findinds   don't   establish  widespread 
di«5crimin«tion.      There   is  a  generalizability  problem,    and 
alto  non-rannom  selection.      The    bindings  of  verification 
discrimination   in  five  cities  seem   to  be   real,   but   they  pale 
notably  when   it   is  discovered   (o.    83)    that  "eighty  percent 
of  the   foraiqn-fiojnding   apolicants   were  offered   the    job 
eo<np*red   t^  62  oarcent  of   those  with   no  accents." 
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c.      Sunmary  of  the  Evidence   for   Subgiiest ion  3;      Does 
Widespreatj  Discrimination  Exist  Now? 

•  our   Buooort   for  this  comes  r.oatly    from   the  survey,    with   a 
llttla  h«lp   from  the  hiring    audit;    the   other  methods   are 
not   hsloful    here. 

•  w«    are  opun   to  ch;»llenqe   on   the   casis   of    ( 1  )    problems   of 
ulterior  motive    and   error    in    the    survey    aaainst   which    we 
nust   defAnd    (I    beli*ve    the    orobleTi    of    ulterior  motive    is 
not   dlscussod    in   th«    report);    and    (2)    orobleras    related    to 
thQ    Craqility  of   our   measure   of   discr Lnination. 

Neverth«le»«,    I    thinie    th«    botton    line    is    that   our    survey 
results,    Buoported    by    the   two    hLring-audit    case   studies,    do 
sugqest   a  oroblam  of   widespread    discrimination   in    the   Uniteo 
Statea    today.      It    see'ae    to  me    we    have    enough    evidence    to  mak*/ 
this   case   stick,    although    I    believe   we    cannot    properly — or 
with    i-nounity — use    the   emohatic    language   of    the   report,    give 
the   methodological   waakneseec    outlined    above. 

Subquestion   4;      Baa   Piflcriwination    Ineraased    Since    IRCA7 

a,      ilvidence   Preaented    by   Our    Report 

r   can    find    little   cositive    evidence    preaented   on    thie 
TU<»Stion.      we    all    understand    that    without    baselinp.   data    (and 
there    Is   none)    it    is   flifficult    tc    3ay--no  roaiiter   what 
discrimination   (ixists    tcdav--that    thcr-^    in  more,    less,    or    the^ 
sdTte   amount  as  before   I  RCA. 

The   reoort   seems   to   r«lv  on   ch»;   e^oloyer   survey   here,    ba- 
the   survey  questions    about    past    actions    ore    vulnerable :      jus* 
because  eaioloyers  say   they    "began"    a  certain   fonr.  o£ 
discrimination  aCter   iRCft  doesn't  nean   they  weren't   also 
doing    It   be  fore    I"CA— In   the    sane,    or   some    other,    for^,    and 
in  greater  or  lesser   amount.      I   thinx   that   too  iiuch  of   our 
claim   for- an  increase    in  dlscrlTiin^tlcn   rests   upon   the 
wording  of   a  few  questionnaire    ite<TS   and   the   resoondents' 
reaction  to  that  wor.iinq. 

The  hiring   audit  doesn't  h»lD--it   Is   irrelevant  to  the 
question  of  past  versus   present    practices,    as    Is    the   survey 
of   job  applicants. 

The  OSC  analysis  doesn't   help:      it  deals  with   attribution   to 
IRCA   (subquestion   5),    not   changes    :n  discrinnat  ion   over 
time. 

There   are,    howsver,    two  methods   we   used   to  look   at   data  pre- 
and   post-IRCA..      The    first    is   the   state   emoloyment   agencies    W 
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three   states:      Florida,    Illinois,    and  Texas   (Celifomia  and 
N*w  Yorlc  were  omittad  because   pre-   and    oost-IRCA  data   were 
not   comparable). 

H4r«  wa    founfl  no  difference   in  the   rates  at  which  Hispanics 
and  othar  minorities  got   :obs   before   and   after   IRCA's 
passaga.      So,   no  evidence  here  of    increased  discri:nination. 

The  second  method  coniQa  from  the  analysis  of  168  EEOC  cases, 
pvt-  and  post-iaCn.  iqain,  we  foun-l  no  increase  in  national 
oriqin   charge*  of  diaerimination   filed    with   p.EOC   after    IP.CA. 

b.      Comment 8 

1    could    find   no  real    avidanoa   orasantad    in   our    report    that 
supports    en    inereaaa    in  discrLtJin^tion   ainca    .RCA..      The 
question  of   Tnereaoa    is    innortant   bacausa    it    is   one   of    the 
indicfttione   of   an   IRCA  affect.      (Without    an    increase,    it's 
hard    to   say   IRCA  eauea-J   a  ehanga,    since    thara's    no   ampirical 
evidence    for    it.)      Ife'»   crucial    in   thi*   ease   bacausa 
di^cri-Tii nation   has   always   baan  with  uc    (it   cidn't    sudfJanly 
•  ari-'i't   with    IHCA)  ,    and   so   w»    naad    to  Vnow  whether    it    has 
increased,      gtill    another  reason    for    knowinq    this    is    tha 
hyoothesie    that    it  would    incraaaa   bacausa   of    qmoloyars'     faars 
of    IRCA   sanctions. 

'rnuSf    we   haa   no  choice  but   to   look    at   whether  discrimination 
increased   after   I'^C^,    and  we   did    so   as   best   we   could,    in   tha 
state    emoloyTOenc    aqency    and    EEOC    «nalys«s9    (our    onlv    available 
Dr<i-po4t   data)    and   we    found    nc    inereasea.      This  messaqa, 
however,    is   not   claarly   presented.      First,    the   caption    for 
these    findings  iflownqrades   their  value    before    the   reader   has 
even    had    a   chance    to    learn   what    they    are    (OTHSR    measures    NOT 
SENSITIVE    TO    IRCA   DISCP.1^•.IH^TI0'^)  .       Second,    th<»r<t    is    no    r«al 
niscussion   «»lther   of   what   an    increase   or    lack   of    increase 
means    in   terms  of  our    analysis,   or  even  of   our    findings 
themselves.      Three  oaraqraohs   in  all    (pp.    91-92)    are   really 
insufficient  here   to  qlve  the   reader   a  qocrf   un^eratandinq    [^r. 
are  not  even  told  what  the  N  wasi).      ^ut  mosc  confusinq  of 
all,    the   title  of   our   report   qlves   a   completely    contrary 
xessage,    sayinq   we   have    Counfl   an    Increase   chat    appears    to 
have  been  caused  byTTifA. 

c.      Sunroary  of  the  Evidence   foe  subquestlon  4;      Has 
Discri'Tiination   inereasea  Since  iRCA? 

a     There   seems   to  be   no  real  T.ethodoloqtcal   support    for   such 
an    increase,    yet    in   our   tide    we   cialu   ihca   appears    to 
increase  discri-nination. 


•     Not  only   is   there   no  sunoort   Cor   an   Increase,    however,    the. 
evidence   actaally  qoe3  the  other  way:      we    found   no  change 
bastd  on  the   two  pre-   and   oost-IRCA  databases  we  exaniined 

Sobqaeetion  St      If  There   is  Wtdaspraad  D iter iajnat ion >  Was  M 
Caused,   at  Least   in  Part,    by  the   IRCA  Sanctions  Provision? 

a.      g/idenea  Prasented   by  Our    Rar»rt 

&a   I    noted   above    (sabquestion   3',,    wa   did    find    avidenea    Cor 
wid«sprai«d   discriniinatinn   in   our    surva^    (raspontas    to   survay 
question  23).      The    best   avidanca    allowing    us    to   attribute 
that    4i«eriiiination   to  XRCH   is    again   tha   rasponsas   to   survay 
question  23. 

Other  avidanca    is   slight   td   oonaxistant.      Thara    is   no  link 
between   the    hiring    audit    and    tha    survey,    or   6acwa«n   the 
hirinq    audit's    findinqe    and    lAC^,    so   that's   no  help. 

The   BBOC  and   state   employnant    aqancy   analyses   showed   no 
.incr<ta««    in  <iiscrir<inacion,    so    I^C\  cannot  be    said    to  have 
caused   one,    based   on   those  dtta. 

In    the    analyaia    of    OSC   cases,    we    found    one-quartec    that 
"appeared    co   be"    eclated    to    IRCA  sanctLona.      Bu  .    these   cases 
{rere   only    allegations   oC   ■iis^citninacion   end   more    than   half   of 
them   wece   clcse^   with    no   discrii>inftcion    found.      So    that    aqaln 
is   not   helpful. 

The  lob  apollcant  analysis  shows  some  <!iscrin»lnation  r«;lated 
to  IRCft'S  verification  ^rocefl'jces  but  none  r-lacerl  to  hirinq 
(on  the  contrary) . 

Fir.allv,  we  have  rejected  (p.  105)  the  hyoothesis  that  fear 
of  IRCX  sanctions  was  related  to  the  wlt^espread  .llscrlmlna- 
tion  we    Counrt. 

b.      Co'Bwe  nt  s 

This   subquestion   is   ^  tremendously  •ai^ficult   on<».      ^nswering 
cause-and-ef Eect   questions   persuasively   has   not    always   been 
accomplished   even  by    the  best   researchers.      In  qeneral,    what 
is  needed   is   the  ability   to  n\ai«ft   a   strong  pre-po$t 
comparison,    to  credict  what  would  have   happened    in  the 
absence   of   the    policy  or   program    (in   this   case    IRCA),    and   to 
rule  out  other  possi'ole   sKplanations    Cor   the   findings. 

Ir.   this   case,    we   have   nothinq    to   co-^oare    aq<"nst,    no    finding 
of    increased   discrirei nation,    no   ability   to   say   whether   zhe 
discrin\in«tion   we    Cound   would   have   been   a*  bad,    worse,   cr 
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better  without  IRCAr  and  no  clear  hypothesin  (now  that  Ceac 
seems  unlikely)  to  explain  irca  as  a  causal  agenc. 

What  we  do  have  is  some  emolov^r  statements  from  cur  samDie 
survev  that  indicate  dlscriTnlnation;  for  example,  that  IRCA 
caused  6.6  oercent  of  then  to  begin  a  practice  oC  not  hirtnq 
job  apolicants  whose  foreian  appearance  or  accent  led  the 
firm  to  suspect  they  might  be  unauthorized  aliens  and  that 
IRCA  caused  1.8  oercent  of  then  to  begin  a  practice  of  not 
hiving  oersons  who  present  Puerto  Rican  btrth  certiricates. 

As  I  noted  earlier,  so-^e  of  these  respondents  could  be 
mistaken,  they  could  have  ulterior  motives,  they  could  have 
Tisundecstood  the  question,  etc.   So  I  believe  the  truth  is 
that  we  have  no  strono  causal  link  between  1!ICA  and 
discrimination  and  in  ny  view,  it  is  just  as  likely  that  tl.e 
discrimination  we  found  has  always  been  there,  or  that  it  Ie 
spurious,  as  that  IRCA  caused  it.   And  we  are  especially 
vulnerable  without  (1)  a  finding  of  increase  in  discrimina- 
tion since  IRCA  or  12)  a  hyoothesis  to  explain  how  IBCA  could 
have  caused  such  an  increase  if  we  had  found  one. 

e.   Summary 

As  noted  above,  T  find  only  weak  methodological  support  for  a 
findinq  that  IRCA  caused  the  wldesoread  discrimination  we 
'found,  and  I  thaceEore  believe  we  should  not  make  such  a 
findinq  or  nush  hard  on  attribution — beyond  talking  about 
"some  evidenca"  or  somethinq  aooroor iately  tentative.   We 
cannot,'  I  think,  defend  a  stronger  oosition  methodologically, 
b48«<a  on  these  data  and  this  analysis. 


fostscriott   XEter  m««tinq  with  the  relevant  division  people, 
I  have  qood  hope  that  the  report  will  be 
U8V Cully  revised. 
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Mr.  Mazzoli.  Dr.  Papademetriou. 

STATEMENT  OF  DR.  DEMETRIOS  G.  PAPADEMETRIOU,  SENIOR 
ASSOCIATE,  CARNEGIE  ENDOWMENT  FOR  INTERNATIONAL 
PEACE 

Dr.  Papademetriou.  Thank  you,  Mr.  Chairman. 

What  I  will  try  to  do  is  comment  on  a  couple  of  points  that  my 
colleague  Michael  Teitelbaum  has  made  and  then  defer  to  my 
friend  Mark  Miller  on  my  left,  who  will  address  himself  to  the  first 
third  of  my  presentation  which  deals  with  whether  we  might  be 
able  to  draw  some  lessons  from  the  enforcement  and  the  effects  of 
employer  sanctions  from  European  countries. 

I  have  tried  to  do  three  things  in  my  testimony.  The  first  one  is 
discuss  the  European  case  andf  provide  some  guidance  about  how 
to  understand  the  experience  from  the  European  enforcement  of 
employer  sanctions. 

It  is  important  to  understand  how  a  policy's  preeminent  rationale 
affects  both  the  expectations  from  and  the  implementation  strate- 
gies for  that  policy. 

In  this  regard,  I  wanted  to  emphasize  that  many  of  the  other 
countries  that  engage  in  sanctioning  employers  for  hiring  illegal 
aliens  do  so  primarily  as  a  labor  law  enforcement  measure  rather 
than  an  immigration  control  measure,  which  of  course  brings  to  the 
table  the  issue  of  whether  we  maybe  asking  either  too  much  or  the 
wrong  thing  of  employer  sanctions. 

I  would  suspect  it  is  more  the  former  rather  than  the  latter. 

With  regard  to  effectiveness,  which  is  sort  of  the  second  part  of 
my  testimony  the  effectiveness  of  employer  sanctions,  I  have  to 
concur  with  Michael  that  they  have  had  probably  little  measurable 
effect. 

We  have  obviously  seen  an  increase  in  illegal  immigration,  if  bor- 
der apprehensions  are  any  measure.  Certainly  the  soft  underbelly 
of  the  entire  sanctions  enterprise,  which  is  tne  documents,  make 
any  contrary  judgments  by  the  agencies  that  enforce  employer 
sanctions  highly  suspicious,  certainly  almost  invalid,  in  my  view. 

I  conclude  my  written  testimony,  and  this  is  the  third  part  of  my 
presentation,  with  four  recommendations  for  courses  of  action  this 
subcommittee  might  take.  All  of  these  proceed  from  the  assumption 
that  employer  sanctions  must  remain  in  force  as  an  essential  part 
of  the  overall  strategy  to  control  illegal  immigration  by  focusing  on 
the  employment  of  illegal  aliens. 

Those  four  responses  or  recommendations  are  divided  into  two 
parts.  Three  of  them  are  exclusively  domestic  in  focus.  The  fourth 
one  is  more  international  without  being  simply  giving  aid  to  other 
countries. 

The  first  is  that  the  Congress  and  the  administration  must  en- 
gage in  a  dialog  designed  to  candidly  appraise  the  effectiveness,  in- 
cluding the  adverse  dfiscriminatory  effects  of  the  law. 

To  the  best  of  my  knowledge,  there  has  never  been  either  such 
a  dialog  or  an  appraisal.  A  necessary  prerequisite  to  a  candid  dia- 
log, if  not  necessarily  to  a  successful  outcome  would  be  for  both  in- 
stitutions to  put  some  of  their  jurisdictional  concerns  aside  and  be 
inclusive,  rather  than  exclusive,  on  who  should  participate  in  such 
discussions. 
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I  was  very  much  buoyed,  Mr.  Chairman,  by  your  obvious  interest 
in  engaging  your  colleagues,  both  from  the  Congress  and  also  from 
the  administration  on  such  a  discussion  this  morning. 

It  seems  to  me  that  control  of  illegal  immigration  can  be  im- 
proved only  when  we  appreciate  more  ftiUy  the  fact  that  violations 
of  immigration  laws  often  go  hand  in  hand  with  violations  of  labor 
laws,  tax  laws,  criminal  laws,  and  laws  which  protect  basic  human 
and  civil  rights. 

Organizing  responses  which  build  on  each  agency  s  coomparative 
strength  not  only  make  optimum  use  of  enforcement  resources,  but 
also  convey  the  image  of  a  serious  commitment  to  combating  illegal 
immigration.  It  seems  to  me  that  such  responses  are  thus  both 
good  policy  and  good  politics. 

The  second  recommendation  is  to  engage  in  true  oversight.  It 
seems  to  me  that  this  subcommittee  and  every  other  committee  in 
Congress  is  most  effective  when  it  can  cajole  or  compel  executive 
agencies  to  share  with  them  the  lessons  from  their  experiences  and 
then  engage  them  in  a  constructive  conversation  about  their  needs 
in  order  to  do  a  better  job. 

If  the  agencies  need  more  prodding  in  this  regard,  a  careful  inde- 


ness.  I  suggested  in  the  body  of  my  text  an  easy  if  costly  way  for 
the  GAO  to  settle  the  question  of  effectiveness. 

I  am  convinced  that  an  honest  self-appraisal  by  the  INS  will  tell 
you  what  I  have  told  you:  That  sanctions  are  grossly  ineffective. 
More  importantly,  however,  it  might  lead  to  a  fruitful  exchange 
about  legislative,  regulatory  and  funding  initiatives  that  might 
help  that  agency  to  discharge  its  many  and  complex  functions  bet- 
ter. 

The  third  recommendation  deals  with  bemg  prepared  to  truly 
test  sanctions  and  to  abandon  them  in  their  present  form  if  they 
are  found  to  be  either  ineffective  or  unacceptably  burdensome. 

The  full  test  of  sanctions  will  require  addressing  with  equal  vigor 
the  issue  of  employment  discrimination  and  to  engage  in  the  dif- 
ficult discussion  about  secure  identification  documents.  This  last 
issue  raises  important  sensitivities  about  our  views  on  privacy,  con- 
fidentiality and  civil  liberties. 

It  is  extremely  important  that  we  have  the  broadest  possible  dis- 
cussion about  these  things.  I  think  it  is  disingenuous  on  our  part 
to  try  to  focus  on  the  issue  of  discrimination  by  either  building  up 
or  dismissing  the  GAO  report.  I  think  that  is  essentially  irrelevant. 

There  is  a  body  of  literature — it  has  been  very  meager,  I  would 
admit — but  a  body  of  literature  nonetheless  exists  that  suggests 
that  the  law  has  had  a  discriminatory  side  effect. 

The  law  does  provide  an  opportunity  for  employers  to  play-out  in 
their  employment  decisions  their  preferences  and  biases  about  who 
is  a  proper  or  prospectively  good  employee  and  who  is  not. 

It  seems  to  me  that  the  question  that  one  of  your  colleagues 
asked  earlier  as  to  whether  it  is  proper  for  a  law  to  provide  such 
opportunities  for  discrimination  or  not  is  a  good  question  for  us  to 
begin  to  really  deal  with. 
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In  this  regard,  and  perhaps  in  what  may  be  one  of  the  most  con- 
troversial parts  of  my  testimony,  I  suggest  some  shifting  around  of 
responsibihties,  both  in  the  primary  responsibihties  for  sanctions, 
as  well  as  on  how  to  enforce  sanctions  altogether.  I  am  talking  here 
about  shifting  primary  responsibility  for  sanctions  to  the  Depart- 
ment of  Labor  and  much  more  effective  cooperation  and  coordina- 
tion among  agencies.  It  is  for  the  first  time  this  morning  that  I 
learned  that  the  Social  Security  Administration  is  working  with  the 
INS  in  New  York.  I  would  like  to  see  much,  much  more  of  that. 

I  would  also  like  to  emphasize  a  point  that  you  made  earlier,  Mr. 
Chairman:  A  continuing  campaign  of  public  education.  It  seems  to 
me  that  regardless  of  what  we  do  with  employer  sanctions,  it  is 
going  to  be  necessary  that  we  continue  to  educate  new  employers 
and  employers  in  the  low  wage  sector.  Employers  who  are  just 
starting  their  businesses  really  do  not  understand  the  law;  we 
must  educate  them  as  to  the  requirements  of  the  law.  Public  edu- 
cation must  remain  or  become  a  continuous  adjunct  to  employer 
sanctions. 

The  final  recommendation  that  I  have  is  more  of  an  international 
one.  I  certainly  think  that  aid  £ind  investment  and  the  development 
of  the  sending  countries  are  certainly  good  things  for  the  sending 
countries  and  gradually,  eventually,  they  are  good  things  for  us, 
too,  the  developed  world,  in  that  they  reduce  some  of  the  pressure 
for  emigration. 

I  probably  am  much  more  patient  with  this  process  than  perhaps 
my  colleague,  Michael,  might  be  and  I  certainly  will  not  dismiss 
this  as  a  crucial  long-term  strategy  of  any  advanced  industrial  soci- 
ety or  even  better,  for  all  advanced  industrial  societies  together. 

But  my  recommendation  is  actually  much  more  modest  than 
that.  It  is  basically  to  use  bilateral  and  trilateral  opportunities 
which  already  exist  with  our  friends  in  Canada  and  Mexico,  and 
particularly  with  our  emerging  close  friends  in  Mexico,  to  ask  for 
their  assistance  and  cooperation  in  preventing  the  passage  through 
their  countries  of  third-country  nationals  seeking  to  enter  the  Unit- 
ed States  illegally. 

Also,  I  would  like  to  explore  whether  it  is  possible  in  the  context 
of  these  same  negotiations  to  ask  for  these  countries  cooperation  in 
trying  to  control  some  of  the  smuggling  that  takes  place.  I  think 
it  would  be  unreasonable  at  this  time  to  expect  Mexico  to  simply 
somehow  prevent  its  own  nationals  from  seeking  to  come  to  the 
United  States.  But  if  you  start  modestly,  it  seems  to  me,  and  if  you 
use  the  leverage  that  negotiations  such  as  NAFTA,  or  the  ongoing 
negotiations  between  the  United  States  and  Canada,  as  well  as 
among  the  United  States,  Canada  and  Mexico,  on  the  concept 
known  as  "safe  country,"  or  for  that  matter,  the  binational  relation- 
ship we  have  had  with  Mexico  for  over  10  years,  or,  finally,  the 
emerging  relationship  between  the  U.S.  Department  of  Labor  and 
the  Department  of  Labor  and  Social  Affairs  in  Mexico,  you  stand 
a  good  chance  to  make  some  progress  in  these  areas.  These  are  op- 
portunity vehicles  for  putting  those  kinds  of  issues  on  the  table  as 
really  discuss  them  this  with  our  partners. 

Mr.  Mazzoli.  Thank  you  very  much  for  very  excellent  testimony. 

[The  prepared  statement  of  Dr.  Papademetriou  follows:] 
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llTPBOPOeTIQM 

Mr.  Chairman  and  Members  of  the  Subcommittee: 
ThanJc  you  for  the  opportunity  to  offer  my  views  on  employer 
«»nction«.   I  hope  that  such  views  might  be  of  some  value  as  you 
discharge  your  oversight  responsibilities  with  regard  to  this 
component  of  the  U.S.  effort  against  illegal  inunigration. 

Today,  I  will  do  four  things.   First,  I  will  address  myself 
generally  to  the  issue  of  employer  sanctions  as  an  iiunigration 
control  measure.   In  doing  so,  I  will  bring  a  broader  comparative 
perspective  to  some  of  my  remarks  in  an  effort  to  explain  why 
this  control  measure  seems  to  be  more  effective  in  some  other 
countries  <fron  which  we  borrowed  it)  than  it  is  here.   I  will 
then  comment  on  the  Government's  effort  to  enforce  compliance 
with  the  prohibition  of  the  employment  of  unauthorized  workers 
and  briefly  syntheeiae  the  still  meager,  yet  in  my  view 
oonpellina.  research  evidence  on  the  affects  and  effectiveness  of 
sanctions  in  the  United  States.   ttiird,  I  will  reflect  on  the 
limits  of  using  the  labor  market  to  control  illegal  immigration 
and  argue  for  broader  and  more  comprehensive  control  policies. 
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In  this  ••gnent,  I  will  also  propos*  sons  initial  steps  you  night 
consider  taking  if  you  are  interested  in  revisiting  the  overall 
IRCA  control  strategy.  I  will  conclude  ray  presentation  by 
arguing  in  favor  of  retaining  employer  sanctions,  ilfe^lt 
prin^arilv  becauaa  of  mv  inability  to  construct  at  this  time  a 
rp>i1istic  alternative  to  them. 

T.  TT.t.BeXL  IIOnQRATIOH  COMTROLS 

Over  the  past  two  decades,  deterring  the  enploynent  or 
unauthorized  foreigners  by  penalizing  the  enployers  who  ensploy 
then  has  gradually  become  the  policy  instruaent  of  choice  for 
increasing  nuiabers  of  advanced  industrial  societies.   sanctions 
have  thus  redefined  the  enployer/employee  relationship  by  asKlng 
employers  to  share  in  the  responsibility  of  making  legal 
immigration  status  a  new  employment  standard  and  penalizing  then 
if  they  fail  to  do  so. 

In  the  United  States,  the  immigration  Reform  ana  Control  Act 
(IRCA)  envisioned  a  concerted  enforcement  effort  resting  on  a 
triad  of  major  initiatives  undertaken  simultaneously:  (a)  a 
large-scale  legalization  program— a  country's  flat  admission  of 
failure  in  controlling  unauthorized  migration  and  the 
indispensable  first  step  to  regaining  control;  (b)  improved  u.s.- 
Maxico  border  security— to  be  accomplished  primarily  by  directing 
additional  resources  toward  the  U.S.  Border  Patrol;  and  (c)  the 
prohibition  of  employment  without  appropriate  work  authorization. 

The  law's  first  clement  was  discharged  with  exemplary 
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•fflciency  by  tA«  INS.  Tbe  second  has  fallen  victln  to  budget 
rMilitivs  «nd  xam   always-expanding  dcnands  on  the  INS' 
cnforceaent  portColio.  The  final  elenent,  employer  aanctione, 
has  proven  to  be  extremely  elusive  as  a  policy  goal,  while  having 
a  strongly  divisive  effect  as  it  came  to  be  understood  as 
contributing  to  increased  discrimination  in  employment. 
gmplover  Sanctions  in  Comparative  Perspective' 

The  comparative  analysis  of  the  evidence  on  the 
errectiveness  of  employer  sanctions  suggests  many  sinilaritiec 
across  experiences  and  thus  allows  us  to  draw  several  important, 
snared  observations.  At  the  same  time,  it  is  easy  to 
overemphasize  the  usefulness  of  comparative  learning. 
Differences  in  the  relationship  and  relative  power  of  the 
executive  vis-a-vis  the  legislative  branch,  as  well  as  history 
and  key  attributes  of  a  nation's  civic  and  political  culture, 
shape  the  nature  of  decisions  on  immigration  policies. 
Furthermore,  fundamental  perceptions  about  the  proper 
relationship  of  the  goverr.nent  to  the  governed,  the  degree  of 
intrusiveness  in  the  labor  market  and  on  individuals'  livee  which 
public  philosophy  and  custom  consider  appropriate,  or  the 
strength  and  political  mobilization  capabilities  of  affected 
groups,  shape  both  what  is  politically  feasible  in  each  case  and 
how  impartially  or  effectively  policies  are  implemented.   Suoh 


'For  a  full  discussion  of  (and  proper  references  on)  this 
issue,  see  Papadenetriou.  "Confronting  the  challenge  of 
Transnational  Migration:  Domestic  and  international  Responses," 
pp.  207-20  in  The  Changing  Course  of  Int,ernati<?nal.  Higgt^tJon- 
Paris:  OECD.  1993. 
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diff«rcnc«B,  In  turn,  dstermine  to  a  large  dcgraa  whather  (and 
how)  tha  Sana  policy  night  work  across  two  or  nora  countries. 

Three  exaiaplea  of  idiosyncratic  actions  will  help 
deaonstrate  the  point  of  the  care  one  nust  exercise  irtien  engaging 
in  coaparative  policy  research. 

•  Canada's  and  Australia's  conpetent  oinisters  (both  countries 
have  Cabinet  Hinistars  heading  their  iinaigration  agencies) 
can  usually  count  on  majority  support  for  their  programs  in 
the  Parliasant  and  their  agencies  have  the  authority  simply 
to  promulgate  significant  changes  in  the  lav — often  through 
regulatory  action.   For  cxanple,  in  January  of  this  ye2u:. 
precisely  on  schedule,  Canada  passed  and  began  to  itrpleaent 
fully  a  T&assive  revision  of  its  icmigration  laws — the 
legislation  for  which  was  only  introduced  in  August  of  1992! 

•  aamany,  unhappy  with  the  incidence  and  growth  in 
"Sohwarsarbeit,"'  seriously  oonaid«re<l  iraplananting  a 
national  worker  pemit  systen  that  would  hava  required  that 
the  bearer's  picture  ba  affixed  on  the  permit.   Kotably, 
only  thoea  employad  in  certain  low-vaao  inductriac,  such  as 
construotion,  oleaning,  and  low-skill  eorvioea  (where  tha 
inoidenoe  o£  unauthorised  anploynent  is  thought  to  ba 
highest)  would  hava  been  required  to  oarry  theee 

identi float ion  oarde  and  present  them  upon  demand.   (The 
program  was  vitiated  following  foraign»pol lay-dictated 
agreements  with  Poland  giving  Poles  automatic  three-month 
"touriat-worker"  visas  in  1990) . 

e    France  has  been  pursuing  enhancements  and  refinements  in  its 
"war"  against  Illegal  employment  with  extraordinary  seal — 
along  legislative,  regulatory,  and  enforcement  paths.   A 
major  legislative  overhaul  in  1991  expanded  the  government's 
authority  to  punish  much  more  severely  both  employers  and 
their  unauthorized  workers,   rurtherroore,  continuous 
regulatory  and  enforcement  policy  adjustments  have 
strengthened  enormously  tne  inter-ninisterial  task  force 
which  coordinates  overall  activities  on  this  Issue  from 
Paris  (led  by  and  housed  in  the  French  Department  of  Labor 
and  social  Affairs) .  They  have  also  allowed  the  better 
deployment  of  enforcement  resources  in  the  field  and  an 


^Loosely  translated  as  "off-the-books"  or  underground  work; 
it  includes  many  usually  legitimate  but  undeclared  economic 
activities. 
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eqi&asls  on  building  en£orc«a*nt  "parcnersnips"  with   labor 
•na  •Bploy«r  groups  In  a«l»ct«(a  )c«y  •oonomlc  seotors  (so 
far,  In  construction,  halrdresslng,  and  automotive  repairs) . 
Tog«th«r  with  an  enphasis  on  public  eflucation  ana  on 
convincing  tne  judicial  authorities  or  the  public  policy 
inportance  or  tne  law,  France  nas  registered  a  near 
quadrupling  or  successful  enforcement  actions  in  the  last 
few  years. 

western  European  countries  nave  had  a  long  history  of 
protecting  tnelr  workers  by  controlling  access  to  their  labor 
narkets  by  unauthorized  aliens,   in  fact,  France  adopted  employer 
sanctions  as  early  as  1926,  and  then  again  in  1946,  although  most 
other  advanced  industrial  European  countries  instituted  similar 
provisions  only  In  the  1970s.'  As  in  the  United  States,  many  of 
these  countries  resorted  to  sanctions  after  considerable  debate 
and  despite  uncertainties  regarding  the  administrative 
feasibility  of  such  programs,  the  degree  to  which  they  would  be 
enforced  (especially  by  judicial  agencies) ,  and  the  nature  and 
magnitude  of  their  impact. 

However,  the  underlying  rationale  for  adopting  employer 
sanctions — and  hence  the  policy  and  political  expectations  from 
them— differs  subtly  yet  substantially  in  most  of  Europe  from 
that  of  either  the  United  states  or  the  many  Asian  states  that 
have  also  adopted  sanctions  in  the  last  few  years  (such  as  Japan, 


•France  decreed  employer  sanctions  aqain  in  1976;  Great 
Britain  adopted  legislation  prohibiting  the  harboring  of  illegal 
aliens— though  not  their  employment  (out  of  fear  of  fueling 
discrimination)— in  1971;  Switzerland  has  had  similar  anti- 
harboring  statutes  since  1931  and  adopted  an  explicit  statute 
aimed  at  the  employment  of  illegal  aliens  in  1984;  the  Federal 
Republic  of  Germany  first  prohibited  the  employment  of 
clandestine  aliens  in  1975,  as  have  The  Netherlands  (1974), 
Austria  (1981),  Italy,  Spain,  and  Belgium. 
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Taivan,  Singapore.  South  Koraa,  «nd  Hon?  Kong) .  Moat  europa«ns 
saw  (and  continu*  to  saa)  sanctions  first  ss  a  labor  aarkst 
control  maasura  (i.e.,  as  a  tool  for  stanming  tha  spread  of  the 
underground  econony') ,  than  as  an  employnant  standard  (i.a.<  as 
a  nechanism  for  pravanting  unfair  Isbor  practices  and  controlling 
tha  exploitation  of  "elandastina"  migrants) ,  and  only  then  as  a 
clandestine  migration  control  measure.' 

In  contrast,  the  U.S.  and  ir.oet  Asian  states  adopted 
sanctions  primarily  as  a  clandestine  imiaiaration  ocntrol  aeasure- 
-with  iaproved  working  conditions  as  an  important  yet  ancillary 
benefit.   Because  the  main  motive  behind  the  relevant  statutes 
gives  rise  to  different  expectations  in  eaoh  type  of  case,  the 
relevant  measure  of  "effectivenacs"  also  differs. 

These  precautions  about  comparative  analysis 
notwithstanding,  there  are  several  important  oonolusions  I  would 
like  to  draw  from  reviewing  the  experiences  of  other  countries. 
The  most  critical  is  the  need  to  be  persistent  in  enforcing  and 
eoneietant  in  aoplvinq  the  law— and  patient  about  making 
csacurable  progress.   Furthermore,  authorities  must  be  willing  to 
constantly  revisit,  perhaps  rethink,  and  certainly  always  adjust 
the  program. 

The  analysis  also  broadly  supports  the  following 


'concern  about  the  underground  economy  focuses  primarily  on 
the  evasion  of  contributions  to  the  social  safety  net. 

'immigration  control  per  se  remains  the  responsibility  of 
border  controls  and  an  intricate  system  of  residence  and  work 
permits. 
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observations: 


It  takss  tiae— mors  than  ths  United  States  has  given— to 
establish  what  amounts  to  a  new  employnent  standard:  legal 
immigration  status.   Employer  sanctions  entail  a  change  in 
the  culture  of  work  that  includes  a  fundamental 
transformation  in  the  employment  practices  of  certain 
economic  sectors  where  clandestine  foreign  workers  have  bean 
employed  routinely  since  the  very  inception  and  through  the 
formative  years  of  certain  industries. 

It  is  important  to  set  modest  goals  and  engage  in  a 
sustained  enforcsBant  effort  within  that  framework.   Suoh 
•ffort  is  li)cely  to  prova  nora  effaotiva  if  it  focuses 
aittultanaouclv  on  the  followingt 

(a)  gradually  parf acting  both  the  law  and  its 
iapleaantation  etratagy  (eepecially  by  clarifying  and 
simplifying  both) t 

(b)  a  sustained  educational  effort  directed  toward  both 
employers  and  the  public;  and 

(c)  a  public  procaae  that  systeiaatioally  reinforces  the 
perception  that  the  government  attaohea  high  priority 
to  enforcing  the  law.   Violations  thus  must  be  pursued 
aggressively>-and  lead  to  substantial  fines*  and 
prosecutions.' 

It  is  critical  that  there  is  as  nuch  formal  and  infortnal 
coordination  among  the  agencies  entrusted  with  the 
implementation  of  employer  sanctions  as  is  practical  and 
that  enforcement  is  regularly  reviewed  with  an  eye  toward 
deploying  strained  resources  most  effectively.   Of 
particular  significance  in  this  regard  is  persuading 
government  prosecutors  of  the  need  to  devote  tne  necessary 
resources  to  prosecute  violations  and  tne  courts  of  the 
importance  of  netlng  out  penalties  tnat  are  consistent  and 
proportional  with  the  offense. 

rinally,  employer  sanctions  must  be  part  of  a  larger  effort 


•in  France,  for  instance,  the  "administrative  fine,"  which 
is  often  the  largest  component  of  the  monetary  penalties,  is 
automatic  and  non-negotiable. 

'The  French  implementation  effort  has  focused  more  on 
persuading  judicial  authorities  to  pursue  prosecutions  ir.ora 
aggressively,  and  on  the  creation  of  an  independent  prosecutor's 
office. 
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to  •nforce  all  labor  and  iamigration  laws.   By  reducing  tha 
•COnoaic  Incentivs  that  usually  is  at  the  tidart  oC  the 
exploitative  amployiBant  of  unauthorized  aliens,*  such 
enforcement  may  prova  an  affective  strategy  for  controlling 
the  spread  of  tha  undarground  aconony. 

It.  ASSEaSlHa  THB  IPFKCTC  AMP  EFPBCTIVBWgSS  OT   EMPLOYER 
BAMCTIQMfl» 

Arguably,  amployer  sanctions  have  complicated  somewhat  the 

search  for  enploynont  for  those  without  worK  authorization.   The 

law  does  not,  howavar,  appear  to  have  influenced  significantly 

the  social  oachanisa  that  facilitates  unauthorized  migration.   By 

failing  to  persuade  athnio  concaunities  and,  through  then, 

dissuade  prospactiva  clandestine  ininigrants  from  undertaking  the 

journey  to  tha  United  States,  sanctions  have  also  failed  to 

eetablifih  legal  status  as  o  new  enployiaent  standard,**  or  to 

coniaunicata  to  ai&ployaro  that  workplace  exploitation  is  an 

intolerable  social  cost  that  adversely  affects  all  worlcers, 

making  it  incostpatible  with  free  and  democratic  societies. 


'zt  must  be  kept  in  mind  in  this  regard,  however,  that  the 
European  systems'  strong  social  safety  net,  which  sets  employer 
payroll  taxes  and  related  overhead  costs  at  levels  much  higher 
than  thay  are  in  the  U.S.,  provides  an  additional  incentive  to 
employing  unauthorized  aliens.   As  a  result,  the  fine  structure 
there  is  often  much  mora  substantial  than  what  IRCA  provides. 

•Tor  a  full  discussion  of  (and  proper  references  on)  this 
issue  see  Papadenetriou  et  al.  (1991),  Employer  Sanctions  and 
U.S.  Labor  Markets.   This  is  the  U.S.  Department  of  Labor's 
contributions  to  the  President's  first  and  second  reports  On  the 
IiBPlamantation  and  Impact  of  Emplover  Sanctions. 

^*Nowhere  is  the  need  for  sucn  a  standard  more  pronounced 
than  in  locations  where  the  overrfhelming  raajcrity  of  unauthorized 
aliens  continue  to  concentrate,  and  in  Industries  in  low  wage 
sectors  where  both  enployroent  standards  and  immigration  laws  are 
most  likely  to  be  abused. 
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Attaapting  to  curb  an  illeaal  business  practiea  by 
introducing  nsv  foms  of  aconomic  deterrants  (aanctioaa)  can 
succaad  only  vhen  it  is  cLaar  that  the  law  will  be  anforcad 
aggressively  and  that  tha  penalty  is  substantial  enough  so  that 
finas  will  not  treat  it  slstply  as  an  additional  coat  to  doing 
business.  And  within  reason,  the  effectiveness  of  the  effort  to 
stea  clandestine  aigration  hinges  on  a  nation's  ability  to  devote 
sufficient  resources  to  the  lav's  enfercemant J^ 
overall  Effects  and  Rf feetivpn^its 

The  assessment  of  the  overall  evidence  points  to  at  l«ast 
one  fundamental  weakness  in  the  law:  the  lack  of  a  reliable  means 
of  identifying  persons  entitled  to  work  in  the  united  states, 
i.e.,  the  absence  of  a  work  authorization  systen  enabling 
employers  to  establish  ralJAblv  a  new  employea's  idontity  and 


"Two  unintended,  though  not  unpredictable,  discriminatory 
side  effects  of  sanctions  are  important  to  enphasize  hare:  (a) 
employment  discrimination  based  on  national  origin  or  citizenship 
status;  and  (b)  wage  discrimination,   while  onployar  sanctionc 
may  simply  reinforce  the  ethnic  or  national-origin  biases  of  some 
employers,  what  is  even  more  parnicious  is  whan  a  law  nakos  soma 
employers  reluctant  to  hira  "foreign-looking"  and  "-sounding" 
workers  out  of  fear  of  increasing  thair  potential  for  exposure  to 
sanctions.   Research  evidence  leaves  no  doubt  that  uncertainty 
about  the  law  and  tha  difficulty  ef  ascertaining  the  authentioity 
of  the  offered  documentation  tend  to  reinforce  discriminatory 
behavior.   With  regard  to  wage  discrimination,  reducing  the  wages 
offered  to  foreign-looking  or  -sounding  workers — in  what  amounts 
to  what  Chiswick  has  called  a  "hiring  tax" — may  be  a  defensive 
adaptation  by  employers  who  pass  on  to  these  workers  their 
additional  costs  of  monitoring  tha  workplace.   In  addition  to  the 
"fairness"  and  social  policy  concerns  that  all  discrimination 
raises,  from  an  employment  policy  perspective,  labor  market 
rtSgr^rHmination  undermines  labor  standards  for  all  workers  and 
requires  concerted  action  to  redress  it. 
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work  •llglbllity." 

A  r«vl«w  of  both  the  research  literature  «nd  data  convince 
■e  that  the  aabitleua  goel  of  altering  the  eaploywent  practices 
of  the  low-wage  induetriea  in  which  unauthorized  workers 
concentrate— the  change  that  employer  sanctions  oust  accomplish 
if  they  are  to  be  effeotive—is  not  being  met.  The  evidence  is 
no  longer  equivocal — and  to  continue  to  counsel  patience  with  the 
statue  quo  has  beoone  largely  a  political  statement  approaching 
the  status  of  a  law-and-order  mantra  (and  in  some  quarters  a 
"loyalty"  teot  of  sorts)  rather  than  a  sustainable  policy  ide^. 

To  data,  the  findings  of  the  research  evidence  on  the 
effects  and  effectiveness  of  sanctions  ranges  fron  a  small  effect 
on  wages  in  certain  firms  and  labor  marKets,  to  overall 
inoffootiveneee  in  reducing  measurably  the  en^loynent  of 
unauthorised  aliens."  And  it  would  be  fair  to  say  that  at 


"clearly,  this  observatior  points  to  one  direction  toward 
which  the  discussion  about  sanctions  is  liKely  to  Qove.   See  the 
Sonata's  first  stab  at  this  issue  in  options  for  an  Improved 
Emolovieent  Verification  Svsten;  A  Staff  Report  Prepared  for  the 
Use  of  the  Senate  Subcomicittee  en  Iruaiaration  and  Refugee  Affairs 
(102  Congress,  2nd  Session,  S.  Prt.  102-114,  September,  1992). 
See  also  my  preliminary  views  on  that  Initiative:  "Introductory 
Remarks  on  Options  for  ...,"  ibid. .  pp.  IX-XVII. 

'^h«  issue  of  the  law's  effectiveness  is  neither  nearly  as 
empirically  "soft"  nor  as  "unascertainable"  as  those  who  are 
invested  in  the  institution  of  sanctions  often  argue.   This 
Subcommittee  can  ask  the  GAO  to  conduct  a  study  which  can  both 
"resolve"  this  issue  and  cffer  Invaluable  insights  on  the 
employers  of  unauthorized  aliens.   A  statistically  valid 
stratified  sample  of  U.S.  employers  can  be  drawn  and,  after 
assuring  them  of  full  confidentiality,  the  GAO  could  go  through 
each  selected  employer's  hiring  records  for  a  brief  period  of 
time,  check  all  1-9  records  against  INS  and  Social  Security 
Administration  data-bases  (the  methodology's  weakest  link),  and 
then  extrapolate  the  results  to  the  universe  of  U.S.  employers. 
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least  until  about  a  littla  aore  than  ono  yoar  ago,  when  the  ins 
attached  a  such  higher  priority  to  tha  •nforoeacnt  of  sanctions, 
stcraoing  illegal  ivaigration  had  not  r«c*iv«d  th«  sustained 
attention  the  Congress  had  intended  in  passing   th*  198« 
Innigration  Reform  and  Control  Act  J* 
Enforcenent  Data  from  tha  Departmant  of  Labor 

I  nay  be  uneUole  to  assess  fully  tha  XKS  effort,  but  i  do 
feel  qualified  to  speak  to  the  results  of  the  Departaent  of 
Labor's  (DOL)  investigations. 

As  a  rule,  DOL  investigations  are  tiriggered  by  employee 
conplaints  eddout  possible  violations  of  the  FLSA  and  other  labor 
standards.  As  a  result,  the  firms  investigated  by  DOL/Enployment 
Standards  Administration  (ESA)  are  not  representative  of  the 
universe  of  all  enployers  and  they  almost  oertainly  understate 
the  degree  to  which  all  U.S.  employers  comply  with  either  the 
FLSA  or  the  IRCA  paperwork  reguirenenta.   Nonetheless,  the  Labor 
Departsent ' s  investigation  data,  when  reviewed  together  with  INS 
investigation  data,  do  allow  a  glimpse  on  how  the  IRCA  employment 
verification  requirement  has  been  received  and  internalised  in 
the  "problen  sectors" — i.e.,  among  firms  that  typically  generate 
eoplcyee  complaints. 

Since  Septenber  1987,  when  ESA  began  its  employraent 
eligibility  verification  functions  under  IRCA,  through  the  end  of 
FY  1992,  DOL/ESA  conpliance  staff  conducted  210,4  58  reviews  of 


**It  is  up  to  the  INS  to  dispel  these  perceptions  and  up  to 
this  Subcomaittee  to  danand  that  it  does  so. 
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oaploycr  I-»  records.  Tt)*8e  reviews  point  to  a  gradual 
i»prove«ent  in  eaployer  conpliance  with  ths  IRCA  paperwork 
requirements.  Specifically,  the  share  of  ESA- investigated  fims 
whose  1-9  paperwork  was  judged  to  be  "nonexistent"  (suggesting  no 
attexipt  to  comply),  dropped  steadily  throughout  the  program's 
duration  from  about  33  percent  in  FY  1987/FY  1988  to  about  18 
percent  in  FY   1992.  And  after  virtually  no  inproveoent  in  the 
program's  first  four  years,  the  proportion  of  firms  judged  to  be 
in  "apparent  compliance"  edged  upward  from  about  37-38  percent, 
to  nearly  42  percent  for  FX  1992.  Conversely,  the  share  of 
"apparently  non-compliant"  firms,  dropped  from  about  48  percent 
for  the  first  four  years  to  a  little  less  than  42  percent  for  FY 
1992.   (Ttie  remaining  fims  fall  in  a  category  designated  as 
"undetermined  compliance")* 

in  general,  these  enforcement  data  appear  to  lend  support  to 
tne  general  proposition  that  it  takes  tine  for  a  new  labor 
standard  to  become  part  of  the  culture  of  the  workplace.   Extreme 
care,  however,  must  be  used  in  interpreting  these  data.  While 
clearly  not  a  random  selection  of  U.S.  employers,  the  DOL  data 
show  a  continued  increase  in  compliance  with  the  IRCA  paperwork 
verification  requirement  among  a  subset  of  U.S.  employers  who 
nave  an  above-average  propensity  both  to  violate  labor  laws  and 
hire  unauthorized  workers.  The  clear  trend  for  this  group  of 
employers  has  moved  from  keeping  no  records  on  employment 
verification,  to  keeping  partial  records,  to  keeping  total 
records.  What  the  POL  data  do  not  allow,  however,  is  the 
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iaftrane*  that  cJm  ebavrrtJ  Inrrensas  in  papcrvorK.  coaplianct 
Bight  c«fl«ct  •  deollnlnq  Inaldane*  of  hiring  uiwiuthorlzacl 


QQUJVr  r^tift  gwrtinfttiun  an*?  LmpiPvor 

Vhll*  both  th«  f«ot»  Bbout  And  the  meaning  uf  aCteinietrative 
data  can  be  Usputed.  the  'usue  of  evacall  eeordi nation  between 
thw  two  agencies  engaged  in  the  enforceaent  of  eniiLoyer  sanctiona 
is  leic  eabjoet  to  disput.— at  least  until  very  r««:;ently. 

JWtwithstandlna  son*  InetAncee  of  aKcelleiit  local-level 
incomai  working  relationsftipe  between  the  two  .^qenciee,  the 
ovaralX  reletionsliip  couia  Be  improved.  A  non-random  survey  of 
SSA  Coapliance  Offlcpre  ecBciuotod  by  DOL  in  late  1991  »na  aariy 
1992  has  pointed  to  the  neaa  for  developing  b«tt«r  nochanlisaa  for 
feraal  feedback  betvnen  me  tvo  agencies  so  as  ta  svrve  their 
Wltual  enforceaont  tnteroote,  better  and  more  ecrrtctlve  follow-up 
Of  each  agency 'e  leadc,  ana  tetter  coordination  -..f  .nforeaBent 
aeti-vitles. 

While  aaam   of  tRaae  matters  were  somewhat  Addressed  In  a 
1992  Menorandiia  of  Understanding"  batvear  th«  <.wo  agenciaa, 
sone  of  that  survey's  other  findings  couJd  riot— although  they  «ay 


"The  MOO  aaaka  to  t:lorify  the  two  aqcncles'  respective 
enforcement  roles  and  reepenaxbilitiee,  ^^-.tnblish  better 
eoaaunioations,  reduce  iluplicaticn,  and  tftua  naka  more  •ffio.-nt 
use  of  enforceaent  resources.  ESA  and  THS  have  agreed  to  cfiara 
Basic  investigation  dat^i  in  areas  of  nutual  interest 
»y»t«»iitlcaiiy,  train  each  other's  officnr-*  to  recognize  possib-e 
vielatione  of  laws  und«r  i-ach  other's  jurisdiction,  and  unJwrtake 
selectad  joint  invaeti^ationa  against  rnplcyars  violating  DCth 
immigration  and  labtir  lava,   signitioantiy,  the  Mon  giv*»  zsx 
investigators  authority  to  isije  w-cnlng  notleoa  dirootly  whan 
tftey  discover  evidence  of  aaplcyocnt  verification  violations. 
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be  of  avwi  nor*  aifnlricane*.   in  p«rtlciU«r,  S6A  CooipUaneQ 
Officers  npoctad  s«v«ral  aoBoaen  prol>l«ns  «s«oolat«d  wliJi 
«onf>l«tlon  Of  the  1-9  foni.   On*  is  anployar  eonfuaion  ibcTut 
which  deeuiMnt*  to  l^«cX  ana  rtcoid,  *nothor  is  that  rirfli  evn»ro 
of  ton  tall  to  conv»y  to  thea*  to  whoir  ttioy  asoign  vori  flection 
raspenstbllitioA  that  procedures  :uuiit  ho  toiiow«d  «xactiy^. 
Japreviaad  ahortcutc,  euch  as  if-dchlng  pnotocoplea  of  talovant 
docuaonts  to  th*  x-»  eera,  rethar  than  r«cordin<i  then — procedures 
vBioh  leave  th«<  fln»  teohnicolly  out  nt   coiipii&nec--have 
oencinued  to  b«  a  probXca. 

Mora  clc^alfioantir,  S3K   rield  staff  identified  snail  fires, 
new  busineavas,  and  tins  that  *ri>   atru^^iinq  to  stay  in  buslnesa 
as  the  typws  of  oetablishaentd  th»t  have  the  neat  trouble 
■alntainlnq  ada^ace  X-9  paperworV.  Kespondonta  observRil  that 
vhethec  or  not  such  firms  aspluy  Allans,  papcn/orx  of  all  »orts 
Is  often  a  low  priority.  3ecaui>«  of  the  nigh  aortallty  or  naw. 
aaall  buninvssas,  the  IRCA  education  effort  nay  have  had  ^ess 
CUKulAtive  effaet  in  this  sei:tor  than  it  has  OBon?  larqrtr,  better 
est«blisbed  firas.   Finally,  biitlneceparcona  unable  to  caad 
English  cr  Spanish,  the  two  Mrguages  in  vhich  1-9  fa»-m»  and 
handbooks  ara  printed,  arc  st  a  particular  disadvantage!.   2ll£A 
flr-Jinqs  point  to  thr  CTiir.ial  iwpertanoo  of  . 
a  cermanant  adiunst  to  ttuplcye-r  sar.ctiona  nnri  point  ta 
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TTT.  wtxT  mam   ai  dqmi? 

Th«  longer  I  am  in  the  inmlgratlon  business,  the  nor* 
convinced  I  beconc  that  cnforcencnt  (tAat  is,  both  external 
controls,  such  as  visa  requirements  and  border  controls,  and 
internal  controls,  such  as  aggressive  programs  or  Interior 
enforcement  of  labor  and  imaigration  laws)  and  regulation  (that 
is,  having  a  sensible  innigration  system  in  place)  are  necessary 
—and  that  as  such  they  must  be  part  of  the  overall  response  to 
illegal  immigration.   I  have  become  even  more  convinced,  however, 
that  these  are  not  li)cely  to  be  sufficient  answers  to  a 
phenomenon  which  holds  virtually  all  advanced  industrial 
societies  in  its  grip. 

A  large  part  of  the  explanation  for  my  pessimism  about 
controls  stems  from  who  we  are  as  a  country  and  how  far  we  should 
go  in  confronting  the  challenge  of  illegal  immigration,   it  Is  my 
view  that  advanced  democratic  industrial  societies  cannot  engage 
in  measures  severe  enough  to  control  situations  which  have 
developed  their  own  social  and  economic  logic  and  structures 
without  doing  gross  violence  at  least  to  the  spirit  of  their 
constitutional  order  by  threatening  democratic  principles  and  the 
rule  of  lav.  Ultimately,  an  effective  immigration  control  regime 
must  be  consistent  with  a  country's  perception  of  itself,  conform 
with  its  humanitarian  obligations,  and  exhibit  clarity  of 
purpose,  programmatic  transparency  and  simplicity,  and 
consistency  and  fairness  in  implementation.   It  must  also  set 
modest,  attainable  goals — rather  than  seeking  magic-bullet 
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solutiena.   Ev»n  th«n,  «  gov«rnmont  aust  b«  prepared  to  tolerate 
the  iaperfectione  and  uncertaintiee  which  inhere  in  every 
management  eystea.   These  are  attributes  and  goal*  which  are 
totally  absent  from  our  eiaployer  eanctions  law. 
QOffie^t^g  RggBOAPe.s 

If  the  precont  employer  eanctions  provigiona  are  the  very 
antithesis  of  these  principles,  what  should  we  be  doing? 

(1)  Cenqress  and  the  Administration  must  engage  in  a 
dialogue  designed  to  oandjdlv  appraise  the  ef fectivenesa 
( JnciudincLthe  adverse  dieoriminatorv  effeeta^  of  the  law.   To 
the  best  of  my  )cnowledge  there  has  never  been  such  a  dialogue  or 
an  appraisal.   A  neoessary  prerequisite  to  a  candid  dialogue — if 
not  necessarily  to  a  successful  outcome — would  be  if  both 
institutions  were  to  put  their  jurisdictional  concerns  aside  and 
be  inolueive,  rather  than  exolusive,  on  who  should  participate  in 
such  discussions. 

Control  of  illegal  innigration  can  be  improved  when  we 
appreciate  more  fully  the  fact  that  violationa  of  immigration 
laws  often  go  hand-in-hand  with  violations  of  labor  lawa,  tax 
laws,  criminal  laws  (connected  to  organized  crime),  and  laws 
which  protect  basic  human  and  civil  rights.   Organising  responses 
which  build  on  each  relevant  agency's  comparative  strengths  not 
only  maXe  optimum  use  of  enforcement  resources  but  also  convey 
the  image  of  a  serious  commitment  to  combat  illegal  immigration. 
Such  responses  ate  thus  good  policy  and  good  politics. 

it)    Engage  in  true  oversight.   Congress  is  at  its  most 
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«Cf*otiv«  vh«n  it  con  cajole  or  compel  executive  aoencies  to 
share  vith  it  the  lessons  from  their  experience  and  then  engaae 
then  in  a  constructive  conversation  about  their  needs  in  order  to 
do  •  b«teer  job.   Zf  tbe  agencies  need  some  prodding  in  this 
regard,  a  careful  Gko   investigation  night  prove  to  be  a  tlaely 
aid  to  decislon-maxing.  Z  am  convinced  that  an  honest  self- 
appraisal  by  the  lus  will  tell  you  \Aat  I  have  told  you— that 
sanctions  are  grossly  ineffective;  more  importantly,  however,  it 
sight  lead  to  an  exchange  about  legislative,  regulatory,  and 
funding  initiatives  which  night  help  it  discharge  its  many  and 
conplex  functions  better. 

(3)  Be  prepared  to  truly  test  sanctions— and  t.a   ahandoti  r.httrt 
in  their  present  fonii  if  thev  are  found  tc  be  eith*^r  ineffective 
or  unacceptablv  burdensome.  A  full  test  of  sanctions  will 
require  addressing  with  ectual  vigor  the  issue  of  employment 
discrlnlnation  and  engaging  in  the  difficult  discussion  about 
secure  identification  documents.   The  topic  raises  important 
sensitivities  about  our  views  on  privacy,  confidentiality,  and 
civil  liberties.   Nevertheless,  it  is  the  central  loophole  in  the 
law  and  arguably  the  one  area  most  in  need  of  improvement,  if  the 
law  is  to  stand  a  chance  to  work. 

Another  of  the  many  things  that  should  receive  full 
consideration  during  such  an  exercise  is  whether  a  revised 
approach  toward  sanctions  night  locate  its  enforcement  with  tha 
agency  which  has  both  the  mission  for  and  a  natural  advantage  in 
enforcing  labor  laws:  the  Departnient  of  Labor. 
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Suoh  a  ahift  night  again  be  both  good  policy  and  good 
politics.  With  an  electoral  aandat*  to  focus  on  th«  tconony  and 
jobs,  tha  Adainistration  should  b«  eager  to  support  policies 
which  provide  U.S.  workers  additional  assurances  that  we  arc 
indoed  oonmittcd  to  protecting  U.S.  jobs  in  the  one  area  where, 
eynbeXioally  at  least,  the  issue  of  "job  displacement  and 
competition"  is  aost  direct:  the  onployment  or  illegal 
ininigrants. 

A  shift  in  responsibilities— and  appropriate  resources — to 
the  Department  of  Labor  should  allow  it  to  be  better  poised  to 
enforce  other  labor  standards  in  the  low  wage  sectors  where  the 
employnent  of  illegal  aliens  adversely  affects  working  conditions 
of  U.S.  workers.   Such  a  shift  will  also  serve  U.S.  workers  well 
in  the  event  that  either  the  Administration  or  the  Congress 
decides  to  abandon  sanctions  in  their  present  form  in  the  future. 

The  eas-3  for  assigning  full  enforcement  of  employer 
sanctions  to  DOL  is  motivated  as  much  by  that  agency's 
comparative  interests  and  advantages  as  by  the  INS's  failings. 
The  IHS  is  always  embattled  and  overburdened  emd  has  numerous 
other  "priorities"  competing  with  the  one  function  (enforcement 
of  employer  sanctions)  chat  is  least  natural  and,  politically,  of 
relatively  lower  standing  for  that  agency. 

Among  these  competing  priorities,  and  ultimately  more 
important  both  in  terms  of  the  agency's  complex  and  difficult 
nisslon  and  placement  within  a  law  enforcement  agency  (the 
Justice  Department)  are  the  following: 
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•  An  •v«r*-lncrea8lng  load  in  pr^Tviding  services  to  aliens  (the 
1990  loalgratlon  legislation  incraasad  Isgal  Imnlgration  by 
about  40  percent  and  backlogs  In  serving  some  categories  of 
aliens  stretcii  to  several  years) ; 

•  Intercepting  illegal  aliens  at  U.S.  borders  and  ports  of 
entry; 

e    Locating,  apprehending,  and  renoving  criminal  aliens;  and 

e    Investigating  and  prosecuting  alien  snuggling  rings,  as  veil 
as  rings  which  produce  and  sell  counterfeit  work-authorizing 
docunente  (an  industry  in  its  own  right) — both  of  which  are 
additional  priorities  iaposed  on  INS  under  the  1990 
IiBnigration  Act. 

Considering  these  realities,  and  given  the  budget 
environaent,  it  is  not  surprising  that  these  competing  IKS 
responsibilities  cause  the  agency  to  have  given  relatively  short 
shrift  to  the  enforcement  of  sanctions. 

Giving  serious  consideration  to  such  proposals  inevitably 
invites  Administration  jurisdictional  politics  (concerns  about 
encroachment  by  other  agencies) .   The  good  news  about  such  an 
approach,  however,  is  that  it  nay  have  a  "cleansing  effect" 
politically— 'by  signaling  the  country's  commitment  to  become  more 
serious  about  protecting  U.S.  workers  against  their  wages  and 
jobs  being  undermined  by  illegal  iremigration. 

The  issues  raised  by  the  review  proposed  here,  as  well  as 
the  neoeasary  intellectual  preparation  for  relocating  sanctions 
and  adjusting  them  accordingly,  is  a  bold  act  of  leadership  which 
neither  the  Congress  nor  the  Administration  night  be  prepared  to 
take  by  themselves.   And  such  a  oourse  would  have  significant 
fiscal  implications. 

It  would  involve  appropriating  sufficient  funds  to  augment 
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th«  oapaoity  of  th«  Bordor  Patrol  to  int«rc»pt  undocunented 
aliens  through  additional  p«rBcnnal,  aquipnant,  support  services, 
and  iaproved  training  for  Bcrdar  Patrol  agants  in  civil  and  human 
rights.   It  muat  also  fooue  on  anhancing  tha  ability  of  the 
Innigration  and  Naturalisation  Sarvico  (INS)  to  disrupt  alien- 
amuggling  rings  and  proaaouto  mora  aggreseivaly  tha  "s«iaggling" 
or  "harboring"  of  illegal  aliens. 
Tnt^rr^ational  fBi-  and  Multilatoral)  RecpoQs.o^ 

The  foous  and  nature  of  tha  idoac  advanced  eo  far  are 
essentially  dorestic  and  unilateral.   Insreaeingly,  however,  such 
actions  are  likely  to  fall  short  of  the  mark.   They  nust  be 
augmented  by  international  initiatives. 

(4)  It  is  time  to  wove  b'^y^"'^  rhetorio  in  our  illegal 
,ify^^qration  control  efforts  and  adopt  truly  iBxaainative  and 
coinprehenaive  approaches  to  coRtrollino  such  iBunigration.   Among 
the  avenues  which  »u»t  be  explored  syetewatioally  in  thia  regard 
are  asking  those  engaged  in  negotiations  with  Mexico  a.nd  Canada 
to  place  cooperation  in  deterring  the  passage  and  einuggling  of 
aliens  squarely  on  the  bl-  and  trilateral  negotiating  agenda. 

There  are  several  ongoing  sets  of  relationships  which  offer 
plausible  vehicles  in  this  endeavor.   The  State  and  Justice 
Departments  have  been  engaged  in  a  dialogue  with  Mexioo  on  a 
large  number  of  issues  (including  many  of  those  to  which  I  refer 
here)  as  part  of  the  U.S. -Mexico  binational  relationship  (BNC) 
which  is  now  more  than  ten  years  old.   And  these  sar.e  two 
Departments,  at  tiires  with  representation  from  the  Department  of 
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Labor,  ar»  routinely  involvtd  in  siailar  for»al  and  lass  formal 
discussions  with  Canada  on  a  numbar  of  innigration-related 
issues — including  a  conversation  which  is  now  in  its  advanced 
stages  regarding  the  designation  of  each  other  as  "safe" 
countries  for  the  purposes  of  assigning  responsibility  for  the 
adjudication  of  asylun  claims. 

This  is  very  nuch  a  priority  matter  for  Canada  which 
suggests  that  reaching  a  higher  level  of  cooperation  in  what  is 
already  a  highly  cooperative  relationship  3iight  be  possible. 
While  Mexico  might  be  far  less  inclined  to  (or  capable  of) 
entering  into  and  discharging  effectively  similar  cooperative 
obligations  (there  are  ongoing  trilateral  discussions  fashioned 
after  the  U.S. /Canada  one  which  I  have  just  described  but  these 
are  truly  in  an  embryonic  stage) ,  a  strongly  evolving  Department 
of  Labor  relationship  with  Mexico's  Ministry  of  Labor  and  the 
North  America  Free  Trade  Agreenent  with  both  Mexico  and  Canada 
provide  at  least  additional  vehicles  for  such  discussions." 


"It  is  important  to  understand  in  this  regard,  hcwever, 
that  these  are  sovereign  nations  with  which  we  are  striving  to 
develop  ever  closer  relationships.   These  relationships  can  only 
be  successful  in  the  long  term  if  each  party  to  the  discussion  is 
treated  as  an  equal  with  respect  to  its  sovereign  prerogatives. 
Simply  put,  this  means  that  we  must  keep  in  mind  that  com-tion 
approaches  in  any  one  policy  area  are  likely  to  be  reached  only 
if  such  approaches  are  demonstrably  to  the  benefit  of  all 
partners— or  concessions  are  made  to  "compensate"  for  benefit 
imbalances.  Ho  negotiating  course  can  sour  relations  euaong  old 
or  new  friends  faster  than  trying  to  impose  unilaterally  one's 
views  on  the  other  in  areas  of  extreme  sensitivity. 
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rv.  Tax  POTDM  oy  aMPLOYen  a^jtcrtonm 

Th»r«  arm  regular  calls  for  r«placing  ip.CA's  prenier  control 
•lenient — enployer  sanctions— with  what  in  a  better  budget 
•nvironaexjt  tnight  be  walcojae  additions  to,  but  unacceptable 
cubetitutes  for  sanctions.   1  supported  the  establishment  of 
«nployer  sanotions  when  Congress  deliberated  the  issue  in  the 
early  1980s.   My  views  have  not  changed  sufficiently  to  advocate 
the  law's  repeal — although  X   am  neither  analytically  "blind"  to 
the  policy's  ineffectiveness  nor  insensitive  to  Its  contribution 
to  discrimination  in  the  workplace. 

There  are  several  reasons  that  I  do  not  at  this  time  call 
for  the  law's  repeal.   1  an  not  persuaded  that  the  INS'  rhetoric 
about  its  commitment  to  enforcing  sanctions  cor.es  anywhere  near 
its  record.   Furthermore,  I  an  not  yet  convinced  that  the 
alternatives  to  employer  sanctions  are  either  well-  thought-cut 
or  achievable,  considering  our  ambivalence  about  intrustveness  in 
the  workplace  and  today's  budget  environment.   Thus,  I  cannot  in 
good  conscie.nce  argue  for  the  law's  repeal.   Finally,  although  I 
cha.T.pion  international  responses  to  illegal  Immigration,  Z  have 
no  empirical  basis  Cor  Judging  either  U.S.  Government  Interest  In 
or  the  feasibility  of  such  approaches. 

I  say  this  with  a  heavy  heart  because  I  know  that  this 
statement  provides  corcfort  to  those  content  with  the  status  quo. 
1  am  also  saying  it  because  I  believe  that  some  fom  of  employer 
sanctions  Is  an  important — in  fact,  critical — element  in  the 
overall  strategy  to  control  illegal  immigration  by  significantly 
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r*dacin9  opportxinitiaB  tor   un*uthorizad  Amploynatnt.   As  a  result, 
I  havs  aad*  a  substantial  int»ll«ctual  investment  in  and 
conmitadnt  to  that  statute  as  an  iirportant  vehicle  of  control . 

My  support  for  the  concept  stems  from  three  sets  of 
interrelated  fundamental  concerns.   First,  illegal  imaigration 
heightens  the  potential  for  the  workplace  exploitation  of 
unauthorized  workerB>-a  potential  which  has  intensified 
enormously  since  the  passage  of  IRCA.   Second,  the  presence  of 
significant  numbers  of  unauthorized  workers  often  affects 
adversely  the  working  conditions  of  U.S.  workers,  discourages 
cooperative  labor-managament  relatione,  and  nay  have  at  least  a 
Bhor-t>tera  depressing  effect  on  wages  in  the  firms  and  sectors 
where  such  workers  concentrate.   Finally,  illegal  immigration 
erodes  support  for  an  institution  in  which  X  believe  and  which  I 
am  convinced  has  and  oontinuee  to  serve  this  country  well:  legal 
immigration. 

Mr.  Chairman,  1  view  the  effective  enforcement  of  employer 
sanctions  as  an  important  adjunct  to  our  basic  responsibility  to 
protect  U.S.  workers.   The  law's  underlying  rationale  is  olear 
enough  and,  under  certain  oircumstancea,  very  compelling.   Were 
the  realities  of  enforcement  budgets  more  enoouraging,  the 
expectation  of  voluntary  compliance  with  laws  higher,  the 
government's  ability  to  seriously  disrupt  the  production  and  sale 
cf  fraudulent  documents  more  realistic,  and  the  illegal  aliens' 
dedication  to  cone  to  the  U.S.  less  intense,  1  might  be  prepared 
today  to  make  the  necessary  intellectual  shift  on  this  issue  and 
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arqu*  for  the  lav's  repeal— both  on  qrounds  of  its 
ineffectiveness  and  its  contribution  to  enploynent 
discrinination. 

Higher  levels  of  border  security,  renewed  emphasis  on 
disrupting  the  organized  snuggling  of  undocunented  aliens  and  the 
production  and  distribution  of  fraudulent  work-authorizing 
documents,  and  the  removal  of  the  econonic  incentive  associated 
with  the  lover  costs  of  employing  unauthorized  aliens  (by 
offering  lower  wages  and  inferior  working  conditions  to  such 
aliens)  through  the  enhanced  enforcenent  of  labor  legislation  are 
indeed  critical  deterrents  to  the  incidence  of  and  enploynent  of 
unauthorized  aliens.   Bv  thPii.gpTv«.g  H.p..    ta  thu  ft»alualoii  of 
aaae  for*  of  aanetioDsl .  thev  are  lust  r.ot  adequate  to  accomplish 
the  iiaportant  goal  of  reducing  illegal  imhiiaration. 

COMCLUSIQa 

Unauthorized  migration  is  a  challenge  that  confronts  all 
advanced  industrial  democracies.   Increasingly,  employer 
sanctions  has  become  the  recourse  of  choice.   Particularly 
because  of  the  measure's  popularity,  it  should  not  be  seen  as  a 
panacea. 

No  form  of  sanctions  can  adequately  counteract  pressures  for 
clandestine  migration— at  least  not  in  the  short-  to  Bedium-tann. 
This  is  especially  true  if  few  gains  are  made  in  parallel  efforts 
to  lessen  domestic  social  and  political  conflict  in  immigrant- 
sending  societies  and  reduce  the  more  egregious  instances  of  the 
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econoBics  ot   scarcity  ana  politics  and  econonics  of  exclusion 
which  art  at  Ui«  heart  of  nost  unauthorized  nigration  flows. 
Absent  such  inprovenents ,  even  draconlan  control  measures  would 
oake  efforts  to  eradicate  unauthorized  imnigration  only  partially 
successful . 

Responding  responsibly  to  the  challenge  of  transnational 
migration  is  an  liuDense  challenge  that  requires  the  thoughtful 
and  sustained  attention  of  all  members  of  the  world  community. 
Being  successful  in  meeting  the  challenge  requires  that  we 
understand  properly  both  the  structural  causes  of  nigration  and 
the  personal  ambitions  and  aspirations  of  those  who  move. 

wnetner  the  issue  is  one  of  the  most  appropriate  border  or 
labor  market  controls,  creating  or  expanding  channels  of  regular 
Immigration  access,  safeguarding  the  human  and  labor  market 
rights  Of  all  alien  workers  (regardless  of  immigration  status), 
arrlrming  protections  for  bona  fide  refugees,  creating  new 
ten^orary  hiimanitarian  protection  standards  {with  the  state's 
concomitant  right  to  repatriate  the  beneficiaries  of  a  grant  once 
the  "emergency"  abates) ,  or  working  cooperatively  to  achieve 
measurable  progress  in  the  develcpnent  of  the  "South,"  the  only 
viable  lono-tem  solution  lies  in  international  cooperation. 

Mr.  Chairman,  this  concludes  my  prepared  statement.   I  would 
be  pleased  to  answer  any  questions  that  you  or  members  ef  the 
Subcommittee  may  have. 
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Mr.  Mazzoli.  Professor  Miller. 

STATEMENT  OF  MARK  J.  MILLER,  PROFESSOR  OF  POLITICAL 
SCIENCE,  UNIVERSITY  OF  DELAWARE 

Mr.  Miller.  Hello.  I  am  very  honored  to  be  here  and  have  ad- 
mired your  work  on  immigration  over  the  last  decade. 

In  addition  to  my  wrritten  testimony  that  was  circulated  here,  I 
submitted  to  the  committee  a  paper  I  gave  at  the  Southern  PoUti- 
cal  Science  Association  meeting  on  enforcements  of  employer  sanc- 
tions in  Western  Europe.  There  are  numerous  tables  that  might  be 
of  help  to  the  subcommittee. 

I  have  also  provided  some  copies  of  documents  that  foreigners 
carry  in  Switzerland  that  might  be  of  interest  to  you  which  were 
legally  obtained,  not  illegally  obtained. 

My  testimony  can  be  summarized  quite  quickly.  I  was  asked  to 
say  a  few  words  about  the  evolution  of  identification  systems.  I 
looked  mainly  at  France  and  Grermany,  the  two  most  important  Eu- 
ropean states  for  our  purposes.  The  major  point  here  was  that, 
when  employer  sanctions  were  enacted  in  the  1970's,  they  had  in 
place  reasonably  secure  systems  of  documentation  for  citizens  and 
for  resident  aliens,  all  legally  entitled  workers. 

Documentation  has  been  a  problem  in  Western  Europe  but  not 
anywhere  near  the  same  degree  as  here  in  the  United  States.  I 
have  been  looking  at  France  and  Germany  for  a  long  time.  I  have 
seen  no  indications  that  have  led  me  to  worry  that  the  implementa- 
tion of  some  kind  of  national  ID  system  here  in  this  coimtry  would 
lead  to  civil  rights  problems  and  invasion  of  privacy.  The  Euro- 
peans are  very,  very  concerned  about  these  issues.  They  built  in 
safeguards  to  their  systems.  Their  entire  experience  suggests  to  me 
that  secure  identification  is  not  necessarily  incompatible  with  civil 
rights  in  a  modern  democracy. 

My  second  observation  has  to  do  with  the  evolution  of  employer 
sanctions  in  Western  Europe.  As  I  said,  they  began  in  the  1970's 
and  the  pattern  since  then  has  been  to  refine  and  reinforce  these 
sanctions.  They  are  not  controversial  in  Western  European  coun- 
tries. There  is  a  broad  consensus  that  they  make  sense,  that  they 
are  a  valuable  component  of  a  broader  strategy  to  curtail  illegal  mi- 
gration and  illegal  alien  employment. 

Now  there  are  problems  witn  enforcement  of  employer  sanctions 
in  Western  Europe.  I  have  outlined  those  problems  in  my  testi- 
mony submitted  to  you.  But  I  think  we  could  summarize  all  this 
by  saying  that,  in  my  eyes,  European  governments  are  somewhat 
less  optimistic  today  about  the  deterrent  effect  of  employer  sanc- 
tions than  they  were,  say,  a  decade  ago.  I  think  the  reason  for  this 
is  that  the  illegal  migration  situation  itself  has  become  much  more 
complex,  much  more  serious,  if  you  wish,  and  widespread  over  the 
past  two  decades.  So  the  pattern  in  Western  Europe  is  one  of  re- 
finement and  reinforcement  of  employer  sanctions. 

I  think  the  United  States  could  learn  a  great  deal  by  looking  very 
carefully  at  the  types  of  things  that  the  Europeans  did.  The  Euro- 
peans improved  coordination  between  enforcement,  agencies  and 
they  refined  laws  in  various  ways  which  I  think  provide  useful  in- 
dications for  the  United  States  at  this  stage. 
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My  final  point  is  that,  in  my  eyes,  I  don't  see  an  alternative  to 
employer  sanctions.  I  would  agree  with  what  has  been  said  before- 
hand, if  anything,  the  illegal  migration  and  illegal  alien  employ- 
ment situation  is  going  to  become  much  more  severe  over  the 
course  of  our  lifetimes.  NAFTA  is  good.  It  is  overdue.  It  should 
have  been  done  a  long  time  ago.  But  it  is  not  going  to  affect  illegal 
migration  over  the  short  to  medium  term.  Indeed,  it  will  probably 
increase  it,  not  decrease  it.  So  I  don't  see  an  alternative.  We  have 
to  make  employer  sanctions  work,  it  seems  to  me. 

Thank  you. 

Mr.  Mazzou.  Thank  you  very  much,  Professor.  It  was  very  well 
done.  Thank  you. 

[The  prepared  statement  of  Mr.  Miller  follows:] 
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EMPLOYER  SANCTIONS  U  INDUSTRIAL  OEMOCRACZBSX  RZFLECTXONS  ON  IRCA 

by 

Mark  J.  Kill«r 

Oniverslty  of  Delavar* 

Testlaony  pr«par«d  for  th«  Subcosulttee  on  Xntarnatlonal  Law, 
rnaigratlon,  and  R«fugM0,  U.S.  House  of  RepraaantativM,  Juna 
l6,i993.Th«  author  gratefully  aelenovledgea  the  support  of  t&« 
Gaman  Karahall  Fund  of  tbo  U.S.  for  research  conducted  in  Europe 
on  this  topic  in  1990. 

SUMHARY 

unauthorized  migration  and  illegal  alien  enploynent  affects 
Duch  of  the  world,  and  industrial  deaocraoies  in  oarticular. 
International  cosparisons  have  and  should  Infon  U.S.  public  policy 
debate  over  ZRCA  and  eaployer  sanctions.  This  seems  doubly 
imperative  in  light  of  a  growing  need  for  international  cooperation 
and  multilateral  coordination  on  migration  matters,  especially 
among  OECD  member  states. 

Most  industrial  democracies  have  adopted  exployer  sanctions 
and  view  them  as  irreplaceable  components  of  broader  stratecies  to 
curb  illegal  migration.  There  are  numerous  barriers  to  effective 
enforcement  of  employer  sanctions,  but  many  Western  European  states 
have  gradually  fine-tuned  and  reinforced  them  over  the  past  two 
decades.  Document  fraud  poses  a  problem  in  employer  sanctions 
enforcement  in  Western  Europe,  but  not  to  anywhere  near  the  same 
degree  as  In  the  U.S.  The  experiences  of  countries  like  France  and 
Germany  suggest  that  national  identity  cards  are  net  inimical  to 
maintenance  of  civil  rights  and  democratic  liberties. 

Employer  sanctions  are  not  a  matter  of  intense  public  debate 
elsewhere.  They  appear  not  to  have  engendered  additional 
employment  discrimination  aoainst  minorities  in  Western  Europe. 
The  most  comncnplace  criticism  of  employer  sanctions  in  Western 
Europe  is  that  they  are  insufficiently  enforced.  Western  European 
gcvemnents  are  less  confident  about  the  deterrent  effect  of 
employer  sanctions  than  they  were  a  decade  ago,  although  the  French 
gcvernnent  has  reported  significant  strides  in  enforcement  in 
recent  years.  Still,  employer  sanctions  have  given  Western  European 
a  much  greater  capacity  to  punish  and  deter  immigration  law 
offenders  than  was  the  case  two  decades  ago.  Over  that  time 
period,  however,  migration  control  difficulties  have  intensified. 
It  is  clearer  than  ever  that  much  mora  will  have  to  be  done,  in 
addition  to  more  vigoroua  anforcament  of  employer  sanction*,  if  a 
reasonabla  dagraa  of  control  over  migration  is  to  be  maintained. 
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Unauthorized  Intamational  migration  becama  problematic  only 
when  sovereign  states  began  to  regulate  the  entry  and  stay  of 
aliens.  The  antecedents  of  today's  migration  policies  can 
Generally  be  traced  to  the  second  half  of  the  nineteenth  century, 
the  davm  of  the  contemporary  aigratory  epoch  defined  by  the 
preponderance  of  labor  migration. 

In  order  to  regulate  international  migration,  govemnents 
developed  ways  to  distinguish  aliens  from  citizens,  in  France, 
which  is  perhaps  the  most  instructive  European  case  to  compare  to 
the  U.S.  due  to  the  significance  of  immigration  in  its  history, 
aliens  were  required  to  register  with  municipal  officials  by  1888. 
During  World  War  I,  resident  aliens  15  years  and  older  were 
required  to  obtain  identity  cards.  During  the  Vichy  regime  (1940- 
44) ,  the  obligation  to  possess  Identity  cards  was  extended  to  the 
French  citizenry.  This  somber  period  was  marlced  by  widespread 
abuses  of  aliens,  refugees,  recently  naturalized  citizens, 
minorities  and  political  undesirables.  Jews,  in  particular, 
suffered.  These  crimes  echo  still  today  and  have  affected  postwar 
public  policies. 

In  conteirporary  France,  most  citizens  carry  national  identity 
cards  issued  by  local  officials.  A  carte  d' identity  is  considered 
a  practical  necessity  of  life  as  it  is  widely  used  as  a  means  of 
identification.  However,  French  citizens  are  not  legally  required 
to  possess  a  national  identity  card.  The  crimes  of  the  Vichy 
period  largely  explain  why  a  national  identity  card  is  not 
mandatory.  If  a  French  citizen  is  required  to  verify  their 
identity,  he  or  she  may  do  so  within  48  hQurs  by  any  means. 
llevertheless,  the  great  bulk  of  French  citizens  have  a  national 
identity  card  and  many  carry  it  with  them  whenever  they  leave  the 
house.  Thus,  when  the  French  government  promulgated  penalties  for 
illegal  employment  of  aliens  by  the  19703,  most  citizans  possessed 
an  identity  card  and  legally  resident  aliens  had  employment  and/or 
residency  documents. 

Across  the  Rhlna,  tha  Fadaral  Republic  of  Germany  reqpairad  its 
citizens  to  obtain  an  identity  card  (or  a  passport)  and  lagally- 
adiitted  alien  residents  similarly  ware  required  to  possasss 
appropriate  identity  documents  (  passports,  visas,  residency  and 
erploynant  permits) .  Generally,  in  continental  Europe,  thara  wora 
reasonably  secure  maana  to  idantlfy  citizens  and  aliens  eligible 
for  employmant  prior  to  enactment  or  rainforcarcant  of  aaployar 
sanctions  in  th  1970s  and  tha  1980a.  Doounant  fraud  has  been  a 
proble.T:  in  enforca.Tiant  of  laws  prohibiting  illegal  employment  of 
aliens,  but  not  anywhara  near  to  the  extant  in  tha  U.S.  However, 
there  is  enormous  variation  among  European  etatee  as  to  the  nature 
of  national  identity  docume.-.ts.  In  Soandanavia,  for  instance, 
citizens  and  resident  aliene  ate  given  eocial  eecurity 
idantifioation  numbers,  not  a  French  or  Garinan-atyle  identity  oard. 
Other  oontinental  European  states,  like  the  Ketberlanda,  do  not 
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hav«  national  Identity  docvments  comparabl«  to  thoam  in  Scandinavia 
,  Franc*  or  Germany,  but  still  have  adopted  enplcyer  sanction*. 

The  United  Kingdom  and  Australia  are  al»o  countries  which  do 
not  have  national  identity  documents.  This  state  of  affairs  has 
contributed  to  a  reluctance  by  these  aovemaents  to  adopt  laws 
punishing  illegal  enployaent  of  aliens,  ifowever,  Australia  recently 
debated  the  merits  of  adopting  an  Australian  card  and  the  United 
Kingdon,  in  large  part  due  to  circunstances  created  by  its 
lenbership  in  the  European  Conununity,  appears  more  favorably 
disposed  to  adoption  of  eitployer  sanctions  than  it  has  been  in  the 
past.  Australian  authorities  currently  can  sanction  illegal  hiring 
of  aliens  as  violations  of  collective  bargaining  agreerents 
(awards) . 

The  evolution  of  enforcement  in  Western  Europe 

In  several  industrial  denocracies,  most  notably  France  and  the 
united  states,  illegal  inaigration  and  illegal  alien  employnent  was 
extensive  prior  to  the  1970b.  In  France,  for  instance,  technically 
Illegal  ianigration  was  the  nora  rather  than  the  exception  during 
the  mterwar  period  and  the  1945  to  1970  period.  The  alien 
conponent  of  the  total  French  population  in  1930  was  roughly  what 
it  is  today,  about  seven  percent.  As  late  as  1968,  over  eighty 
percent  of  aliens  admitted  to  residency  in  France  were  legalised. 
The  French  govemnent  Icng  regarded  technically  illegal  migration 
and  alien  employment  as  benign. 

Ihis  situation  changed  abruptly  in  the  early  1970s.  There  was 
growing  awareness  that  many  foreign  workers  were  settling  and 
bringing  in  their  families.  Governments  felt  they  were  losing 
control  over  migration  and  would  face  enormous  integration 
challlenges  in  the  future.  Recession  set  in  .  France  and  virtually 
all  other  Western  European  states  then  enacted  or  reactivated 
employer  sanctions.  Western  Europaan  governmer.ts  are  prone  to  view 
seasures  to  curb  illegal  migration  as  coBplementary  to  strategies 
to  integrate  legally  resident  alien  conirunitics.  While  foreign 
labor  recruitment  dropped  sharply  after  1973,  family  reunification 
continued. 

Over  the  last  two  decades,  employer  sanctions  ganarally  hava 
been  refined  and  penalties  incraasad.  Lagal  taxts  have  been 
changed.  Ceordinatlon  batwaan  various  governmental  services 
cancarnad  with  anforeement  has  been  facilitated.  The  result  has 
bean  tha  development  of  a  limited  governmental  capacity  to  punlah 
illegal  employment  of  aliens.  Prance  in  1993  pocseseeo  a  much 
greater  legal  and  administrative  capacity  to  punish  offending 
employere  than  was  the  case  in  1970. However,  enforcement  of 
enployer  eancticne  In  France  and  elsewhere  in  Western  Europe  is 
recarded  as  necessary  but  insufficient.  There  is  a  gap  between 
policy  statements  and  polioy  reeulta.  Kuneroue  barriers  to 
effective  enforcement  of  employer  sanctione  remain  despite  the 
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•f forts  of  the  past  twenty  years. 

Chief  aiBong  these  is  resources.  Enforcement  requires 
personnel  and  budgetary  resources  that  are  in  short-supply.  In 
France,  there  have  been  increaental  increases  in  resources 
dedicated  to  enforcenent  of  enployer  sanctions  over  the  years.  But 
personnel  and  budgetary  constraints  clearly  have  limited  the 
deterrent  effect  of  employer  sanctions  enforcement. 

Enforcement  agents,  such  as  labor  inspectors,  often  do  not 
attach  a  high  priority  to  enforcement  of  employer  sanctions  despite 
sustained  governmental  efforts  to  sensitize  enforcement  officials 
to  the  priority  attached  to  curbing  illegal  alien  employment. 
Enforcement  tends  to  be  targetted  at  the  most  egregious  offenders 
with  the  hope  of  maximizing  the  deterrent  effect  of  such 
enforcement  by  publicizing  it.  In  recent  years,  statistics  kept  on 
enforcement  of  laws  against  illegal  (or  black  market/underground) 
employment  have  indicated  increased  enforcement.  But  it  is 
difficult  to  tell  whether  this  indicates  progress  in  enforcement  or 
a  progression  In  violations  of  the  law. French  officials  interviewed 
in  February,  1993  were  quite  upbeat  in  their  assassments  of  the 
deterrent  effects  of  laws  designed  to  curb  illegal  «ll«n 
•mploynent.  A  quote  from  an  authoritatiVQ  report  to  the  OECD  by 
Gerard  Koreau,  the  director  of  the  Directorate  for  Population  and 
Migration,  can  serve  to  suamariae.  "In  the  framework  of  the  current 
legislation,  the  influx  of  resident  aliens  appears  to  be  under 
control,  save  for  illegal  entrants.  The  proof  of  this  is  to  be 
found  in  the  levelling  off,  or  diminiahment,  in  the  numbers  of 
entries  recorded.  As  for  illegals,  the  multiplication  of 
investigations  and  penalties  pushes  them  towards  increasingly 
precarious  employment.*' 

Pranch  and  other  Western  European  offioiale  generally  regard 
employer  aanctione  as  a  necessary  oomponent  of  broader  public 
strategies  to  curb  unauthorized  international  migration.  Employer 
sanction*  enforcenent  is  primarily  viewed  as  a  diaeneion  of  labor 
law  enforcement.  The  most  recent  reports  by  the  French  government 
on  illegal  employment  have  stressed  that  most  illegal  employment 
involves  French  citizens,  not  aliens.  Europeans  would  be  baffled  by 
the  viewpoint  frequently  expressed  here  that  aeea  labor  law 
enforcement  as  an  alternative  to  employer  eanotiona,  as  if  there 
were  a  eero  scm  game  between  the  two. 

other  barriers  to  more  effective  enforcement  include  a  certain 
non-reponsiv^neaB  of  legal  systems  to  infract ione  involving  illegal 
alien  employment,  the  untoward  effects  of  deregulation  and 
liberalization  of  eoonomiea  and  the  capacity  of  aliens  and  their 
employers  to  adapt  to  enforcement  strategies.  Employer  sanctions 
have  not  resulted  in  additional  employment  diacrimination  against 
ninoritiea  in  Western  Europe  although  unemployment  among  legally 
resident  aliens  and  foreign-bom  (as  well  as  indigenous)  minorities 
is  disproportionally  high.  As  in  the  U.  S.,  the  adverse  effects  of 
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illegal  alien  eaployaent  are  preeuaed  to  affect  above  all 
sinorltiee  ,  the  lov-slcllled  and  tbe  unenployed. 

Reflections  on  IRCX 

Adoption  of  enployer  sanctions  In  the  U.S.  In  1986  is 
sometines  viewed  as  an  Inapproplate  European  iaport.  This 
parspsctive  betrays  a  aisappreciatlon  of  the  history  of  debate  over 
employer  sanctions  in  ths  U.S.  The  notion  was  first  advocated  by 
the  Mexican  govemiBent  during  the  Bracero  period  as  a  way  of 
securing  U.S.  enployer  conipliancs  with  ths  provisions  of  the 
bilateral  labor  agreenent.  Employer  sanctions  alnost  were  enacted 
as  part  of  ths  INA  of  1952  but  were  short-circuited  by  the  Texas 
Proviso.  Whatever  the  •hortcoainge  in  poBt-1986  enforcement  of 
•siployer  eanctione,  I»CA  at  least  did  away  with  the  Texas  Proviso 
and  thereby  ended  tacit  U.S.  acceptance  of  illegal  migration. 
Legalization  of  pOBt-198«  illegal  entrants  no  longer  eeeae  morally 
compelling  as  a  result. There  are  those  who  argue  that  p08t-198$ 
enforcenent  of  employer  sanctions  has  been  so  inadequate  that  XRCA 
was  merely  syabolio  legislation  which  did  little  to  alter  the 
reality  of  govarnmental  toleration  of  illegal  algration.  This 
argument  often  seems  akin  to  a  self-fulfilling  propheoy,  as  many  of 
those  who  acpouse  it  did  their  best  to  oppose  and  weaken  the 
•mployer  sanctions  provisions  of  XRCA. It  was  clear  to  many 
advocates  of  employer  sanations  that  the  absence  of  a  eeeure 
employee  identifioation  system  and  measures  suoh  as  prior 
notification  of  farmers  of  planned  inepections  would  weaken  the 
deterrent  effeot  of  the  legislation. 

Legislative  progress,  hewevsr,  often  is  inoremental.If  more 
careful  attention  had  been  paid  to  Western  European  enforoeeaent  of 
employer  sanctions  baok  in  the  late  1970e,  there  never  would  have 
been  the  expeotation  that  one  measure  alone  oould  have  greatly 
reduced  illegal  migration.  Weatern  Europeans  have  always  viewed 
•mployer  sanctions  as  one  oemponent,  albeit  a  central  and 
irreplaoeable  one,  of  broader,  more  eompraheneiva  strategies  to 
curb  illegal  migration. 

Western  European  axperiences  with  eaployer  sanctions  should  be 
rsviewed  carefully  by  the  United  States.  It  seems  guite  possible 
that  the  U.S.  oould  implement  a  national  identigication  system  as 
part  of  a  strategy  to  enhance  enforcement  of  employer  sanctions 
without  threatening  oivil  liberties.  Oeraan,  French  and  the 
Scandinavian  cases  are  inscructive  in  this  respect,  it  would  also 
be  worthwhile  to  examine  Dutch  implementation  of  employer 
sanctions,  where  some  recent  progress  has  been  made,  as  they  also 
lack  an  all-purpose  national  identity  document.  As  suggested  by  the 
French  example,  Western  Europeans  are  acutely  conscious  of  possible 
abuses  and  Vi'rongdoing,  so  they  have  built  In  safeguards  to  protect 
rights  to  privacy.  Concern  over  the  appearance  of  police  state- 
like measures  has  been  a  factor  Uniting  enforcement  of  employer 
sanctions  in  Germany  in  particular.  The  German  case  also  warrants 
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caraful  scrutiny  because  of  the  recent  Implementation  of  a 
supposedly  counterfeit-proof  social  security  docuxent  to  be  carried 
by  all  enployeee. 

The  Western  European  experience  with  employer  aanctlonc  la  a 
history  of  fine-tuning  and  incremental  adjustment  of  these  laws. 
These  adjustments  themslves  are  instructive.  The  Trench,  for 
instance,  made  the  civil  fine  autonatically  due  from  offerdlng 
employers  (subject  to  subsequent  reviev)  so  high  that  sane  labor 
inspectors  would  not  write  up  Infractions  for  fear  of  putting 
marginal  firms  out  of  business.  Some  judges  also  would  not  pursue 
criminal  sanctions  because  the  civil  fine  was  so  high  that  it  was 
deeir.ed  punishTr.ent  enough.  The  government  has  since  modulated  the 
civil  fine,  apparently  with  positive  results. 

In  recent  years,  there  has  been  considerable  dlccuesion  of 
foreign  policy  and  trade  policy  initiatives  as  a  way  of  preventing 
"unwanted"  international  migration.  The  hard  fact,  however,  is 
that  long  overdue  initiatives  of  this  sort  will  only  reduce  such 
migration  over  the  long  run.  Over  the  short  to  medium  tern,  NAFTA 
will  most  nicely  increase  not  decrease  illegal  migration  from 
Mexico. In  the  foreseeable  future,  industrial  denocraoies  will  face 
an  uphill  struggle  to  maintain  a  reasonable  level  of  control  over 
migration.  EnfdCement  of  employer  sanctions  can  play  a  valuable  but 
limited  role  in  efforts  to  regulate  international  migration.  Thsy 
are  neither  draconian  nor  discriminatory  measurea.  Rather,  they  are 
moderate  means  to  an  ^nd  desired  by  the  vast  majority  of  the 
citizenry. 

There  is  an  urgent  need  for  industrial  demooraoics  to 
harmonize  and  coordinate  their  policies  concerning  international 
migration. Analysis  of  employer  sanctions  should  figure  proitinently 
in  this  diplomacy  along  with  discussion  of  the  several  hundred 
other  steps  that  these  countries  should  take  to  meet  the  challenge 
of  coning  decades. 
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ABSTRACT 

Unlike  the  case  of  the  United  States,  employer  sanctions 
have  engendered  scant  political  controversy  in  Western  Europe.   A 
broad  consensus  concurs  on  their  necessity  within  a  broader  array 
of  public  policies  aimed  at  curbing  illegal  alien  entry  and 
employment.   Elimination  of  employer  sanctions,  such  as  possible 
under  the  provisions  of  the  1986  Immigration  Reform  and  Control 
Act  in  the  United  Slates,  has  been  virtually  unthinkable  in 
Europe  since  the  foreign  manpower  recruitment  halts  of  the  mid- 
1970s.   Employer  sanctions  in  Western  Europe  are  most  criticized 
for  being  insufficiently  enforced.   There  probably  is  more 
political  pressure  to  step  up  enforcement  of  employer  sanctions 
than  to  reduce  or  eliminate  it.   Nonetheless,  a  growing 
perception  of  the  insufficiency  or  inadequacy  of  employer 
sanctions  enforcement,  which  emerged  in  several  Western  European 
countries  experiencing  labor  market  shortages  in  the  late  19  80s, 
has  raised  largely  novel  doubts  about  the  political  will  to  curb 
illegal  alien  employment  and  the  capeibility  of  democratic  states 
to  do  so.   The  broad  consensus  in  public  opinion  and  political 
party  positions  in  support  of  employer  sanctions  and  other 
measures  to  curb  illegal  alien  employment  and  residency  has  only 
been  partially  translated  into  effective  policies. 

While  European  governments  generally  view  penalties  against 
illegal  employment  of  aliens  as  an  important  means  of  combating 
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exploitation  of  aliens  and  of  curbing  illegal  alien  entry  and 
en^loyinent,  they  acknowledge  encountering  manifold  problems  in 
en?>loyer  sanctions  enforcement.   In  the  key  countries  of  France, 
Switzerland  and  Germany,  the  problems  m   limiting  the 
effectiveness  of  employer  sanctions  enforcement  mounted  in  the 
late  1980s  as  labor  markets  tightened  and  political  changes 
involving  the  EC's  single  European  Market,  German  reunification 
and  the  end  of  the  Cold  War  adversely  affected  efforts  to  curb 
illegal  alien  esqsloyment. 


139 


Penalization  of  illegal  employment  of  aliens  is  the  norm 
throughout  Western  Europe,  although  there  is  considerable 
variation  in  the  nature  of  employer  sanctions  and  their 
enforcement  from  country  to  country.   Generally  speaking, 
enforcement  of  laws  prohibiting  illegal  employment  of  aliens 
became  a  significant  concern  by  the  mid-1970s.   The  laws  enacted 
during  the  mid-1970s  have  since  typically  been  revised  and 
enforcement  strategies  also  have  evolved.   European  modifications 
of  employer  sanctions  invaricQDly  involve  either  the  strengthening 
of  penalties  or  rewriting  of  laws  to  facilitate  punishment  of 
illegal  employment  of  aliens.   They  also  encompass  administrative 
steps,  including  enhanced  inter-agency  coordination  and  the 
commitment  of  increased  budgetary  and/or  personnel  resources  to 
enforcement . 

Illegal  employment  of  aliens  is  perceived  as  a  shared 
dilemma  by  most  European  democracies  and  therefore  as  an 
appropriate  matter  for  intergovernmental  coordination  and 
consultation.   Yet  progress  toward  intergovernmental  coordination 
of  public  policies  aimed  at  curbing  illegal  alien  employment  has 
been  painstaking.   The  participation  of  European  governments  in 
international  organizations  such  as  the  European  Communities 
(EC)  ,  the  International  Leibor  Organization  (ILO)  ,  the  Council  of 
Europe  and/or  the  Organization  for  Economic  Cooperation  and 
Development  (OECD)  reveals  a  similar  conception  of  employer 
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sanctions.  The  concept  connotes  much  the  same  thing  to  the 
Swiss,  Germans  and  French  as  it  does  to  Americans. 

The  most  significeuat  exception  to  the  Western  European 
pattern  of  adoption  and  subsequent  modification  of  en^loyer 
sanctions  is  the  British  case.  Unlike  the  continental  European 
democracies,  the  insular  British  do  not  perceive  illegal  alien 
migration  and  employment  as  significajat  enough  a  problem  to 
warrant  adoption  of  en^loyer  semctions.'  The  Swiss  long  denied 
the  existence  of  a  significsmt  problem  of  illegal  alien  residency 
and  employment  as  well  but,  by  the  early  1980s,  recognized  the 
problem  and  soon  thereafter  reinforced  en^loyer  somctions.   Italy 
and  Spain,  both  of  which  have  experienced  significant  immigration 
since  the  1970s,  also  adopted  employer  sanctions  in  the  1980s. 

Enforcement  of  employer  sauactions  in  Western  Europe  is 
limited  by  problems  rauaging  from  inadequate  enforcement  personnel 
to  employer  adaptation  to  enforcement  strategies.   But  the 
concept  of  employer  sanctions,  the  wisdom  of  penalizing  illegal 
employment  of  aliens,  has  not  been  seriously  questioned.   Indeed, 
a  number  of  obstacles  to  effective  enforcement  have  been  removed 
or  attenuated  as  most  Europeaua  governments,  including  Germany, 
France  and  Switzerland,  have  progressively  reinforced  and  refined 
en^loyer  sanctions  and  their  enforcement.   Inter-agency 
coordination  in  enforcement  of  employer  samctions  has  been 
facilitated.   Revisions  of  legal  texts  have  been  made  to  ensure 
successful  prosecution  of  offending  employers.   Fines  and  other 
penalties  have  steadily  been  increased. 
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The  French,  Swiss  amd  Germem  experiences  with  enqployer 
semctions  and  their  enforcement  vary  significantly  but  an  overall 
pattern  of  steady  adjustment  and  fine-tuning  of  laws  prohibiting 
illegal  alien  enqployment  emerges.   The  results  of  employer 
sanctions  enforcement  in  Western  Europe  since  the  mid-1970s  are 
difficult  to  ascertain.   They  are  mixed  euid  still  tentative. 
Employer  sanctions  euad  their  enforcement  have  not  been 
extensively  scrutinized  by  European  researchers  who  generally  are 
preoccupied  with  integration.   Nonetheless,  what  can  be  learned 
about  en^jloyer  sanctions  enforcement  probably  constitutes  the 
best  available  empirical  evidence  shedding  light  on  the  capacity 
of  industrial  democracies  to  control  international  migration. 
Employer  sanctions  do  help  deter  illegal  migration  and  en^loyment 
which  would  probaibly  be  more  extensive  in  their  eJssence.   But  the 
deterrent  effect  of  Seuactions  is  limited. 

Renewed  employer  demeuid  for  low- skilled  foreign  laibor  and 
growing  supply- side  pressure  from  the  Mediterranean  littoral. 
Eastern  Europe  and  the  Third  World  has  diminished  the  confidence 
once  felt  in  Europeaui  governmental  circles  that  employers 
sanctions  could  help  keep  illegal  alien  employment  amd  residency 
within  politically  accepteUDle  limits.   The  contrast  between  the 
optimistic  assessments  of  the  early  1980s  and   the  pessimism 
discernible  nearly  a  decade  later  was  striking  and  telling.   The 
pessimism  stemmed  mainly  from  a  perception  that  conditions 
generating  illegal  alien  migration  amd  employment,  both  external 
and  internal  to  Western  Europeaui  states,  had  been  aggravated  or 
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compounded.   The  phenomenon  of  illegal  alien  residency  and 
employment  in  Western  Europe  has  proven  durable  and  resistant  to 
governmental  efforts  to  curb  it.   Enforcement  of  employer 
sanctions  in  Western  Europe  therefore  increasingly  is  perceived 
in  Sissyphean  terms,  as  necessary  but  insufficient. 
Enactment  of  Eiqiloyer  Sanctions 
Despite  some  evidence  of  employer  sanctions  in  Western 
Europe  prior  to  1970,  it  was  only  when  Europeans  bega'i  to 
perceive  illegal  alien  employment  and  residency  as  a  growing 
problem  in  the  late  1960s  and  early  1970s  that  the  concept  of 
deterring  illegal  alien  en^loyment  through  penalizing  employers 
beccune  significant.   By  the  late  1960s  in  France  and  Germany, 
immigration- related  sociopolitical  problems  were  mounting.   In 
France,  extreme  rightists  staged  demonstrations  denouncing 
uncontrolled  immigration  (immigration  sauvage) ,  several  of  which 
ended  in  violence.   The  French  government  in  the  wake  of  the  May 
1968  events  begam  an  effort  to  regain  control  over  immigration  by 
ending  legalization  and  enforcing  compliance  with  the  letter  of 
immigration  law.   Following  outbursts  of  violence  against  the 
burgeoning  alien  population,  particularly  against  North 
Africans,'  and  in  the  context  of  a  rethinking  of  postwar 
immigration  policies  linked  to  the  energy  crisis.  Prance 
suspended  recruitment  of  nonseasonal  foreign  workers  in  1974.   A 
new  law  penalizing  illegal  employment  of  aliens  was  promulgated 
in  1976.   Enactment  of  en^jloyer  sanctions  in  France,  thus,  was  a 
component  of  a  broader  strategy  aimed  at  curbing  formerly 
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tolerated  illegal  migration  emd  8t2Lbilizing  the  population  o£ 
inmigrauits . 

It  is  important  to  stress  that  measures  taJcen  to  curb 
illegal  migration  and   illegal  alien  enployment  begam  well  before 
the  decision  to  suspend  recruitment  of  nonseasonal  alien  workers. 
And  these  steps  were  seen  as  complementary  to  measures  teUcen  to 
facilitate  the  integration  of  immigrants.   French  and  other 
Europeam  immigration  policy  decisions  taken  in  the  early  to  mid- 
1970s  are  frequently  misportrayed  ais  singularly  restrictive  and 
amti-immigrauit  policies.'  In  reality,  the  reforms  of  this  period 
aimed  to  ioqprove  the  lot  of  immigramts  by  fostering  integration 
as  well  as  to  stabilize  immigramt  populations.   StaJailization, 
including  the  curbing  of  illegal  alien  migration,  was  viewed  as 
essential  to  the  successful  integration  of  legally-admitted  alien 
populations  which  only  recently  had  been  viewed  as  transient . 
Seen  from  this  perspective,  enactment  of  employer  sanctions  could 
be  considered  an   adjunct  to  long  overdue  efforts  by  Framce,  among 
other  Western  Europeam  states,  to  integrate  its  resident  aliens. 
Enactment  of  employer  samctions  was  viewed  with  favor  by  many 
social  amd  political  forces  in  Pramce  which  synpathize  with 
immigramts  amd  which  regard  themselves  as  immigramt  allies. 

Two  other  related  points  need  to  be  made.   A  significant 
level  of  illegal  immigration  amd  illegal  alien  eii?)loyment  in  mamy 
Western  European  countries  developed  well  before  the  recruitment 
curbs  of  the  early  and  mid-1970s.   Analysts  who  present  illegal 
migration  to  Europe  as  a  post -recruitment  stop  phenomenon  choose 
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to  ignore  the  historical  record  often  in  order  to  buttress  a 
contention  that  illegal  migration  was  a  perverse  or  unintended 
effect  of  the  decisions  to  suspend  or  sharply  reduce  recruitment. 
A  renewal  of  alien  worker  recruitment  thereby  gains  credence  as  a 
substitute  for  illegal  alien  migration  and  employment.   Illegal 
alien  employment  and  migration  in  Western  Europe  probcibly  did 
increase  following  the  recruitment  stops,  although  no  one  can 
affirm  this  with  precision.   There  is  more  than  a  grain  of  truth 
in  the  contention  but,  as  will  be  more  fully  developed  in  chapter 
five,  temporary  alien  worker  recruitment  historically  has  been 
accompanied  by  substantial  illegal  migration. 

The  policy  context  in  which  en^loyer  sanctions  were  adopted 
in  France,  but  this  observation  also  could  be  made  in  other 
cases,  is  correctly  characterized  as  one  in  which  stalsilization 
of  immigration  was  sought.   There  were  ant i- immigrant  policies 
adopted,  but  the  goal  was  not  to  stop  immigration.   Rather,  it 
was  to  stabilize  it.   The  distinction  is  fundamental.   Most 
European  governments  by  the  mid-1970s  wanted  to  stop  illegal 
migration.   But  they  had  grudgingly  accepted  certain  channels  of 
legal  immigration,  particularly  for  family  members  of  resident 
aliens  during  the  historically  crucial  juncture  of  the  early  to 
mid-1970s.   Some  analysts  have  gone  so  far  as  to  cite  statistics 
on  fcunily  reunification  subsequent  to  the  recruitment  stops  as 
evidence  of  the  inefficacy  of  Western  European  immigration 
policies.  Despite  efforts  by  many  European  governments  to  impede 
faimily  reunification,  such  as  the  unsuccessful  effort  by  the 
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French  Secretary  of  Immigration  Stoleru  to  stop  Portugxiese  family 
immigration  to  France  in  1976,  family  reunification  as  well  as 
other  forms  of  legal  immigration  have  persisted.   This  legal 
immigration  can  only  in^lausibly  be  construed  as  evidence  of 
policy  inefficacy  because  such  immigration  was  not  in  fact 
stopped  by  those  reforms  of  the  early  to  mid-1970s.   Rather,  it 
was  affirmed  at  that  point.   All  of  this  is  not  to  suggest  that 
many  Western  European  governments  and  publics  at  large  have  not 
been  discomfited,  if  not  alarmed,  at  the  scale  of  family 
immigration  and  other  legal  inflows  such  as  refugees.   There  is 
no  doubt  that  family  members,  refugees  and  asylum  seekers  have 
partially  substituted  in  European  labor  markets  for  the 
foreigners  who  were  recruited  prior  to  the  mid-1970s. 

Illegal  migration  is  generally  considered  to  have  been  more 
prevalent  in  Fromce  than  across  the  Rhine,  both  before  and  after 
the  recruitment  stop  period.   The  Federal  Rep\iblic  has  never 
acknowledged  the  existence  of  a  formal  or  de  facto  legalization 
policy  whereas  de  facto  or  explicit  legalization  policies  have 
been  recurrent  in  France,  even  after  the  policy  changes  of  the 
early  1970s.   Yet  considerable  evidence  suggests  that  illegal 
migration  and/or  en^jloyment  in  Germany  was  fairly  widespread  in 
the  1960s. ■• 

At  any  rate,  German  concern  movinted  over  the  growing  alien 
population  by  the  early  1970s,  particularly  when  it  became  clear 
that  a  sizcODle  fraction  of  the  alien  population  was  staying  for 
protracted  periods.   Employer  Somctions  were  enacted  in  1972  in 
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the  context  of  a  broader  reform  of  public  policy  towards  aliens. 
As  in  France,  the  German  reforms  of  the  early  1970s  had 
restrictive  and  generous  aspects  to  them.   On  the  one  hand,  the 
Federal  Republic  suspended  further  recruitment  of  foreign  workers 
in  1973.   On  the  other  hand,  a  number  of  significant  steps  were 
taken  to  facilitate  the  integration  of  the  existing,  legally- 
admitted  alien  population  including  facilitation  of  family 
reunification . 

As  in  France,  enactment  of  en^loyer  sanctions  was 
politically  uncontroversial .  The  concept  of  employer  sanctions 
was  strongly  endorsed  by  major  trade  luiions  which,  by  this  point 
in  time,  were  endeavoring  to  become  more  representative  of 
foreign  worker  interests.   Representatives  of  employers  also 
backed  the  concept  as  did  major  political  parties.' 
Representatives  of  immigremt  populations  did  not  appear  to  oppose 
the  concept  in  that  illegal  migration  was  considered  to  be 
harmful  to  migrants  as  well  r.s  to  the  countries  of  origin  and 
countries  of  employment.   Representatives  of  Turkey,  for  example, 
have  supported  enactment  of  employer  sanctions  in  meetings  of 
Council  of  Europe  governments  on  the  issue.* 

As  indicated  in  Table  1,  most  Western  Europeem  states  had 
adopted  employer  sanctions  by  1980.   Ireland  and  the  United 
Kingdom  were  important  exceptions.   However,  in  the  United 
Kingdom,  employers  of  aliens  not  entitled  to  work  could  be 
punished  for  nonpayment  of  employment  -  related  insurance  premiums 
and  taxes  as  well  as  for  illicit  harboring  of  illegal  aliens.   It 
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should  be  noted  that  a  n\jinber  of  regional  and   international 
organizations  adopted  instnjments  including  employer  sanctions 
during  the  1970s  which  probcJaly  influenced  decisions  taken  by 
Europesui  member  states  to  enact  en^loyer  sanctions.   The  ILO's 
convention  143  of  1975  includes  a  provision  for  en^loyer 
samctions.  A  draft  directive  of  the  EC  issued  in  1976  similarly 
encouraged  adoption  of  en^loyer  sanctions.   British  resistance  to 
this  draft  directive  effectively  killed  it. 

The  British  objected  to  the  draft  directive  on  principle  in 
that  the  criminal  sanctions  envisaged  by  the  draft  directive  were 
viewed  as  infringing  on  the  United  Kingdom' s  sovereign 
prerogatives.   The  United  Kingdom  also  objected  to  the  draft 
directive  on  the  grounds  that  it  did  not  need  employer  sanctions 
in  that  illegal  immigration  was  not  a  significant  problem  and   on 
the  grounds  that  en^jloyer  sanctions  might  exacerbate  en^loyment 
discrimination  against  minorities.  A  high-ranking  British 
official  of  the  EC  with  responsibilities  in  the  employment  and 
manpower  area  interviewed  in  1987  did  report  that  he  did  not 
think  that  the  draft  directive  would  ever  be  resurrected.^ 

Employer  sanctions  did  not  become  a  significant  policy  issue 
in  Switzerland  until  the  early  1980s.   Swiss  en^jloyers  long  were 
subject  to  minor  fines  for  illegal  employment  of  aliens  but  these 
penalties  were  little  known  and  seldom  invoked.   Illegal  alien 
employment  long  was  not  viewed  as  a  serious  problem,  a  point  of 
view  contested  by  those  familiar  with  the  problem  of  false 
seasonal  workers  and  the  plight  of  illegal  alien  children  back  in 
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the  1960s  and  1970s.  As  in  France  and  Germany,  employer 
sanctions  were  embraced  as  a  significant  component  of 
immigration- related  policy  only  when  illegal  migration  and 
illegal  alien  employment  were  perceived  as  a  serious  problem. 
Swiss  enactment  of  employer  semctions  policy  by  1987  was  not  part 
of  a  comprehensive  reform  of  immigration  policy.   It  did  not 
appear  to  be  linked  to  any  related  development,  although  a  1984 
Council  of  Europe  recommendation  calling  for  imposition  of 
employer  sanctions  may  have  influenced  Swiss  policy.   A  neutral 
country,  Switzerland  belongs  to  the  Council  of  Europe  and  the 
OECD  but  not  the  EC,  even  though  three  quarters  of  its  one 
million  alien  residents  are  EC  citizens.   Switzerland  also  was 
experiencing  an  influx  of  asylum  applicants  by  this  juncture. 
Tnplementatlon  and  Major  Revisions  in  France 
In  France,  a  judicial  mission  was  established  in  1975  aimed 
at  suppressing  illegal  immigration  and  employment.   By  1976,  the 
Interministry  Liaison  Mission  to  Combat  Manpower  Trafficking  was 
formally  created  and  a  law  passed  in  July  of  that  year  reinforced 
penalties  against  individuals  who  aided  illegal  migration  while 
creating  an  administrative  penalty  for  employers  of  aliens  not 
entitled  to  work.   En^loyers  who  hired  aliens  illegally  were 
required  to  pay  a  sum  equivalent  to  500  times  the  minimum  hourly 
wage  for  each  worker  illegally  employed  to  the  National 
Immigration  Office.   In  1980,  the  fine  was  approximately  $1,000 
per  worker.   In  principle,  imposition  of  the  fine  was  automatic 
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and   offending  employers  also  could  be  imprisoned  for  one  to  two 
months  or  longer  in  the  case  of  recurrent  offenders. 

A  major  difference  between  French  smd  German  administration 
with  regard  to  enforcement  oi!  employer  semctions  was  the 
inclusion  of  enforcement  of  employer  ssmctions  against  illegal 
en^loyment  of  aliens  within  the  broad  memdate  of  the  German 
Ministry  for  liahor   amd  Social  Affairs  to  combat  the  underground 
economy  in  general.   The  mauidate  of  the  French  Interministry 
Liaison  Committee  to  Combat  Msmpower  Trafficking  was  far  narrower 
and  limited  to  suppression  of  illegal  alien  entry,  residency  and 
en^jloyment.   This  administrative  contrast  came  to  sm  end  in  1989 
when  the  French  Interministry  Liaison  Committee  to  Combat 
Manpower  Trafficking  was  renamed  the  Interministry  Liaison 
Ministry  to  Combat  Illegal  Work,  Undeclared  Enployment  emd 
Mempower  Trafficking.*  It  thereby  had  the  scope  of  its 
responsibilities  extended  to  the  entire  underground  economy  as  in 
the  Germem  case.   The  expanded  mandate  had  long  been  advocated  by 
officials  of  the  former  Interministry  Liaison  Mission  to  Combat 
Manpower  Trafficking. 

One  of  the  major  functions  of  the  Interministry  Liaison 
Mission  was  to  keep  track  of  enforcement  of  the  pamoply  of  laws 
aimed  against  illegal  immigration  emd  enqployment .   Employer 
sanctions  are  only  part  of  cm  impressive  legal  arsenal  that  has 
built  up.   In  Graph  1,  aui  overview  of  overall  legal  enforcement 
between  1976  euid  1984  as  measured  by  communicated  legal 
con5)laint8  (proces - verbaux)  made  by  various  enforcement  agencies 
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(the  top  line  representing  the  combined  total)  is  presented.   The 
graph  reveals  a  1976  upsurge  in  enforcement  followed  by  a 
decline,  precipitous  in  1977,  1978,  and  1981,  prior  to  a 
resurgence  in  1982  and  1983.   The  number  of  legal  complaints 
(proces-verbaux)  communicated  by  each  of  the  four  agencies 
involved  with  enforcement  of  French  laws  against  illegal 
immigration  and  employment  can  be  traced.   The  upsurge  in 
enforcement  after  1982  mainly  was  attribute±>le  to  the  police  and 
le±)or  inspectors. 

Graph  2  portrays  the  number  of  infractions  by  employers 
against  section  L  341-6  of  the  Work  Code  which  specifically 
penalizes  employers  for  hiring  irregular- status  aliens.   The 
level  of  enforcement  of  employer  sanctions  strictly  speaking 
corresponded  to  the  up  and  downs  in  overall  enforcement  of  laws 
aimed  against  illegal  immigration  and  employment  and  centrally 
affects  those  variations. 

The  annual  report  on  the  year  1979  by  the  Interministry 
Liaison  Mission  summarized  the  first  four  years  of  enforcement  of 
the  1976  law  reinforcing  employer  Seinctions  as  follows: 

"After  four  years  of  functioning,  it  is  necessary  to 
recognize  that  the  objective  was  not  totally  attained 
and  that  irregular- status  alien  en^loyment  remains  eui 
in^jortant  problem  both  with  regard  to  the  employment 
situation  and  on  the  social  and  human  level  of  those 
workers  themselves.   On  the  other  hand,  it  is  difficult 
to  evaluate  the  number  of  clandestine  foreign  workers 
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thus  to  know  whether  It  Is  more  in^iortant  in  1980  than 

it  was  in  1976. •• 

loplementation  of  esiployer  sanctions  over  the  period  was 
coD^licated  by  a  number  of  factors.  Among  those  was  the 
continuation  of  legalization  despite  the  intent  announced  during 
the  Font anet- Marcel 1 in -Gorse  decrees  period  of  the  early  1970s  to 
terminate  the  practice.  A  nxunber  of  "exceptional"  collective 
legalizations  occurred  during  this  period,  particularly  in  the 
spring  of  1980  when  some  4,000  Parisian  garment  industry  workers, 
primarily  Turks,  *fere  granted  legal  status.  The  legalizations 
diverted  msmpower  resources,  ais  a  good  number  of  laibor 
inspectors,  who  are  always  in  short  supply,  were  involved  with 
the  legalization  efforts. 

There  also  was  a  notcQjle  surge  in  deportations  over  this 
period.  A  1975  law  made  illegal  alien  employment  a  deporteLble 
offense  for  aliens.  A  1980  law  appreciably  increased  the 
government's  deportation  powers.   Deportation  seems  to  have 
become  a  major  method  to  sanction  illegal  employment  by  1980. 
According  to  Garson  amd  MOulier-Bouteuig,  "With  the  law  of 
January  10,  1980,  deportation  had  become  simultaneously  a 
priority  meems  of  combatting  cleuidestine  immigration,  but  also  a 
means  to  rendering  precarious  (the  legality)  of  alien  sojourns  in 
Prance."'" 

The  French  law  of  October  17,  1981,  made  employment  of 
irregular- status  aliens  a  criminal  offense  subject  to  fines  of 
2,000  to  20,000  frames  amd  in^risonment  from  two  months  to  a 
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year.   For  repeat  offenders,  the  prison  term  could  reach  two 
years  and  the  fine  40,000  francs.   The  fine  could  be  imposed  as 
many  times  as  there  were  individual  aliens  involved.   However,  a 
legalization  program  was  simultaneously  suinounced  and  employer 
sanctions  were  not  to  be  enforced  until  after  the  termination  of 
the  legalization  period.   Contrary  to  expectations,  the 
legalization  period  was  prolonged  as  additional  categories  of 
aliens,  such  as  seasonal  workers,  were  permitted  to  apply  for 
legalization.   Hence,  the  marked  drop  in  enforcement  of  employer 
sanctions  in  1981  as  indicated  in  Graph  2  was  directly  linked  to 
French  legalization  policy. 

Enforcement  of  employer  sanctions  did  not  begin  again  until 
well  into  1982.   On  August  31,  1983,  the  French  government 
adopted  a  series  of  measures  proposed  by  the  Interministry 
Liaison  Mission  which  simultaneously  aimed  at  reinforcing  the 
effort  to  curb  illegal  alien  residency  and  employment  while 
promoting  the  "insertion"  of  legally  resident  alien  communities 
in  France.   This  linkage  was  made  explicit  in  the  1983  annual 
report  of  the  Interministry  Liaison  Mission. 

"Stopping  clandestine  immigration,  combatting  employers 
of  irregular- status  aliens  and  controlling  migratory 
fluxes  effectively  constitute  a  priority  objective  (for 
the  French  government) .   Failure  in  this  case  would  put 
in  doubt  the  insertion  of  legally  resident  alien 
communities  in  France."" 
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The  August  31,  1983,  measures  increased  the  administrative 
fine  for  employers  of  irregular- status  aliens  from  500  to  2,000 
times  the  minimum  hourly  wage  for  each  alien  illegally  employed. 
As  of  January  l,  1985,  the  administrative  fine  was  26,340  francs, 
roughly  $3,000.   The  Interministry  Liaison  Mission  staff  was 
increased,  allowing  the  Mission  to  open  up  a  regional  office  in 
Marseille.   The  number  of  specialized  labor  inspectors  was 
authorized  to  increase  to  55.   In  September,  the  Garde  des  Sceaux 
(literally  the  Keeper  of  the  Seals)  addressed  a  memorandum  to  all 
public  prosecutors  which  reiterated  the  government's  viewpoint 
regarding  the  grave  consequences  of  illegal  alien  employment  and 
called  upon  prosecutors  to  step  up  enforcement  of  laws 
prohibiting  illegal  alien  employment.   Prosecutors  were  also 
asked  to  "rigorously  apply"  the  text  of  the  laws  concerning 
penalties. 

In  June  of  1984,  the  first  of  twenty- three  priority 
departmental  coordinating  committees  came  into  being.   These 
coordinating  committees  were  authorized  by  a  governmental 
memorandum  (circulaire)  of  November  21,  1983.   The  objective  of 
the  coordinating  committees  was  to  facilitate  the  exchange  of 
information  so  as  to  more  effectively  detect  and  sanction 
violations  stemming  from  illegal  alien  employment.   The  Parisian 
area  coordination  committee  included  representatives  from  the 
police,  fiscal  authorities,  the  Department  of  Labor  and 
Employment,  the  Department  of  Sanitary  and  Social  Affairs,  the 
National  Employment  Agency,  the  National  Immigration  Office,  the 
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enforcement  arm  for  social  security  and  family  allowance  taxes 
(URSSAF)  and  the  departmental  authority  for  state  finances  and 
economic  affairs.  Representatives  from  other  public 
organizations  and  the  prosecutor's  office  were  also  invited.   The 
Paris-area  coordinating  committee  has  since  served  as  the  model 
for  the  coordinating  committees  established  in  other  priority 
areas . 

The  termination  of  legalization  combined  with  the  measures 
taken  in  1983  and  1984  resulted  in  an  increase  in  enforcement  of 
laws  against  illegal  immigration  and  employment  as  measured  by 
legal  complaints  communicated  to  the  Interministry  Liaison 
Committee.   The  total  of  2,245  proces-verbaux  communicated  to  the 
Mission  in  1983  was  the  highest  ever.   The  number  of  proces- 
verbaux  for  infraction  of  article  L  341-6,  which  prohibits 
employment  of  irregular- status  aliens,  rose  from  549  in  1982  to 
947  in  1983.   The  increase  in  legal  complaints  was  matched  by 
increased  court  action,  enforcement  of  the  administrative  fine, 
and  penalties  against  employers  of  irregular- status  aliens. 
About  1,300  court  decisions  ordering  enployers  to  pay  fines  of  at 
least  2,000  francs  were  made  during  1983.   In  Paris,  the  first 
six  months  of  1984  witnessed  a  50  per  cent  increase  in  the  number 
of  persons  found  guilty  of  en^loying  illegal  aliens  relative  to 
the  1983  period.   The  Director  of  the  Interministry  Liaison 
Mission  summed  up  the  judiciary's  handling  of  employer  sanctions 
over  the  first  six  months  of  1984  as  follows: 
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"The  saunpling  of  judgements  rendered  during  the  first 
half  of  1984  by  various  courts  appears  to  us  as  very 
indicative  of  the  current  tendency  toward  hardening  of 
legal  counteraction  vis  a  vis  ert^jloyers  of  irregular- 
status  aliens.  The  great  majority  of  fines  are  to  be 
found  from  now  on  above  the  minimum  provided  by  the 
law,  which  denotes  a  clearcut  understanding  by  the 
courts  of  matters  connected  to  manpower  trafficking."" 
There  clearly  was  an  official  perception  that  enforcement  of 
employer  sanctions  was  beginning  to  bear  fruit  by  1985.   The 
1981-1983  period  %ras  seen  as  a  stage  where  the  policy  instniments 
decided  upon  in  1981  were  "broken  in"  and  that  the  policy 
outlined  in  1981  on  paper  had  taJcen  concrete  form.   In  March  of 
1985,  Mrs.  Georgina  Dufoix,  the  Minister  of  Social  Affairs  and 
National  Solidarity  amd  the  spokesperson  for  the  French 
government,  declared  that  the  results  of  enforcement  of  laws 
against  illegal  immigration  ouid  en?)loyment  had  a  " .  .  .  very 
encouraging  balance  sheet."'* 

The  Interministry  Liaison  Mission  report  on  the  1986-1987 
enforcement  period  included  a  revised  summary  of  enforcement  as 
measured  by  legal  complaints.   This  statistical  series,  presented 
in  TcOjles  2  and  3,  exclude  citations  for  illegal  housing  of 
aliens.   Tables  2  and  3  reveal  a  dip  in  infractions  communicated, 
particularly  for  enployment  of  aliens  without  permits  and  illegal 
(underground)  labor  in  1985  and  1986.   French  officials  and  labor 
inspectors  interviewed  in  1987  and  1988  spoke  of  a 
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"demobilization"  over  this  period  linked  to  the  uncertainty 
created  by  a  decision  not  to  prosecute  a  large  case  because  of 
the  ambiguity  of  the  law  under  which  the  citations  had  been  made 
(the  provision  of  the  Lessor  Code  prohibiting  illegal  or 
underground  Icibor,  travail  clandestin)  and  to  the  chamges  in 
French  government. 

In  an  October  1987  address  of  unusual  candor,  the  new 
director  of  the  Interministry  Liaison  Mission  maintained  that  the 
level  of  legal  complaints  " .  .  .  is  of  little  impact  and 
unrevealing  of  a  mass  of  legal  contentions  which  is  a  priori 
surprising  since  illegal  employment  is  a  widespread  mass 
phenomenon."'*  She  criticized  in  particular  the  disjuncture 
between  statistics  on  condemnations  of  aliens  for  illegal  entry 
and/or  residency  and  the  number  of  infractions  for  manpower 
trafficking. 

Condemnations  for 


Illeq^i  Entry  $=  Rggidengy 

Infractions 

1984 

15,120 

4,131 

1985 

10,404 

3,608 

1986 

16,506 

3,655 

She  was  also  critical  of  the  geographical  imbalance  in 
enforcement,  noting  that  more  than  84%  of  the  legal  complaints 
originate  in  three  regions.  Moreover,  two  thirds  of  the  legal 
complaints  for  illegal  alien  employment  were  dismissed  by 
provincial  courts  as  opposed  to  less  than  10%  in  the  Paris 
region.   Parisian  area  courts  assessed  fines  of  over  10,000 
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francs  on  53%  of  the  individuals  punished  and  condemned  56%  of 
them  to  a  prison  term  as  opposed  to  only  two  out  of  every  seven 
such  individuals  in  the  provinces." 

The  speech  concluded  with  questioning  of  the  efficacy  of  the 
effort  being  made  to  curb  illegal  employment f  of  which  illegal 
alien  en5)loyment  is  a  significant  component.   Were  the  means 
utilized  appropriate  and  sufficient?  Was  an  essentially  social 
and  repressive  approach  to  the  problem  a  wise  choice?  Was  the 
oft  affirmed  political  will  to  curb  illegal  en^loyment  truly 
there?  Did  enforcement  services  possess  sufficient  understanding 
and  know  how  to  implement  policy?  Overall,  her  assessment  was 
that  the  action  undertaken  to  date  was  unsatisfactory  since  legal 
complaints  were  insufficient  and  negatively  perceived  by 
enforcement  services  themselves.   The  results  were  not 
proportional  to  the  effort  being  made." 

The  demobilization  of  the  1986  to  1987  period  seems  to  have 
marked  a  nadir.   In  1987,  a  revised  legal  text  was  adopted 
redefining  illegal  employment  and  the  period  of  cohabitation  in 
French  government  ended.   This  led  to  a  "remobilization" 
reflected  in  an  upsurge  in  citations  communicated  in  1987, 
particularly  for  employment  of  aliens  without  permits.  A 
dramatic  increase  in  enforcement  as  measured  by  legal  complaints 
for  illegal  employment  of  aliens  continued  in  1988  and  1989." 

Employers  convicted  under  the  panoply  of  laws  aimed  at 
curbing  illegal  alien  employment  and  residency  in  France  were 
expressly  excluded  from  the  pardons  traditionally  extended  at  the 


71-69'5  -  Qzl  _  c 


158 


onset  of  a  new  presidential  term.   This  exclusion  was  intended  by 

the  government  to  underscore  the  gravity  of  the  social  harm 

caused  by  illegal  employment  of  aliens  and  the  seriousness  of  the 

intent  to  combat  illegal  alien  en^loyment  and  residency.   The 

following  summarizes  the  principal  steps  in  the  development  of 

French  policy  against  illegal  alien  eiqployment  and   the 

underground  economy  between  1972  amd  1990. 

Principal  Steps  in  the  Evolution  of  French  Policy  to 
Curb  Illegal  Alien  B^loyment  and  the  Dndergroimd  Bconomy 


Date 

July  11,  1972 

1972 

July,  1974 
December  31,  1975 
1974  -  1976 

July  10,  1976 

August  10,  1976 
1980  -  1983 


Illegal  employment  made  am  indictaUDle 
offense 

Initial  ordonnauaces  promulgated 
concerning  ten^jorary  work,  trafficking 
of  labor  and  manpower  leasing 

Nonseasonal  alien  worker  recruitment 
suspended 

Civil  law  regulating  subcontracting  in 
public  amd  private  markets  adopted 

Laws  which  provide  for  the  hiring  of 
ledaor  inspectors  specializing  in 
control  of  foreign  ladaor  in  23 
"priority"  departments  adopted 

A  "special  contribution"  civil  fine 
payaible  to  the  National  Imnigration 
Office  for  illegal  en5>loyment  of  alien 
workers  instituted 

Interministry  Mission  to  Combat 
Mampower  Trafficking  created 

Pour  governmental  studies  of  illegal 
work  and  the  undergroxind  economy 
conqoleted 
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October  17,  1981 

February  2,  1982 
August  31,  1983 


July  25,  1985 
January  16,  1986 


March  14,  1986 


January  27,  1987 


New  law  nakes  illegal  employment  of 
aliens  a  more  serious  offense 
misdemecmor  subject  to  police  courts 

New  ordonnemces  reinforce  regulation 
of  mempower  leasing 

CeUbinet  reinforces  policy  against 
illegal  alien  migration  and   employment 
by 

•  the  creation  of  55  new  positions  for 
leQ)or  inspectors  specializing  in 
control  of  foreign  IsJDor 

•  the  creation  of  department -level 
interagency  committees  to  combat 
illegal  alien  migration  and 
en^loyment  in  23  "priority" 
departments 

•  creation  of  a  breuich  office  of  the 
Interministry  Liaison  Mission  to 
Combat  Manpower  Trafficking  in 
Marseille 

•  Augmentation  of  the  "special 
contribution"  civil  fine  from  500  to 
2,000  times  the  minimum  hourly  wage 
(30,200  francs  as  of  January  1, 
1990) 

Illegal  work  made  a  misdemeanor 

Laws  pertaining  to  illegal  alien 
migration  and  employment  extended  to 
overseas  departments 

Decree  replaces  department -level 
interagency  committees  created 
August  31,  1983,  with  similar 
committees  with  a  broader  mandate  to 
combat  illegal  work  (the  underground 
economy)  in  addition  to  illegal  alien 
migration  and  employment 

Law  redefines  illegal  employment 
infraction 
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July  21,  1988 


January  13,  1989 
January  16,  1989 


July  10,  1989 


January  2,  1990 


Amnesty  law  expressly  excludes  those 
punished  for  illegal  work,  illegal 
alien  employment  and  manpower 
trafficking  euad  leasing 

Law  again  redefines  the  definition  of 
eui  illegal  employment  infraction 

Interministerial  decree  extends  the 
con5)etency  of  the  Interministry 
Liaison  Mission  to  the  underground 
economy 

New  labor  law  measures  adopted  which 

•  newly  incriminate  illegal  alien 
employment  through  intermediaries 

•  redefine  ouid  more  severely  punish 
violation  of  the  prohibition  against 
reimbursement  of  fees  paid  to  the 
International  Migrations  Office  for 
foreign  worker  recruitment 

Labor  law  amendment  ensibles  officers 
of  the  Judiciary  police,  after  court 
authorization,  to  enter  workplaces  on 
the  presunqption  of  illegal  employment 
or  illegal  alien  en^loyment 


Source : 


Gervaise  Hue,  Legality.  Efficacite  et  Travail 
Clandestin.  unpxiblished  paper,  March,  1990,  pp.  4-7. 


Madeune  Gervaise  Hue,  who  succeeded  Denis  Moreau  at  the  head 
of  the  Interministry  Liaison  Mission  in  1986,  observed  that  it 
took  the  French  government  over  thirty  years  to  develop  laws  euid 
enforcement  capacities  fully  adapted  to  combatting  the  illegal 
alien  employment  phenomenon.'*  The  capacity  emerged  incrementally 
as  it  took  time  to  draft  and  pass  laws,  reorientate  euid  train 
enforcement  personnel  and  develop  interagency  cooperation. 
Requests  for  more  budgetary  amd  personnel  resources  for 
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enforcement  had  to  be  balanced  against  other  governmental 

priorities  and  budgetary  constraints.   Despite  setbacks, 

particularly  in  the  domain  of  the  writing  of  laws  which  would 

enable  successful  prosecution  of  offending  enployers  in  the  court 

system,  a  plausible  state  capacity  to  punish  illegal  employment 

of  aliens  developed  whereas  such  illegal  employment  had  been 

tolerated  some  fifteen  to  twenty  years  earlier.   This 

incrementally  enhanced  French  government  capacity  to  punish 

illegal  en^jloyment  of  aliens  was  reflected  in  the  enforcement 

statistics  compiled  by  the  Interministry  Liaison  Mission  in  the 

late  1980s  which  confirmed  the  remobilization  apparent  in  the 

statistics  for  1987. 

Despite  extensive  "fine-tuning"  of  employer  sanctions  in 

Prance  since  the  1970s,  the  effort  to  curb  illegal  alien 

employment  still  appeared  to  be  an  uphill  struggle  by  1990.   The 

playing  field  as  it  were  was  tilting  more  and  more  against 

effective  enforcement  of  employer  Seuictions  for  reasons  which 

will  be  considered  shortly. 

The  Evolution  of  Enforcement 
In  Germany i  The  Primacy  of  Foreign  Policy 

Legally,  immigration  policy  is  regarded  as  a  prerogative  of 

sovereignty.   States  reserve  the  right  to  admit  aliens  as  they 

choose.  Decisions  to  admit  or  not  to  admit  aliens,  however,  are 

fraught  with  implications  for  foreign  policy  which,  conversely, 

often  greatly  affects  immigration  policy.   The  evolution  of 

employer  Scmctions  enforcement  in  Germany  illustrates  the  linkage 

between  the  two  policy  realms,  as  overriding  foreign  policy 
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interests  came  to  overshadow  the  German  quest  for  immigration 
control  thereby  undercutting  efforts  to  curb  illegal  alien 
en^loyment  through  penalization  of  enployers  in  the  late  1980s. 

As  in  France,  illegal  eaployment  of  aliens  in  Germany  is 
subject  to  administrative  fines  and  criminal  sanctions,  including 
inprisonment  in  serious  cases.   Enforcement  of  laws  prohibiting 
illegal  enployment  of  aliens  assumed  significamce  in  1972,  irtien  a 
new  "action  oriented"  program  wais  aimounced  by  the  government." 
In  June  of  1975,  a  law  %«as  passed  which  made  amyone  who  recruited 
aliens  for  enployment  purposes,  outside  of  Federaa  Ministry  of 
Labor  procedures,  liable  for  fines  up  to  50,000  DM  and  prison 
terms  of  up  to  three  years.  Employers  who  illegally  hired  aliens 
and  who  furthermore  discriminated  against  the  aliens  in  pay  or 
working  conditions  were  subject  to  more  severe  punishment,  up  to 
five  years  in  prison.  German  enployer  sanctions  were  primarily 
authorized  by  paragraphs  227  auad  229  of  the  Eo^loyment  Promotion 
Act. 

From  the  mid-1970s  to  the  mid-1980s,  a  panoply  of  laws 
punishing  illegal  enployment  of  aliens  %»as  built  up  emd,  with  the 
coming  into  force  of  the  Act  to  Combat  Illegal  En^)loyment  on 
Jamuary  l,  1982,  maximum  fines  for  illegal  alien  fflH)loyment  were 
increased  to  100,000  BM.     As  in  France,  a  pattern  of  increnental 
reinforcement  and  fine-tuning  of  ai^loyer  sanctions  after 
enactment  in  Germamy  can  be  discerned. 

In  1976,  a  Central  Agency  to  Combat  the  Illegal  Entry  of 
Foreigners  was  established.  This  agency's  charge  is  ■ .  .  .to 
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collect  and  evaluate,  on  a  nationwide  basis,  information  on  ways 
and  means  of  .  .  .  illegal  entry  of  foreigners,  on  illegal  cross - 
frontier  hiring- out  and  placement  of  foreigners  as  temporary 
workers,  as  well  as  the  refusal  [of  entry  to]  foreigners  because 
of  the  suspicion  of  their  taking  up  employment  illegally.  .    .    .'^° 
The  ambit  of  this  agency's  activity  is  focussed  on  border 
control.   Its  mandate,  therefore,  was  far  more  circumscribed  than 
that  of  the  French  Interministry  Liaison  Mission. 

The  German  agency  with  primary  administrative  responsibility 
for  monitoring  and  enforcement  of  laws  prohibiting  illegal 
employment  is  the  Federal  Ministry  of  Laibor  and  the  Federal 
Institute  for  Employment  in  Nuremberg.   As  already  noted,  the 
scope  of  this  agency's  responsibilities  is  far  broader  than  that 
of  the  French  Interministry  Liaison  Mission.   Enforcement  of 
sanctions  against  illegal  employment  of  aliens  was  part  and 
parcel  of  a  broader  effort  to  curb  illegal  en^jloyment,  including 
moonlighting  by  Germans  and  the  \inderground  economy  in  general. 

The  panoply  of  measures  adopted  to  discourage  illegal  alien 
employment  and  illegal  immigration  were  contained  in  a  variety  of 
laws.   Under  the  Foreigners  Act,  illegal  trafficking  of  aliens 
into  Germany  is  subject  to  fines  and  imprisonment  up  to  three 
years.   If  forged  passports  and  documents  are  involved,  a  guilty 
party  may  be  imprisoned  up  to  five  years. 

Employers  who  illegally  hire  aliens  may  be  required  to  pay 
the  costs  of  deporting  apprehended  aliens.  Under  the  Temporary 
Employment  Act,  a  person  hiring  a  non-German  without  a  proper 
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employment  permit  is  subject  to  a  100,000  DM  fine,  although,  as 
in  the  case  of  illegal  en^loyment  of  aliens  vinder  the  Employment 
Promotion  Act,  the  100,000  meucimum  fine  may  be  increased  if 
100,000  DM  is  deemed  an  insufficient  penalty  to  offset  the 
offending  enqployer's  economic  advantage  arising  from  illegal 
employment  of  aliens.^'   If  the  pay  smd  working  conditions  of 
illegally  employed  alien  ten^orary  workers  differ  from  those  of 
German  employees,  prison  sentences  are  possible,  up  to  five  years 
in  serious  cases.   Leasing  of  aliens  without  the  required  permits 
is  also  subject  to  fines  and,  in  serious  cases,  prison  terms  of 
up  to  five  years  under  the  Temporary  Employment  Act. 

Illegal  employment  of  aliens  also  may  be  sanctioned  as  an 
infringement  against  the  Statutory  Sickness  Insuramce  requirement 
covering  eir^loyment  in  Germany.   Similarly,  illegal  employment  of 
aliens  is  not  outside  the  scope  of  Statutory  Accident  Insurance. 
Employers  are  required  to  contribute  to  provide  coverage  for  all 
persons  in  dependent  en^jloyment  and  are  subject  to  penalties  if 
they  do  not.   Employers  who  do  not  contribute  to  Statutory 
Pension  Insuramce  in  cases  involving  illegal  employment  of  aliens 
similarly  caui  be  made  to  pay  conqpulsory  contributions 
retrospectively  as  if  the  alien  had  been  legally  employed." 

This  pamoply  of  laws  developed  in  response  to  the  complexity 
of  illegal  alien  en^loyment  smd  to  en^jloyer  atten?)ts  to  thwart 
enforcement  of  the  prohibition  against  illegal  employment  of 
aliens.   It  must  be  kept  in  mind  as  statistics  on  enforcement  of 
laws  punishing  employers  for  illegal  en^jloyment  of  aliens  in  the 
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1980s  are  examined.  These  statistics  reveal  only  part  of  the 
enforcement  efforts  by  German  authorities.   Such  statistics 
provide  only  a  partial  and  imperfect  glimpse  into  the  evolution 
of  enforcement. 

Section  229,  paragraph  1  subparagraph  2  of  the  Employment 
Promotion  Act  provides  graduated  administrative  fines  and  penal 
punishment  for  employers  who  illegally  hire  aliens.   As  seen  in 
Table  4,  the  number  of  cases  prosecuted  between  1977  and  1989, 
dropped  steadily,  whereas  the  number  of  administrative  fines 
levied  fell  by  two  thirds.   The  decrease  in  enforcement  as 
indicated  by  the  number  of  cases  prosecuted  and  the  number  of 
fines  imposed  for  violation  of  this  specific  provision  should  not 
be  construed  to  suggest  that  illegal  alien  employment  was 
tapering  off.   In  the  early  1980s,  authorities  in  Bonn  and  at  the 
Federal  Labor  Ministry  in  Nuremberg  were  reasonably  confident 
that  laws  prohibiting  illegal  en^loyment  of  aliens  were  having  a 
deterrent  effect,  although  they  felt  that  maximum  fines  needed  to 
be  increased  to  deter  some  offending  en^jloyers  and  that  more 
enforcement  personnel  were  needed.^  Prevailing  economic 
conditions  from  the  late  1970s  to  mid  1980s,  which  were 
characterized  by  weak  demand  for  unskilled  labor  and  high 
unemployment,  particularly  of  foreign  workers,  functioned  as  a 
deterrent  to  illegal  alien  employment  in  addition  to  sanctions 
enforcement. 

In  the  second  half  of  the  1980s,  the  German  economy  heated 
up  and  demand  for  unskilled  and  skilled  labor  skyrocketed 
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although  a  serious  problem  of  unemployment,  particularly  among 
legally  resident  foreign  workers,  persisted.   At  the  same  time, 
important  changes  in  the  sphere  of  German  relations  with  Eastern 
bloc  states  were  occurring.   These  chemges  resulted  from  the 
German  policy  of  Ostpolitik  of  the  early  1970s  which  had 
normalized  the  Federal  Republic  of  Germany's  relations  with 
states  like  Poland  and  eventually  the  German  Democratic  Republic. 
A  key  feature  of  this  normalization  was  authorization  of  greater 
freedom  of  travel  between  the  Federal  Republic  of  Germany  and  the 
Communist  states  of  Eastern  Europe.   As  seen  in  Table  5,  over 
800,000  visas  to  enter  the  Federal  Republic  were  granted  to 
citizens  of  six  Central  and   Eastern  European  states  by  1981,  with 
Polish  citizens  receiving  over  half  of  them.   By  1988,  almost  1.5 
million  visas  were  delivered  to  citizens  of  the  six  states,  with 
Poles  still  receiving  half  of  the  total.   Unofficially,  over  two 
million  visas  were  given  to  Eastern  Europeans  in  1989. '^  Hence, 
aUoout  5.5  million  visas  were  delivered  to  East  Europeans  over  the 
decade.   One  out  of  every  ten  Poles  was  thought  to  be  living  in 
Germany  by  1990. 

Under  policies  developed  during  the  Cold  War  era.  Eastern 
Bloc  nationals  could  not  be  returned  home  against  their  will  even 
if  their  requests  for  asylum  were  denied.   In  effect,  then, 
German  authorities  charged  with  immigration  law  enforcement  had 
to  accommodate  a  growing  number  of  Eastern  European  tourists, 
only  a  minority  of  whom  were  authorized  to  work  in  Germany. 
Through  the  1990s,  it  is  thought  that  steadily  growing  numbers  of 
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Eastern  European  visitors  secured  technically  illegal  employment 
although,  by  the  late  1980s,  it  was  clear  that  such  employment 
was  largely  tolerated  on  foreign  policy  grounds  even  as  it  also 
responded  to  growing  employer  demand  for  Isibor.   The  precarious, 
if  not  catastrophic,  state  of  Eastern  European  economies  involved 
by  the  end  of  the  decade  in  a  transition  from  Communism  to  more 
free  market  economies  made  visitor  employment  in  Germany  an 
importamt  source  of  employment  and  income.   The  German  interest 
in  ensuring  a  successful  transition  in  Central  and  Eastern  Europe 
dictated  restraint  in  enforcement  of  laws  prohibiting  illegal 
eit5)loyment  aliens.   German  semi-official  toleration  of 
technically  illegal  employment  of  Poles  in  the  second  half  of  the 
1980s  allowed  visitor  emigration  to  function  as  a  safety-valve 
for  the  Polish  economy. 

Interpretation  of  the  enforcement  statistics  presented  in 
Table  4  must  be  guarded.   The  cases  prosecuted  in  Table  4 
represent  only  a  small  portion  of  overall  enforcement.   The  cases 
counted  in  TcQsle  4  concern  employment  of  non-Germans  who  are 
legally  present  in  Germany  but  who  do  not  possess  the  necessary 
work  permit  to  occupy  the  job  they  are  doing.   Cases  of 
employment  of  aliens  without  legal  permission  to  be  in  Germany 
are  communicated  directly  to  the  state  prosecutor's  office  and 
therefore  do  not  appear  in  TcOile  4  which  is  based  on  Federal 
LcUaor  Ministry  statistics.   There  is  no  reliable  information  of 
the  total  number  of  cases  communicated  to  the  state  prosecutor's 
office.   Also,  labor  inspectors  in  Germany,  as  in  France,  enjoy  a 
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wide  range  of  discretion  in  determining  whether  a  complaint 
should  be  made  and  what  form  it  should  take.   Labor  inspectors 
must  refer  cases  involving  illegal  en^loyment  of  illegally 
resident  aliens  directly  to  the  state  prosecutor's  office.   But, 
if  the  case  involves  a  foreign  worker,  say  a  Polish  tourist  on  a 
two  or  three  week  visa,  the  labor  inspector  may  choose  from  a 
number  of  options,  including  doing  nothing,  many  of  which  would 
not  appear  in  the  enforcement  statistics  kept  by  the  Federal 
Ministry  for  Labor.   The  labor  inspector  might  choose  to  inform 
authorities  from  the  pension  insurance  or  the  sickness  insurance 
administrations,  for  example,  who  then  would  collect  from  the 
employer. 

Tables  6  through  7  provide  an  overview  of  aspects  of  the 
panoply  of  laws  adopted  by  Germany  to  curb  illegal  alien 
employment  and  residency  since  the  mid-1970s.  These  compilations 
attest  to  the  reality  of  continuing  enforcement  which  has  a 
certain  deterrent  effect.   There  is  little  doubt,  as  expressed  in 
1985  by  Dr.  Eckart  Schiffer  of  the  Federal  Ministry  of  the 
Interior,  that  "...  one  thing  is  certain,  in  the  absence  of 
these  measures  against  illegal  [alien]  en^loyment,  the  dimensions 
of  the  problem  would  be  far  greater.""  Despite  the  precedence 
granted  to  overriding  foreign  policy  considerations  in  the  late 
1980s,  German  officials  continued  to  regard  en^jloyer  sanctions  as 
an  irreplaceable  component  of  a  broader  strategy  to  curb  illegal 
migration.   They  felt  more  than  ever,  however,  that  much  more 
needed  to  be  done,  particularly  in  the  realm  of  foreign  policy. 
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if  the  quest  for  control  were  to  make  headway.   Their  pessimism 
concerning  long-term  prospects  for  industrial  democracies  being 
able  to  curb  illegal  migration  arose  less  from  a  lack  of 
confidence  in  the  efficacy  of  employer  sanctions  than  from  a  lack 
of  confidence  that  the  political  will  to  curb  illegal  migration 
would  be  forthcoming.   Officials  at  the  Federal  Ministry  of  Le^Dor 
in  Nuremberg  were  particularly  concerned  by  1990  that  the  headway 
made  in  the  late  1970s  cuid  early  1980s  in  educating  employers  not 
to  employ  aliens  illegally  was  being  eroded  by  the  availability 
of  East  European  illegal  laJsor. 

Table  8  sheds  light  on  the  range  of  fines  levied  by  the 
Federal  Ministry  of  Laibor  against  employers  for  illegal 
employment  of  aliens  over  the  1980  to  1984  period.   The  vast 
majority  of  fines  were  under  1,000  DM.   Again,  it  is  important  to 
point  out  that  these  fines  may  represent  only  part  of  the 
financial  punishment  inflicted  upon  employers. 

En£orcement  in  the  Helvetian  Confederacy 

Immigration-related  Swiss  policy  usually  presages  more 
general  developments  in  Western  European  policies  towards 
international  migration.   But,  in  the  area  of  employer  sanctions, 
Switzerland  was  a  relative  latecomer.   The  evolution  of  Swiss 
employer  sanctions  in  the  1980s  nonetheless  conformed  to  the 
pattern  of  incremental  reinforcement  of  enforcement  and 
stiffening  of  fines  against  offending  employers.   By  the  end  of 
the  1980s,  the  Swiss  had  adopted  a  veritable  arsenal  of  laws 
aimed  at  curbing  illegal  immigration  and  illegal  employment  of 
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aliens  whereas  illegal  migration  emd  illegal  alien  enployment  had 
been  regarded  as  negligible  or  insignificant  only  a  decade  or  so 
earlier. 

Prior  to  the  1980s,  enployers  who  violated  regulations 
concerning  enployment  of  aliens  were  siibject  to  legal  penalties, 
but  primarily  were  punished  by  administrative  sanctions,  refusal 
of  permission  to  hire  new  or  additional  foreign  workers  and/or  am 
obligation  to  pay  the  repatriation  costs  for  the  illegally 
employed  worker.  The  official  and  prevailing  perception  that 
illegal  alien  en?>loyment  was  relatively  rare  precluded  provisions 
for  administrative  amd  penal  punishments  for  illegal  employment 
of  aliens  from  becoming  a  significant  feature  of  Swiss  policy  on 
immigration  until  the  early  1980s. 

The  perception  of  a  mounting  problem  of  illegal  alien 
employment  increasingly  mauiifested  itself  in  governmental  and 
immigration  policy  circles  in  Switzerlemd  by  1982  euad  1983.   The 
late  left- learning  parliaunentarian  Herbert  Zehnder  played  a  key 
role  in  focussing  public  amd  governmental  attention  on  the 
phenomenon  of  illegal  migration  amd  illegal  alien  employment.** 
Critics  of  the  inadequacy  of  the  public  policy  response  to  the 
phenomenon  stressed  the  vulneraOaility  of  illegal  alien  workers  to 
exploitation  amd  the  fact  that  the  illegal  alien  workers,  when 
discovered  by  authorities,  were  often  more  severely  punished  tham 
employers.   Illegal  alien  enployment  constituted  a  Bagatelle - 
delikt  or  minor  contravention  for  employers  who,  if  punished  at 
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all,  were  usually  assessed  fines  under  the  2,000  Swiss  franc 
maximum  penalty. 

Zehnder  and  other  parlieimentarians,  strongly  backed  by  major 
Swiss  unions,  called  for  increased  en^loyer  sanctions  and  more 
stringent  enforcement  of  them.   In  1987,  an  amendment  to  the 
Federal  Law  on  the  Sojourn  euad  Establishment  of  Foreigners  was 
debated  in  the  Swiss  legislature  euid  overwhelmingly  adopted." 
The  measure,  which  was  entered  into  effect  in  March  of  1988, 
increased  the  fine  for  intentional  illegal  employment  of  aliens 
to  5,000  Swiss  francs.   However,  mitigating  circumstances  such  as 
exploitation  of  the  illegal  aliens  by  paying  them  substantially 
lower  wages  could  result  in  fines  higher  than  5,000  Swiss  francs. 
Employers  who  illegally  employed  aliens  unintentionally  or 
through  negligence  became  s\ibject  to  fines  up  to  3,000  Swiss 
francs.   Employers  who  hired  aliens  illegally  and  also 
facilitated  their  illegal  residency,  say  by  providing  housing 
without  declaring  it  to  local  police,  became  subject  to  fines  of 
up  to  10,000  Swiss  freuacs  and  imprisonment  up  to  six  months.   The 
new  law  also  provided  prison  terms  up  to  six  months  in  addition 
to  fines  for  employers  who  repeated  an  offence  against  the  new 
law.« 

Thus,  employer  sanctions  became  a  significant  component  of 
Swiss  immigration  policy  by  1987.   Like  the  Germans  and  French, 
the  Swiss  adopted  complementary  legislation  to  punish  illegal 
alien  employment  through  temporary  work  and  Icibor  leasing 
agencies.   Under  a  new  law  in  effect  as  of  July  1,  1991,  all 
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private  labor  placement  firms  require  prior  authorization  to  do 
business  backed  by  cm  escrow  payment  of  up  to  1,000,000  Swiss 
francs  to  guarantee  payment  of  wages.   Ten^orary  employees  must 
possess  written  enqployment  contracts  which  are  subject  to  the 
provisions  of  collective  bargaining  agreements.   Employers  who 
illegally  employ  alien  temporary  workers  are  subject  to  loss  of 
their  license,  fines  up  to  100,000  Swiss  francs  and  jail  terms. 
Intentional  illegal  en^loyment  of  aliens  in  the  underground 
economy  under  the  new  law  against  travail  au  noir  is  punishable 
by  a  maucimum  fine  of  100,000  Swiss  francs,  20,000  Swiss  francs  in 
cases  of  negligence.* 

The  accretion  of  a  veritaible  arsenal  of  Swiss  laws  to  punish 
illegal  employment  of  aliens  lagged  behind  the  evolution  of 
employer  sanctions  in  France  and  Germany  but  in  other  respects 
closely  resembled  legal  developments  in  the  two  large  states. 
Unlike  the  French,  the  Swiss  meJce  no  attempt  to  compile 
enforcement  statistics  at  the  federal  level.   Some  Swiss  cantons 
keep  statistics  on  enforcement  of  employer  sanctions,  but  they 
are  not  published.  As  is  the  case  in  Freuice  and  Germany, 
enforcement  of  en^loyer  sanctions  in  Switzerland  is  thought  to  be 
highly  varicible  from  one  administrative  s\ib-unit  to  the  next.'" 
Cantonal  police  are  the  primary  enforcement  agency  although  the 
Aliens  Police  and   Federal  Office  for  Arts,  Professions  and  LcQsor 
inspectors  may  also  play  a  role.   Enforcement  is  generally 
thought  to  be  more  stringent  in  Germaui- speaking  than  French- 
speaking  cantons.   However,  this  generalization  may  singly 
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reflect  a  stereotype  that  Germam-speaUcing  cantons  are  more 
legalistic  and  strictly  law-eibiding  than  the  more  "Mediterranean" 
French-speaking  cantons. 

In  the  interior  French-speaking  canton  of  Fribourg, 
enforcement  of  laws  against  illegal  employment  of  aliens 
increased  in  the  late  1980s  and  fines  levied  against  employers 
became  more  severe.   Bach  year  several  hundred  employers  are 
prosecuted  and   local  police  authorities  are  certain  that  employer 
sanctions  have  a  deterrent  effect."  Already  in  1987  in  the 
canton  of  Tessin,  some  575  fines  for  illegal  employment  of  aliens 
were  levied." 

Generally,  however,  enforcement  of  employer  sanctions  in 
Switzerland  is  thought  to  be  inadequate.   Swiss  trade  unions  have 
been  highly  critical  of  what  they  view  as  "toleration"  of 
widespread  illegal  alien  en5>loyment  by  Swiss  authorities. 
Officials  respond  to  such  criticisms  by  pointing  to  the 
inadequacy  of  their  enforcement  personnel  and  resources.   They 
also  complain  about  a  lack  of  responsiveness  by  courts  which 
generally  assess  fines  far  lower  thoui  the  maximum  stipulated. 
Several  court  decisions  in  the  1980s  nullified  or  lowered  fines 
in  some  cases  on  the  grounds  of  proportionality.   Fines  assessed 
employers  were  deemed  disproportionate  to  the  social  harm  done  in 
comparison  to  punishments  meted  out  for  say  traffic  violations 
which  the  courts  ruled  were  more  harmful."  A  number  of 
knowledgeaJDle  Swiss  informants  suggested  that,  underneath  the 
broad  political  agreement  in  Switzerlemd  that  illegal  employment 
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of  aliens  should  be  punished  severely,  there  was  a  lack  of 

political  will  to  enforce  sanctions  effectively.   Other 

informants  felt  that,  while  sanctions  enforcement  was  inadequate, 

progress  slowly  was  being  made. 

Employer  sanctions  in  Switzerland  undoubtedly  do  deter  some 

illegal  alien  employment.   It  is  impossible  to  measure  how  much. 

It  is  generally  felt,  though,  that  illegal  alien  employment 

became  more  extensive  in  the  1980s.   This  perception 

fundamentally  explains  why  en^loyer  sanctions  were  reinforced  in 

the  1980s.   It  remains  to  be  seen  whether  increased  fines  will 

produce  greater  deterrence.   There  is  a  good  deal  of  skepticism 

that  they  will  although  the  wisdom  of  punishing  illegal 

employment  of  aliens  through  penalties  against  employers  appears 

self-evident  to  most  Swiss.   Swiss  critics  of  en^jloyer  seuactions, 

as  is  the  case  in  France  cind  Germcmy,  want  more  enforcement  not 

less. 

Problems  and  lasues  in  Enforcement 
of  Bnployer  Sanctions i  The  Courts 

Enforcement  of  employer  sanctions  has  not  been  as 

politically  controversial  in  Western  Europe  as  it  has  in  the 

United  States.   There  are  several  background  factors  which  may 

help  to  explain  this,  including  racial  and  immigrant  minorities 

in  Western  Europe  having  less  clout  in  public  policy  making  and 

politics  in  general  than  say  Hispanics  in  the  United  States  and 

Europeans  being  more  accustomed  to  state  regulation  of  labor 

markets  than  Americans.   But  these  differences  should  not  be 
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overstated.   Immigremts ,  even  as  noncitizens,  are  not  without 
some  voice  in  European  democracies. 

Through  time.  Western  Europeem  authorities  have 
incrementally  responded  to  perceived  problems  and  issues  in 
enforcement  through  revision  of  legal  texts,  augmenting  fines  and 
other  penalties,  in^roved  administrative  coordination,  public 
education  and  e3q)anded  commitment  of  enforcement  personnel  and 
resources,  thereby  attenuating  controversy  which,  as  has  been 
argued,  arises  principally  from  the  con^laint  that  there  is 
inadequate  enforcement.   There  were  significamtly  greater 
governmental  capacities  to  punish  illegal  employment  of  aliens  in 
1990  than  there  were  in  the  mid-1970s.   But  major  problems  and 
issues  in  employer  sanctions  enforcement  endured  long  after 
enactment.   Indeed,  by  1990,  these  problems  increasingly  appeared 
intracteUDle .   Significantly,  however,  employer  sanctions 
enforcement  in  Western  Europe  was  not  viewed  as  a  source  of 
additional  employment  discrimination  against  immigramt  and   other 
minorities  in  Western  Europe.   The  transatlamtic  contrast  on  the 
en^loyer  sanctions  and  discrimination  issue  probaQsly  best 
explains  why  employer  samctions  have  been  much  more  politically 
controversial  in  the  United  States  than  in  Western  Europe. 
Employer  sanctions  also  always  have  been  conceived  as  a  con^onent 
of  a  broader  strategy  to  control  illegal  migration  by  West 
Europeems.   There  never  %fas  the  singrular  fixation  on  employer 
sanctions  as  a  control  instrument  in  Western  Europe  as  there  was 
in  the  U.S. 
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Authorities  charged  with  enforcement  of  employer  sanctions 
in  the  three  Western  European  states  under  consideration 
frequently  complain  that  the  response  of  legal  systems  to  the 
social  harm  done  by  illegal  alien  employment  has  been  inadequate. 
In  France,  cin  extensive  effort  has  been  made  to  inform  judges 
oibout  the  problem  of  illegal  alien  employment  with  a  view  to 
getting  stiff er  sentences  against  employers.   This  educational 
effort  can  claim  some  success,  particularly  in  Paris -area  courts. 
In  the  mid-1980s,  court  sentences  were  viewed  as  improving  by  the 
director  of  the  Interministry  Liaison  Mission.   However,  it  is 
clear  that  provincial  courts  are  far  less  likely  to  prosecute  and 
punish  employers  who  illegally  hire  aliens. 

Another  problem  adversely  affecting  court  action  against 
employers  was  the  severity  of  the  administrative  fine  assessed 
employers.   By  1990,  the  fine  stood  at  32,000  French  francs  per 
illegal  alien  employee.   The  complaint  written  by  a  labor 
inspector  against  an  employer  for  illegal  employment  of  aliens 
has  the  force  of  law  until  proven  otherwise.   Employers  can 
appeal  the  fine,  but,  unless  the  appeal  succeeds,  an  employer 
must  pay  the  full  sum  to  the  Office  of  International  Migrations 
(OMI) .   Recovery  of  the  administrative  fine  or  special 
contribution  by  the  predecessor  of  the  OMI,  the  National 
Immigration  Office,  was  haphazard  but  has  improved  significantly 
in  the  1980s. ^  Many  courts  regard  the  administrative  fine  as 
punishment  enough  for  employers  and  therefore  do  not  prosecute 
even  though  administrative  sanctions  are  in  principle  independent 
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of  penal  sanctions.   The  steady  augmentation  of  the 
administrative  fine  since  1976  was  seen  by  a  niimber  of  French 
observers  of  employer  samctions  as  a  barrier  to  effective  court 
action  cmd  overall  enforcement.   They  therefore  advocated 
reducing  the  mandatory  administrative  fine  or  giving  department - 
level  administrations  the  discretion  to  set  fines  at  levels 
commensurate  with  the  offence.   In  fact,  regulations  to  this 
effect  had  been  prepared  by  1990.   But  the  political  climate  was 
such  that  any  measure  that  could  be  construed  as  evidence  of 
governmental  laucity  towards  illegal  immigration  could  not  be 
pursued . 

Some  opponents  of  the  proposed  plan  to  "modulate" 
administrative  fines  by  granting  greater  discretion  to 
departmental  authorities  feared  that  modulation  would  result  in  a 
downward  spiral  of  reduced  fines  and  enforcement.   Proponents 
argued  the  contrary,  maintaining  that  leUaor  inspectors  were 
reluctant  to  write  up  con^laints  because  of  the  severity  of  the 
administrative  fine  and  courts  were  reluctant  to  prosecute  for 
the  same  reason.   The  fixed  fine  also  does  not  tedte  into  account 
the  size  of  a  firm.   A  32,000  franc  fine  usually  had  a  far 
greater  effect  on  a  small  firm  thcui  a  large  one.   They  argued 
that  administrative  ajid  penal  punishment  had  to  be  proportionate 
to  the  harm  caused  society  in  order  for  employer  sanctions  to  be 
enforced  more  effectively.   In  all  three  countries,  courts  were 
slow  to  respond  to  the  new  laws  punishing  illegal  employment  of 
aliens.   Such  a  lag  probaJDly  was  to  be  expected  and,  in  the 
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French  case  in  particular,  suggests  an   unexpectedly  healthy 
separation  of  the  legislative,  executive  and  judicial  bramches  of 
government . 

The  French  government  responded  incrementally,  euad 
ultimately  constructively,  to  the  reluctance  of  public 
prosecutors  to  pursue  charges  against  employers  by  revising  legal 
texts.   In  one  noteworthy  case  that  adversely  affected  overall 
enforcement  of  sanctions  in  Framce  in  1986,  a  public  prosecutor 
found  the  provisions  in  the  Lodsor  Code  prohibiting  illegal 
employment,  under  which  charges  had  been  brought  against  cm 
employer  en^loying  some  350  aliens,  ambiguous.'*  Therefore,  all 
350  charges  were  dropped  with  a  resultemt  demoralizing  effect 
upon  those  charged  with  enforcement.   The  dismissal  led  to 
redrafting  of  the  legal  provision  in  question  and  its  subsequent 
adoption  as  law.   The  result  was  the  remobilization  suggested  by 
the  upsurge  in  citations  made  by  leibor  inspectors  beginning  in 
1987." 

A  number  of  students  of  international  migration  in  Western 
Europe  have  bemoaned  the  "derisory"  and  "scanty"  enforcement  of 
employer  sanctions  there.   Criticism  of  the  responsiveness  of 
courts  to  employer  sanctions  has  been  particularly  harsh. 
Whatever  the  shortcomings  in  the  responsiveness  of  European 
courts  to  employer  samctions,  it  must  be  recalled  that  a  great 
deal  of  enforcement  is  not  recorded  in  statistics  kept  on  court 
cases.  Administrative  and  other  sanctions,  such  as  fines 
collected  for  nonpayment  of  mandatory  health  insurance  premiums, 


179 


are  not  recorded.  And  many  enforcement  activities  have  a 
deterrent  effect  even  if  they  do  not  result  in  the  writing  up  of 
complaints  smd  successful  prosecution  of  employers  in  the 
courts.^ 

To  reiterate  a  point  once  forcefully  made  by  Jacqueline 
Costa- Las coux,  only  those  who  misunderstand  law  would  tax 
employer  sanctions  enforcement  for  being  merely  symbolic." 
Criminal  laws  are  supposed  to  have  am  educational  function. 
Rarely  do  they  eradicate  the  phenomenon  that  pron^ts  their 
promulgation.   Laws  which  prohibit  illegal  enqployment  of  aliens 
seem  to  be  adhered  to  by  mamy,  if  not  most,  employers,  a  non- 
negligible  deterrent  to  greater  illegal  migration.  A  minority  of 
employers  either  icfnore  or  consciously  violate  the  prohibition. 
And  there  is  reason  to  believe  that  this  minority  is  growing 
despite  enforcement  efforts. 

Prosecution  of  violations  of  social  legislation  is  always 
difficult.  Agricultural  law  inspectors  in  particular  tell  of 
workers,  presumaQjly  illegally  en^loyed,  running  into  the  fields 
as  they  approach."  Labor  and  agricultural  inspectors  need  the 
cooperation  of  the  police  to  apprehend  the  en^loyees  in 
situations  of  this  nature.   Prosecution  of  en^iloyers  under 
criminal  law,  of  course,  must  conply  to  standard  rules  of 
evidence  and  procedure.   Complaints  generally  are  not  written  up 
unless  all  the  elements  of  a  successful  case,  in  the  opinion  of 
an  inspector  or  other  enforcement  agent,  are  there.  A  number  of 
enforcement  agents  pointed  out  that  investigations  and  visits 
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that  did  not  result  in  the  writing  up  of  complaints  and 
prosecution  undoubtedly  had  a  deterrent  effect  upon  employers. 
Insufficient  Bnforcefment  Personnel  and  Resources 
An  upsurge  in  criminality  over  the  last  several  decades  has 
fed  anti- immigrant  sentiment  and  profoundly  affected  politics  in 
a  number  of  Western  European  states.   Court  systems  and  law 
enforcement  agents  have  been  sorely  tried  by  the  resultant  mass 
of  litigation.  Aside  from  the  corps  of  specialized  labor 
inspectors  in  France,  which  is  under  strength  and  whose  principal 
responsibility  is  inspection  of  alien  labor,  enforcement  agents 
have  far  broader  responsibilities  above  and  beyond  enforcement  of 
laws  prohibiting  illegal  employment  of  aliens.   For  many  labor 
inspectors  and  police  officers,  enforcement  of  employer  sanctions 
is  a  low  priority.   Labor  inspectors,  in  particular,  often  do  not 
write  up  complaints  for  infractions  that  they  detect  because 
there  are  other  enforcement  priorities  in  their  eyes.  This  is 
why  the  Interministry  Liaison  Mission  in  France  devotes  most  of 
its  effort,  in  addition  to  studying  illegal  migration  and  illegal 
alien  employment,  to  informing  enforcement  agents  cibout  the 
various  laws  penalizing  illegal  alien  employment  and  the  priority 
attached  to  their  enforcement  by  the  government.   Members  of  the 
Marseille  branch  office  of  the  Interministry  Liaison  Mission  have 
noted  an  upsurge  in  citations,  particularly  by  the  Gendarmerie  or 
national  rural  police  in  the  wake  of  their  visits." 

In  France  and  Germany,  labor  inspection  historically  has 
been  based  on  inspections  of  factories.  Most  illegal  alien 
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en^loyment  is  not  to  be  found  in  large  factories  which  often  have 
a  substantial  union  presence.   Illegal  alien  enployment  is 
concentrated  in  small  businesses,  in  an  environment  that  is 
different  from  the  classic  focus  of  labor  inspector  training  and 
service.   This  dis juncture  between  the  focus  of  labor  inspection 
and  the  focus  of  illegal  alien  employment  adversely  affects 
enforcement  of  laws  prohibiting  illegal  alien  employment.   By 
training,  lessor  inspectors  look  for  imsafe  working  conditions 
more  tham  illegal  alien  employment.   In  all  three  states, 
enforcement  of  laws  prohibiting  illegal  alien  employment  is 
largely  incidental  to  routine  enforcement  of  social  legislation 
by  enforcement  agents.   Enforcement  agents  must  have  a  reason  to 
suspect  illegal  alien  employment,  say  a  letter  of  denunciation  or 
a  telephone  tip,  before  launching  a  nonroutine  investigation.   In 
Germany,  computer-aided  comparisons  of  data  on  personnel  is  used 
to  target  investigations.   But  both  the  Germeuis  and  the  Swiss  are 
concerned  that  enforcement  of  labor  laws  not  give  rise  to  a 
police  state- like  atmosphere. 

The  reality  of  concern  for  the  respect  of  en5)loyer  and 
employee  rights  belies  the  image  of  a  Western  Europe  of  uniformly 
draconiam  and  restrictive  policies  towards  immigrants.   In 
Germany,  authorities  at  the  Federal  Ministry  of  Labor  feel  that 
enforcement  of  en5>loyer  samctions  will  be  enhauiced  by  a 
requirement,  effective  in  1991,  for  all  en?)loyees  to  possess  a 
new  social  security  card."  Enforcement  agents  will  have  an 
expanded  right  to  enter  firms  to  control  for  these  new  cards.   In 
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France,  a  legal  change  in  1990  for  the  first  time  gave  the 
judiciary  police  expanded  powers  of  entry  into  firms.*' 

Inadequacy  of  enforcement  personnel  and  resources  is  the 
factor  most  cited  by  authorities  in  charge  of  enforcement  of 
employer  sanctions  in  Western  Europe  when  asked  to  discuss 
problems  of  enforcement.   In  the  key  agricultural  department  of 
the  Vaucluse  in  France,  for  excunple,  there  were  five  enforcement 
personnel  with  a  budget  of  some  38,000  French  francs.   The 
agricultural  inspector  explained  that  budgetary  constraints 
greatly  limited  the  number  of  inspections  that  could  be  made. 
While  enforcement  of  employer  sanctions  was  thought  to  have  a 
deterrent  effect,  it  was  clear  that  budgetary  and  personnel 
limitations  restricted  enforcement.   The  Vaucluse  example  is 
illustrative  of  a  limitation  in  employer  sanctions  enforcement 
across  Western  Europe. 

Is  there  a  dis juncture  or  a  gap  between  laws  and 
governmental  policies  which  call  for  steadily  harsher  punishment 
of  illegal  alien  employment  and  the  reality  of  limited  personnel 
and  other  resources  allocated  to  en^jloyer  sanctions  enforcement? 
To  Western  European  critics  of  the  level  of  employer  sanctions 
enforcement,  the  answer  is  clearly  yes.   But  this  viewpoint  tends 
to  ignore  a  perceptible,  if  incremental,  increase  in  personnel 
and  other  enforcement  resources  allocated  to  enforcement  of 
employer  sanctions  over  the  past  fifteen  years.  Madame  Hue  of 
the  Interministry  Liaison  Mission  explained  that  the  mission 
regularly  requested  greater  resources.  Usually  most  of  their 
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requests  were  denied,  as  the  government  had  other  priorities,  but 
there  alvrays  was  an  incremental  increase  in  the  capacity  of  the 
French  government  to  punish  illegal  en?)loyment  of  aliens.   For 
exan^le,  it  was  difficult  for  the  Mission  to  obtain  additional 
labor  inspectors  specialized  in  enforcement  of  laws  pertaining  to 
aliens  in  a  political  atmosphere  dominated  by  calls  to  reduce  the 
presence  of  state  regulation  in  French  bxxsiness  activity. 
Enforcement  of  laws  prohibiting  illegal  alien  en^loyment  clearly 
is  a  function  of  the  personnel  and   other  resources  allocated  to 
it.   It  seemed  obvious  that  the  level  of  enforcement  could  be 
increased  if  there  were  the  political  will  to  expand  the 
commitment  of  enforcement  personnel  and  other  resources  in  all 
three  states. 
Problems  of  Proportionality,  Bnployer  Adaptation  and  Coordination 

An  additional  problem  of  enforcement  is  linked  to  the 
proportionality  concern.   In  all  three  countries,  some 
enforcement  agents  are  reluctemt  to  write  up  complaints  against 
employers  because  they  feel  that  the  illegal  workers  are  more 
severely  punished  than  their  en^loyers. 

Historically,  enqployer  sanctions  were  advocated  by  trade 
unions  and  progressive  political  parties  because  they  made 
en^loyers  responsible  for  illegal  en5>loyment  that  previously  was 
punished  by  deportation  and  other  penalties  levied  against  the 
illegally  employed  alien  alone.   The  severity  of  the 
administrative  Seuaction  in  France,  it  has  been  seen,  appears 
problematical  to  advocates  of  modulation.   Particularly  in  the 
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Paris  area,  a  number  of  labor  inspectors  interviewed  in  the  1985 
through  1987  period  indicated  that  they  often  did  not  write  up 
complaints  for  fear  of  putting  marginal  firms  out  of  business. 
Or,  they  might  locate  four  illegal  alien  employees  but  only 
charge  the  employer  with  hiring  one.   Like  their  German 
counterparts,  French  ledsor  inspectors  enjoy  a  great  deal  of 
discretion.   They  need  not  write  up  citations  if  it  is  not  in  the 
public  interest  which  they  are  free  to  interpret. 

In  the  South  of  France,  particularly  in  the  department  of 
the  Var,  a  movement  developed  in  the  ranks  of  leUaor  inspectors 
against  enforcement  of  employer  samctions.  A  group  calling 
itself  the  anti- racist  collective  distributed  tracts  and 
essentially  argued  that  enforcement  punished  alien  workers  with 
deportation  while  their  enployers  escaped  punishment.   This 
movement  appeared  localized.*^  One  of  the  complaints  frequently 
heard  in  the  Midi  is  that  deportation  of  the  illegal  alien  worker 
prevents  them  from  collecting  the  pay  and  employment -related 
benefits  due  to  them  being  under  French  law.  This,  coupled  with 
the  perception  that  employers  will  not  be  punished,  appeared  to 
prompt  the  protest.   Similar  complaints  were  voiced  in 
Switzerland,  particularly  in  trade  union  circles.  The 
proportionality  concern,  therefore,  paradoxically  appeared  to 
affect  enforcement  in  two  ways,  too  heavy  of  a  fine  against 
employers  was  seen  by  some  French  ledaor  inspectors  as  a  reason 
not  to  write  up  complaints  while  other  inspectors  claimed  just 
the  opposite  and  also  did  not  write  up  complaints. 
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A  further  problem  affecting  punishment  of  offending 
employers  arises  from  their  ability  to  adapt  to  enforcement 
strategies.   Some  en^loyers  have  thwarted  enforcement  by  going, 
as  it  were,  deeper  underground.  This  has  been  the  case,  for 
excunple,  in  the  Paris  area  garment  industry  where  some  en^loyers 
of  aliens  ineligible  to  work  have  relocated  out  of  the  garment 
industry  center  to  more  difficult  to  detect  underground  factories 
in  the  suburbs.   Another  employer  strategy  has  been  to  utilize 
subcontractors  who  hire  illegal  aliens.   Both  French  and  German 
authorities  have  revised  their  laws  punishing  illegal  employment 
of  aliens  to  facilitate  punishment  of  the  subcontractors  and  of 
firms  which  knowingly  dissimulate  illegal  alien  employment 
through  subcontracting. 

The  problem  of  subcontractors  en?)loying  aliens  ineligible  to 
work  in  Germany  aind  Freuice  is  particularly  significant  in  the 
construction  industry.  A  number  of  recent  studies  of  the 
construction  industry  in  France  have  fotind  widespread  employment 
of  illegal  aliens  through  the  subcontracting  mechanism.   The 
phenomenal  growth  of  subcontracting  in  construction  and  service 
industries  like  cleaning  and  maintenance  mitigates  against 
successful  enforcement  of  laws  prohibiting  illegal  employment  of 
aliens.   As  underscored  in  the  1986-1987  report  of  the 
Interministry  Liaison  Mission  to  Combat  Manpower  Trafficking,  the 
trend  towards  deregulation  and  greater  flexibility  in  labor 
markets,  as  exemplified  by  the  growth  of  temporary  worker 
agencies  and  eased  regulations  concerning  employment  of 
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nonpermement  workers,  tends  to  undercut  governmental  policies 
aimed  at  curbing  illegal  alien  entry  emd  employment.*'  Employer 
Seinctions  are  only  one  conponent  of  broader  public  policies 
affecting  illegal  migration.   LaUoor  market  trends  and 
developments  in  the  1980s  generally  mitigated  against  successful 
enforcement  of  laws  prohibiting  illegal  alien  en^loyment.   The 
phenomenal  increase  in  demeuid  for  leibor  in  the  late  1980s 
constituted  a  test  of  employer  ssuactions  that  had  not  been  made 
prior  to  1985. 

In  the  late  1970s,  a  lack  of  coordination  between  various 
agencies  charged  with  enforcement  responsibilities  against 
employers  who  illegally  hired  aliens  constituted  an  important 
barrier  to  enforcement.   Information  gathered  by  one  service 
would  not  or  could  not  be  shared  with  another  concerned  service. 
Thus,  limited  personnel  auad  other  resources  committed  to 
enforcement  of  laws  prohibiting  illegal  employment  of  aliens  were 
utilized  ineffectively.   The  response  of  French  and  German 
authorities  was  to  establish  interagency  coordination  mechanisms 
in  targeted  areas.   In  France,  a  1986  decree  promulgated  the 
creation  of  interagency  committees  to  facilitate  enforcement  of 
laws  against  illegal  alien  employment  and  related  offenses  in 
each  department.   By  1987,  some  68  of  France's  96  mainland 
departments  had  formally  created  departmental  interagency 
committees,  while  another  18  had  instituted  informal  ones.** 

Interagency  cooperation  in  enforcement  of  laws  prohibiting 
illegal  alien  employment  had  improved  in  France  and  Germany  over 
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the  period  1975  to  1990,  although  significeuit  problems  remained. 
In  the  Vaucluse,  enforcement  officials  found  the  informal 
cooperation  that  ensued  from  department -level  interagency 
meetings  to  be  helpful.   In  Germsmy,  barriers  to  interagency 
exchange  of  information  instrumental  to  enforcement  of  laws 
prohibiting  illegal  alien  en^jloyment  were  lowered  in  the  early 
1980s.   Switzerland  does  not  have  a  national -level  interagency 
coordination  structure  and  strategy,  a  situation  consistent  with 
the  tradition  of  decentralization  in  Swiss  politics.  A  series  of 
scandals  in  the  late  1980s  involving  iir5)roper  date- collecting  on 
individuals  and  release  of  information  by  governmental  agencies 
made  it  unlikely  that  information  would  be  shared  by  various 
agencies  for  purposes  of  enforcement  of  employer  sanctions. 

For  example,  the  federal  government  possesses  con^uter- 
stored  and  accessible  data  on  alien  residency  permits.   This  data 
cannot  be  cross-checked  against  information  on  aliens  enrolled  in 
mandatory  employment  health  and   hospitalization  insurance.   It  is 
known  that  many  illegally  employed  aliens  are  insured, 
particularly  since  furors  resulting  from  en^jloyment- related 
deaths  of  uninsured  illegally  employed  aliens.   Yet  prohibitions 
against  the  sharing  of  information  prevents  identification  of 
these  so-called  "grey  area"  illegally  employed  aliens.**  Privacy 
rights  and  fear  of  governmental  abuse  of  information  gathering 
outweigh  concern  over  illegal  alien  employment  to  restrict  the 
scope  of  the  Western  Europeoui  quest  for  immigration  control. 
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There  is  no  reason  to  believe  that  enforcement  of  employer 

sanctions  has  diminished  the  quality  of  democratic  life  in 

Western  Europe.   Indeed,  enforcement  of  laws  prohibiting  illegal 

alien  employment  often  is  viewed  as  a  democratic  alternative  to 

less  desirable  means  of  immigration  control,  particularly 

deportation.   Illegal  migration,  on  the  other  hand,  is  often 

viewed  as  a  threat  to  democratic  institutions,  particularly  where 

extremist  ant i- immigrant  political  movements  have  grown. 

A  Non- Issue  in  Western  Europe: 

En^loyer  Sanctions - linked  Eiq>loyment  Discrimination 

Against  Minorities 

Several  Western  European  states  possess  s\ibstantial  foreign - 
born  or  immigrant  stock  citizen  populations.   Of  the  three  states 
under  consideration,  the  relative  ease  of  naturalization  in 
France  and  the  legacy  of  French  colonialism  have  combined  to  give 
France  a  substantial  minority  population  of  citizens  cind  legally 
resident  aliens  of  North  African  Muslim  background.   This 
population  which  ranges  between  three  and  four  million  persons, 
over  five  percent  of  the  total  population  of  France,  is  the 
target  of  widespread  discrimination  and  racism  despite 
longstanding  French  governmental  policy  to  combat  all  forms  of 
racism.**  North  African  Muslims  comprise  a  substantial  share  of 
illegal  immigrants  who  legalized  in  the  early  1980s. 

Under  a  1972  French  law  banning  all  forms  of  discrimination, 
which  is  complemented  by  France's  signature  of  a  number  of 
international  treaties  against  racism  and  discrimination, 
minorities  such  as  French  citizens  smd  legally  estaOslished 
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foreign  residents  of  North  African  Arab   background  cannot  be 
discriminated  against  in  employment.*^  Historically,  the  1972  law 
arose  in  response  to  anti-semitism  and  it  is  most  often  invoked 
in  response  to  racism  in  newspapers  and  books.   In  the  aftermath 
of  desecration  of  graves  at  the  Jewish  cemetery  in  Carpentras  in 
1990,  a  movement  to  reinforce  Framce's  anti-racism  law  gathered 
strength  and  a  measure  proposed  by  the  French  Communist  Party 
passed  the  Chcimber  of  Deputies.   Provisions  of  the  1972  law,  in 
fact,  are  seldom  invoked,  a  fact  which  defenders  of  the  legal 
status  quo  maintain  suggests  the  sufficiency,  not  the 
insufficiency,  of  the  1972  law.** 

Under  a  relatively  obscure  1932  law  granting  priority  to  the 
national  or  indigenous  work  force,  which  was  finally  scrapped  by 
the  Socialist  reform  of  immigration  laws  in  1981-82,  an  employer 
was  supposed  to  prefer  indigenous  laibor  to  immigrant  labor.   This 
law  had  little  or  no  effect  in  the  post -World  War  II  period  as 
the  limitations  it  placed  on  alien  employment  in  industries  were 
obviously  ignored.   As  late  as  the  1975  to  1981  period,  the 
government  of  Valery  Giscard  d'Estaing  pursued  a  policy  aimed  at 
reattracting  French  workers  to  manual  labor,  revalorisation  du 
travail  manuel .   French  en^jloyers  were  to  give  priority  to 
indigenous  job  applicants  over  applicauats  who  were  not  citizens 
or  permanent  resident  aliens.   This  policy,  which  never  had  much 
effect,  was  dropped  after  the  1981  Socialist  Party  victories. 

Western  European  states  have  generally  distinguished  between 
the  employment  and  other  rights  of  short-term  alien  employees  and 
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the  rights  of  aliens  employed  for  longer  periods  of  time, 
generally  over  five  years,  although  not  necessarily  with  the  same 
employer.   Since  1970  or  so,  the  average  duration  of  stay  by 
aliens  in  Western  Europe  has  steadily  increased  as  has  the  number 
of  aliens  qualifying  for  more  secure  residency  and  en^loyment 
status.   By  1988  in  Germany,  over  ninety  percent  of  alien  workers 
possessed  so-called  consolidated  status  which  assimilates  their 
socioeconomic  rights  to  those  of  German  workers.   In  France,  the 
vast  majority  of  alien  residents  possessed  employment -related 
rights  ecjual  to  French  citizens,  except  in  the  public  sector. 
The  persistence  of  foreign  worker  recruitment  in  Switzerland 
meant  that  proportionally  fewer  alien  workers  in  Switzerland 
possessed  full  formal  social  and  economic  equality  with  Swiss 
citizens,  but  even  there  the  percentage  of  establishment  permit 
holders  as  a  percentage  of  the  total  resident  alien  population 
had  increased  dramatically. 

It  is  permissible  for  employers  to  prefer  to  hire  an 
indigenous  worker,  a  legal  concept  which  includes  longer-term 
aliens,  to  nonresident  aliens  in  hiring  decisions.   Indeed,  this 
may  be  required  of  employers  in  periods  of  high  unemployment 
although  it  rarely  seemed  to  be  during  the  long  employment  crisis 
of  the  1970s  and  early  1980s.   In  France,  it  is  clearly  illegal 
for  an  employer  to  decline  to  hire  or  to  fire  a  French  citizen  or 
legal  resident  alien  of  North  African  background  uniquely  because 
of  the  individual's  ethnic  or  religious  background.*'  However, 
French  employers  enjoy  a  great  deal  of  legal  discretion  in 
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personnel  decisions  and  there  is  not  a  tradition  of  governmental 
regulation  and  monitoring  of  hiring  decisions.   Termination  of 
employment,  on  the  other  hand,  is  sxibject  to  extensive  regulation 
designed  mainly  to  protect  employees. 

Under  the  1972  anti-racism  law,  refusals  to  hire  or 
decisions  to  fire  motivated  by  racism  or  discrimination  are 
sxibject  to  prison  terms  of  two  months  to  one  year  and  fines  of 
2,000  to  20,000  French  francs.*  Very  few  complaints  for 
employment  discrimination  have  been  made.   According  to  Costa- 
Lacoux,  a  witness  is  required  to  prove  discrimination,  a 
requirement  that  is  difficult  to  fulfill.   And,  individuals  often 
find  it  difficult  to  register  legal  complaints  due  to  the  cost  of 
doing  so.   The  1972  law  does  encUDle  recognized  public  interest 
associations,  such  as  the  Movement  Against  Anti-semitism  and 
Racism  and  for  Peace  (MRAP) ,  to  bring  charges  on  behalf  of  an 
offended  individual.   The  1972  law  provides  various  remedies  for 
offended  individuals.   Depending  on  the  gravity  of  the  offense, 
justice  can  be  sought  through  three  alternative  procedures. 

Organizations  like  MRAP  have  not  perceived  a  need  to  contest 
laws  prohibiting  illegal  en^loyment  of  aliens  on  the  grounds  that 
they  give  rise  to  additional  discrimination  against  minorities. 
There  is  wide  agreement  that  communities  such  as  the  North 
Africans  in  France  encounter  widespread  discrimination,  but  laws 
prohibiting  illegal  employment  of  aliens  are  not  perceived  to  be 
a  problem.   Virtually  all  observers  concur  that  the  problems  of 
discrimination  encountered  by  immigrants  and  citizens  of 
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immigrant  background  are  to  be  found  elsewhere.  Majiy  are  quick 
to  add  that  the  status  of  illegally  employed  aliens  is  inherently 
discriminatory  and  that  steps  taken  to  curb  it  help  guarantee 
equality  of  rights  for  citizens  and  legally  resident  aliens. 

En^loyment  discrimination  related  to  enforcement  of  laws 
prohibiting  illegal  employment  of  aliens  similarly  has  not  been 
perceived  as  a  problem  in  Germcuiy  and  Switzerland.   For  some  time 
now,  employment  of  foreign  workers  in  Germany  has  been  much 
higher  thoui  for  Germems.   In  1986,  the  total  unemployment  rate  in 
Germany  in  December  was  85%  while  the  alien  vinen^loyment  rate  was 
14.1  percent."  Disproportionally  high  alien  unemployment  is 
largely  explained  by  the  poorer  educational  background  of  many 
aliens  as  compared  to  Germcuis  and  by  the  disproportionally  high 
level  of  alien  employment  in  recession- prone  industries.   Laws 
prohibiting  illegal  employment  of  aliens  have  not  been  viewed  as 
engendering  additional  en^loyment  discrimination  against  legally 
resident  foreigners  in  Germany.   Quite  to  the  contrary,  by 
curbing  illegal  employment  of  aliens,  employer  sanctions  are 
viewed  as  safeguarding  enployment  opportunities  for  the  legally- 
admitted  alien  population  in  particular. 
DocunMnt  Fraud 

A  final  issue  that  has  affected  enforcement  pertains  to 
document  fraud.   In  Germany,  all  German  citizens  are  required  to 
have  identity  documents,  all  legally-admitted  aliens  are  recjuired 
to  possess  residency  permits  if  staying  for  more  them  a  three 
month  tourism  period  and  all  aliens  must  possess  an  employment 
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permit  in  order  to  be  hired.   There  are  special  rules  for 
citizens  of  the  EC  and  other  exceptions  to  the  general  rules.   An 
employer  must  notify  the  local  employment  agency  when  hiring  a 
foreign  worker  and  enter  the  worker's  home  on  a  special  registry. 

In  France,  citizens  are  not  required  to  possess  a  national 
identity  card,  although  the  vast  majority  of  French  citizens  have 
one  as  they  are  widely  used  for  identification  purposes.   All 
aliens  who  stay  beyond  a  three  month  tourism  period  are  required 
to  obtain  residency  permits  euid  aliens  must  possess  employment 
permits  or  their  equivalent  to  work  in  France.   Employers  must 
keep  a  special  registry  of  alien  employees  and  make  it  available 
to  inspectors  on  demand. 

In  France,  alien  residency  and  employment  document  fraud  is 
a  problem  which  has  adversely  affected  enforcement  of  laws 
prohibiting  illegal  employment  of  aliens.   There  is  a  long 
history  of  politically-motivated  counterfeiting  of  docioments, 
stretching  back  to  World  War  II  and  the  Algerian  conflict." 
Document  fraud  appears  less  widespread  in  Germany.   From  a  German 
perspective,  the  reliability  of  documents  and  the  ability  to 
detect  fraudulent  work  permits  helps  ensure  nondiscrimination 
against  foreign  workers  with  consolidated  leibor  market  status. 
In  both  Germany  and  France,  national  identification  dociaments  are 
not  seen  as  a  threat  to  civil  liberties.   Indeed,  both  France  and 
Germany  are  protective  of  civil  liberties  and  informed  observers 
there  tend  to  view  fraud  in  alien  employment  and  residency 
permits  as  potentially  harmful,  particularly  since  it  raises 
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questions  cd>ouC  the  legality  of  alien  residency  auad   employment. 
Laws  prohibiting  illegal  alien  eirployment  are  premised  on 
administrative  ability  to  discern  legal  from  fraudulent 
doc\ifflents.  While  document  fraud  is  a  problem  in  France,  amd  to  a 
lesser  extent  in  Germany,  it  is  not  viewed  as  a  signif icamt 
obstacle  to  enforcement  of  laws  prohibiting  illegal  enployment  of 
aliens.  Swiss  authorities  perceive  document  fraud  as  a 
negligible  problem. 

Sunnary  and  Cooparativo  Obsttrvationa 

Most  Western  Europeaui  co\intries  adopted  or  reinforced 
en^loyer  sanctions  in  the  mid-1970s  as  concern  over  illegal  alien 
migration  and  ertqployment  grew.  Such  policies  were  politically 
uncontroversial  auid  reflected  a  broad  political  consensus  that 
steps  should  be  teUcen  to  deter  illegal  migration  and   employment. 
Laws  ssmctioning  illegal  employment  of  aliens  were  seen  as  sui 
iir^)ortemt  conponent  of  a  broader  strategy  to  control  illegal 
migration.  As  in  the  United  States,  Buropeem  officials  view  the 
frontiers  of  their  open  societies  as  permeable  amd  they  regard 
eitployment  as  a  key  determinamt  of  illegal  migration. 

Over  the  past  fifteen  years,  enforcement  of  enqployer 
sanctions  has  remained  largely  politically  uncontroversial 
despite  the  marked  trend  tovrards  politicization  of  immigration 
issues  in  Western  Europe.   For  example,  immigration  policy  is 
arguaibly  the  most  salient  issue  in  French  politics  today.   Yet, 
enforcement  of  en^jloyer  sanctions  does  not  represent  a 
significant  issue.   In  Framce,  Germamy,  amd  Switzerlamd,  there 
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remains  a  broad  consensus  that  laws  punishing  illegal  employment 
of  aliens  make  sense.   Indeed,  they  continue  to  be  seen  as  an 
indispense±)le  component  of  any  coherent  strategy  to  control 
illegal  migration. 

Criticism  that  is  expressed  generally  holds  that  laws 
prohibiting  illegal  employment  of  aliens  are  inadequately 
enforced.   There  is  less  optimism  today  than  there  was  five  or 
ten  years  ago  that  employer  sanctions  can  significantly  curtail 
illegal  migration.   They  do,  however,  have  a  limited  deterrent 
effect.   It  is  thought  that  illegal  alien  migration  and 
employment  in  Western  Europe  would  be  significantly  more 
extensive  without  employer  sanctions.   Consequently,  there  is 
virtually  no  discussion  of  eliminating  employer  sanctions  in 
Western  Europe.   To  the  contrary,  public  discussion  of  employer 
sanctions  invariaJaly  ends  with  calls  for  reinforcement  of 
policies  aimed  at  curbing  illegal  migration. 

A  gap  between  declared  policies  and  the  means  to  implement 
them  has  become  more  evident  over  the  past  decade.   This  is  not 
to  contend  that  enforcement  of  laws  prohibiting  illegal 
employment  of  aliens  has  not  been  refined  and  reinforced. 
Considerable  progress  has  been  made.   But  illegal  migration  and 
employment  continues.   It  may  be  more  extensive  today  than  in  the 
past.   There  is  no  way  of  knowing.   The  pessimism  expressed  by 
some  informants  stemmed  from  their  perception  that  the  means 
allocated  to  enforce  employer  seuictions  were  insufficient  in 
light  of  what  is  generally  viewed,  over  the  long  run,  as  a 
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growing  problem  of  illegal  alien  migration  euid  eiqployment. 
Enforcement  agents  in  Gennany,  Switzerlamd  and  France  con^lain  of 
inadequate  manpower  and   insufficient  budgets.   They  think 
employer  samctions  could  be  a  more  effective  means  of  controlling 
illegal  migration  if  there  were  greater  political  support  for 
expanded  enforcement.   One  of  the  paradoxes  of  contenporary 
Europeam  politics  is  that  broad  public  agreements  on  the  need  to 
curb  illegal  migration  and   enployment  have  only  been  partially 
translated  into  policy.   There  are  a  variety  of  reasons  for  this. 

Western  Europeams  adopted  enployer  samctions  to  1)  curb 
illegal  migration,  2)  protect  jobs  (less  of  a  concern  in 
Switzerland),  3)  promote  the  integration  of  legally-admitted 
alien  population,  4)  curb  the  abuse  of  disadvamtaged  illegal 
aliens  by  employers,  and  5)  to  forestall  the  development  of 
political  extremism.   These  factors  continue  to  be  powerful 
arguments  in  favor  of  laws  prohibiting  illegal  alien  enployment. 
Most  laws  do  not  eradicate  the  phenomenon  they  are  intended  to 
counter  overnight.  The  implementation  of  employer  sanctions  in 
Western  Europe  has  proceeded  incrementally  and,  in  general, 
insufficiently.   But  there  is  no  reason  to  think  that  laws 
prohibiting  illegal  alien  eoployment  are  draconiam  or 
incompatible  with  democratic  ideals  based  on  the  Europeam 
experience  with  them.   Bnployer  samctions  are  seen  as  a  necessary 
instrument  within  a  broader  strategy  to  control  illegal 
migration,  a  phenomenon  which  is  complex  amd  perhaps  intractaJsle . 
All  indications  are  that  a  more  concerted  effort  to  control 
illegal  migration  will  be  made  in  the  future  in  that  the  creation 
of  a  Single  Europeam  Market  hinges  on  an  acceptable  level  of 
control  of  illegal  migration. 


197 


Footnotes 

1.  Interview  with  Minister  of  State  at  the  Home  Office  David 
Waddington,  September  20,  1985. 

2.  F.  N.  Bernard,  J,  Dissler,  et  al .  Leg  Dossiers  Noirs  du 
Racisme. 

3.  See,  for  example,  Anthony  Messina,  "Anti- immigrant 
illiberalism  and  the  'new'  ethnic  and  racial  minorities  in 
Western  Europe,"  Patterns  of  Pre-iudice.  23:3,  1989. 

4.  Ray  Rist,  Guestworkera  in  Germany,  p.  62. 

5.  Interviews  with  representatives  of  the  German  Employers 
Federations  and  political  parties  in  November  of  1981. 

6.  Reply  from  Turkey  to  the  Committee  of  Senior  Officials  on 
Clandestine  Migration  and  Unauthorized  Migrants' 
Questionnaire  on  Clandestine  Migration  and  Unauthorized 
Migrants,  document  MC-HF  (85)2,  i^pendix  to  Addendum  3, 
Council  of  Europe,  May  28,  1985. 

7.  Interview  with  Mr.  Vigors,  April  1987. 

8.  Arrete  interministeriel  du  16  Janvier  1989. 

9.  Mission  de  liaison  interministerielle  pour  la  lutte  centre 
les  trafics  de  main  d'oeuvre,  Bilan  .  .  .  pour  I'annee  1979, 
p.  2. 

10.  J.  P.  Garson  and  Y.  Moulier-Boutang,  Les  Clandestins  et  la 
reoularisation  de  19B1-19B2  en  France,  pp.  21-22. 

11.  Mission  de  liaison  .  .  .,  Bilan  .  .  .  pour  I'annee  1983. 
p.  21. 

12.  Le  Ouotidien  de  Paris.  March  26,  1985. 

13.  Agence  France- Presse  dispatch,  March  25,  1985. 

14.  Gervaise  Hue,  Travail  illegal,  emploi  atvpiaue.  talk  given 
at  the  Journees  INTEFP-ENM,  October  13-5,  1987,  p.  4. 

15.  Ibid.,  p.  4. 

16.  Interview  with  G.  Hue,  June  1990. 

17.  Ibid. 


198 


18.  G.  Hue,  "Legality,"  Efficacite  et  Travail  Clandestin, "  March 
1990,  p.  8. 

19.  R.  Lohrman,  "Reglementation  de  1' immigration  etremgSre  en 
RFA, "  in  P.  Bernard,  Les  Travailleurs  Strangers  en  Europe 
Occidentale,  p.  359. 

20.  Reply  of  the  Federal  Republic  of  Germany  to  the  Committee  of 
Senior  Officials  on  Clandestine  Migration  and  Unauthorized 
Migrants'  Questionnaire  on  Clandestine  Migration  omd 
Unauthorized  Migrants,  Council  of  Europe  document  MC-HF 

(85)2,  Addendum  17,  August  21,  1985,  p.  9. 

21.  Ibid.,  p.  9. 

22.  Ibid. .  p.  11. 

23.  Interviews  at  the  Federal  Loibor  Ministry,  November  1981. 

24.  H.  Franke  und  R.  Wanka,  "Zunehmende  Aufdeckung  und  haertere 
Ahndung  illegale-Bescha  eftigung, "  Arbeit  und  Beruf .  May 
1990,  p.  130. 

25.  Statement  of  October  10,  1985,  on  Illegal  Eitployment  of 
Aliens  in  the  Federal  Republic  of  Germeuiy,  p.  6. 

26.  National  rat  proceedings  of  September  29,  1987,  Bundesgesetz 
ueber  Aufenthalt  und  Niederlassung  der  Auslaender. 
Aenderung,  p.  1241. 

27.  National  rat  proceedings  of  October  9,  1987. 

28.  Bundeseunt  fuer  Industrie,  Gewerbe  und  Arbeit  document 
entitled  Merkblatt  fuer  Arbeitgeber. 

29.  OFIAMT  document  entitled  R6le  de  la  nouvelle  loi  sar  le 
service  de  I'emploi  dans  sa  lutte  contre  le  travail  au  noir, 
p.  2. 

30.  Interview  with  Mr.  Edy  Crittin,  Federal  Aliens  Police, 
May  28,  1990. 

31.  Interview  with  Mr.  Chassot,  Chief  of  the  Aliens  Police, 
Canton  of  Fribourg,  May  28,  1990. 

32.  "Ein  ehrliches  Gestaendnis  ausdem  Tessin, "  Piazza.  3:10, 
March  10,  1986. 

33.  Interview  with  Mr.  S.  Werenfels,  OFIAMT,  May  25,  1990, 

34.  Mission  de  liaison  interministerielle  .  .  .,  La  lutte  contre 
Igg  Cr^figg  dg  m^jp-d'gevivyg  SH  ;?9$-;g97  ,  ,  ..  pp.  18-19. 


199 


35.  There  was  a  huge  increase  in  enforcement  as  measured  by 
citizens  in  1988  and  1989  but  official  statistics  had  not 
been  released  at  the  time  of  writing. 

36.  Interview  with  Mr.  Alain  Deille,  Directeur  Adjoint  du 
Travail,  Avignon,  Vaucluse,  May  23,  1990. 

37.  Interview  with  J.  Costa- Lascoux,  June  9,  1990. 

38.  Interview  with  Mr.  Leunbert,  Controleur  divisionnaire  des 
lois  sociales  en  agriculture.  May  22,  1990. 

39.  Interview  with  Gerard  Demorg  emd  Marc  Lambert,  May  21,  1990. 

40.  Interview  with  Mr.  Vial  and  von  Luebke,  Federal  Ministry  of 
Labor,  May  31,  1990. 

41.  G.  Hue,  Legalite,  efficacite  et  travail  clandestine,  p.  7. 

42.  Interview  with  G.  Hue,  June  6,  1990. 

43.  Mission  de  liaison  .  .  .,  La  lutte  centre  les  trafics  de 
main  d'oeuvre  en  1986-1987  .  .  .,  pp.  36-38.  Also,  interview 
with  Claude  Valentin-Marie,  June  6,  1990. 

44.  Ibid. ■  p.  41. 

45.  Interview  with  Mr.  Crittin,  Federal  Aliens  Police,  May  28, 
1990. 

46.  See,  generally,  F.  N.  Bemardi,  et  al .  ,  Les  Dossiers  Noirs 
du  Racisme.  Movement  contre  le  recisme  et  pour  I'aunitie 
entre  les  peaples,  Chronique  du  flagrant  racisme  and  Michel 
Hannoun,  L'homme  est  I'esperance  de  I'homme. 

47.  J.  Costa- Lascoux,  De  I'immigrg  au  citoyen.  pp.  98-107. 

48.  Francois  Terr6,  "Une  proposition  totalitaire, "  Le  Figaro. 
June  11,  1990,  p.  2. 

49.  J.  Costa- Lascoux,  op  cit. .  pp.  105-106. 

50.  Ibid. .  p.  105. 

51.  OECD,  1987,  SOPEMI  Report,  p.  14. 


200 


1^ 


a  u  u  g  b  g  " 


u  II  u 


a  8 


tJ  8  w 


Stfi 


nil  !^iiiilit 


»-  v;  -  a  a  » 
^  o  K  u.  -  3 


8 


h 

si 


ill 


ll 
it'' 

rii  1 
I    i! 


if 


s 


11  3 


a  ^ 


111 


11 


I         i 


„    8?      . 

ill  I 


IP' 

ifli 


I        ! 


201 


ifi 

•sMZ- 

n 

m 

an 

M^'4 

jsi 

15! 

111 

m 

in 

1 


I 


m 


s 


%  ! 


I         3 


f?^ 


It  til  I 

ji  a     sua     a 


f        I 


f     I     i 


4l 


-di- 
stil 

-*   B-i.3i     ■ 

a-a  »i  a  Ji 
I 

!!  = 

1 

5 


ooo  ■ 


^co  - 


o  oco) 


4  498 


(4  COO); 


3:376  ,'' 


V3  000) 


(2  000) 


(1    000) 


Total       P.V. 
InfrACCions  A  L  )<|1-6 
Tot«I   infr«ctianil3::ttfI2es  <:ifr«r«ncct) 


81  84 


— •  — •   ucneariiKnc 


•♦^^    Travail 


.'^-. 


\     V 


/  \ 


78  7»  10  If  j>.  ys  vt 


204 


Cltatloii8  for  Infractions  Against 
Panoply  of  French  Laws  Against 
Illegal  Allen  Bwplovment  and  Residency 
1982-1909  by  Enforcement  Service 


Year   Police   Gendarmerie 

National" Police 


19B2 

199 

1983 

398 

1984 

447 

1985 

434 

1986 

409 

1987* 

432 

217 
370 
321 
166 
246 
231 


109  62 

395  104 

649  49 

462  52 

499  55 

572  64 


Transportation   Total 


586 
1266 
1468 
1115 
1213 
1301 


Source:   Mission  de  liason  intermlnisterrelle  pour  la 
lutte  contre  les  trnflcs  de  main  d'ceuvre.  La 
lutte  contre  les  trafics  de  main-d'oeuvre  en  1986-87, 
p.  20. 

*   Incomplete 
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Travel  Cost  Non  Haintenaiice        Lack  of  Collective       Abetting 

Fraud   to  Obtain        of   Employer  Housing^  Illegal 

Work   Permit  Regiitir  t)ecl«atlon  Inwig ration 

19  205  31 

69  259  14 

14  207  9 

27  358  12 

16  185  19 

11  232  100 

37  290*  9 


469 

2135 

253 

1108 

604 

2237 

686 

2953 

700 

2456 

529 

2478 

727 

3215 
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ULle.  3 


Infractions  Communl c ated  to  Intermlnlstry  Liason  Mission 


EniploYl 
Aliens 

to 

1  Coinl>at 

Miinpower  Trafficking 

Violation  of     Against  Reimbursement 
ONI  necruitment  of  Violation  Ban 
flonopoly 

Date 

ment  of 
WlVliout 

Permits 

Under - 
Ground 

Labor 

1981 

1,366 

25 

20 

NA 

1982 

513 

NA 

NA 

NA 

1983 

1.255 

9 

4 

135 

1984 

1,538 

94 

24 

214 

1985 

963 

36 

4 

533 

1986 

1,397 

67 

1 

141 

1987* 

1,716 

103 

5 

328 

Incomplete 


Source:   Interministry  Liason  Mission  to  Combat  Manpower  Trafficking 
1986-1987  Report,  p.  21 
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Table  4 

BBploynent  o£  Mon-a«xaans  without  work  permit  offenses 
1977-1989 


(a)  -  Nuaber  of  caaea  prosecuted 

(b)  -  Nuaber  of  finea  iapoaed 


1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 


(a)  (b) 

42,106  9,126 

30,533  6.539 

29.544  6,277 

36,794  6,060 

27,604  4,955 

18,249  3,179 

16,124  3,741 

13,286  4,008 

12,103  3,249 

13,471  3,697 

12,188  2,733 

12,174  3,104 
3.721' 


'Provisional 

Source:   Federal  Ministry  for  Labor,  various  sources. 
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Mr.  Mazzoli.  Mr.  Fragomen. 

STATEMENT  OF  AUSTIN  T.  FRAGOMEN,  JR^  CHAIRMAN  OF  THE 
BOARD,  AMERICAN  COUNCIL  ON  INTERNATIONAL  PERSON- 
NEL 

Mr.  Fragomen.  Thank  you,  Mr.  Chairman. 

Today,  I  am  appearing  on  behalf  of  the  American  Council  on 
International  Personnel. 

I  would  like  to  highlight  a  few  points  in  my  statement  that  I  be- 
lieve are  somewhat  unique  and  different  from  the  issues  presented 
by  other  members  of  this  distinguished  panel. 

And  particularly,  I  would  like  to  make  a  few  comments  about  the 
experience  of  large  employers  with  employer  sanctions.  Our  organi- 
zation, the  American  Council  on  International  Personnel,  has  re- 
cently completed  a  nationwide  series  of  educational  seminars  for 
corporate  employers  on  the  employment  verification  and  discrimi- 
nation provisions,  of  the  Immigration  and  Nationality  Act,  as 
amended  which  was  sponsored  by  the  Office  of  Special  Counsel. 

We  were  profoundly  impressed  by  the  widespread  misunder- 
standing and  confusion,  even  within  large  employers,  of  the  nu- 
ances and  intricacies  of  the  Immigration  Reform  and  Control  Act. 
There  is  no  question  that  a  significant  additional  education  in  the 
employer  community  is  required. 

Certainly,  if  major  corporations  misunderstand  their  legal  obliga- 
tions, smaller  companies  must  find  it  that  much  more  difficult  to 
comply  with  the  law. 

I  set  forth  in  my  testimony  numerous  examples  of  issues  con- 
fi*onting  the  employer,  such  as  confusing  and  misleading  instruc- 
tions in  the  INS  Employer  Handbook,  an  inability  by  the  INS  to 
keep  complicated  regulations  up  to  date,  even  misstatements  on 
the  face  of  the  form  of  the  1-9  itself,  to  not  mention  the  plethora 
of  identification  and  work  authorization  documents. 

I  would  suggest  it  is  virtually  impossible  for  a  corporation  to 
train  as  many  as  hundreds  of  human  resources  specialists  to  un- 
derstand and  properly  administer  this  system  of  complicated  legal 
requirements.  To  make  matters  worse,  employer  verification  re- 
quirements conflict  with  the  antidiscrimination  provisions  which 
are  implemented  by  the  Office  of  Special  Counsel  and  which  are  in- 
terpreted in  what,  I  would  say,  is  an  inherently  counterintuitive 
manner. 

For  example,  a  conscientious  human  resources  administrator  is 
prohibited  from  requiring  immigration-related  documents,  even 
when  the  new  hire  has  time-limited  work  authorization.  That  per- 
son can  present  a  driver's  license  and  a  Social  Security  card,  not- 
withstanding the  fact  that  in  the  top  portion  the  1-9  form,  when 
he  or  she  completes  that  there  is  a  work  authorization  date  that 
is  applicable. 

From  the  vantage  point  of  the  large  corporation,  avoiding  the  hir- 
ing of  unauthorized  workers  is  actually  more  difficult  now  than  it 
was  prior  to  the  enactment  of  IRCA,  since  prior  to  its  enactment 
employers  could  ask  employees  whatever  they  desired.  If  they 
thought  the  applicant  was  an  alien,  they  could  ask  to  see  appro- 
priate documentation  as  to  their  right  to  work. 
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ACIP  has  concluded  that  employer  sanctions  are 
unadministratable  and  can  be  only  remedied  by  the  issuance  of  a 
uniform  national  identity  and  work  authorization  document  and  a 
national  verification  system  through  which  the  employers  can  ver- 
ify the  validity  of  documents.  These  two  systems  are  imperative, 
particularly  to  avoid  discrimination. 

When  our  organization  first  supported  emplwer  sanctions,  and 
you  might  recall,  Mr.  Chairman,  we  were  one  of  the  first  employer 
organizations  to  espouse  sanctions — and  we  still  do  believe  they  are 
necessary — ^we  were  led  to  believe  that  the  purpose  of  the  Immigra- 
tion Reform  and  Control  Act  was  to  prevent  the  employment  of  un- 
documented workers  and  that  sanction  actions  would  not  be 
brought  by  the  INS  when  there  was  no  suspicion  of  knowingly  hir- 
ingunauthorized  workers  but  only  paperwork  violations. 

This  policy  changed  about  approximately  a  year  ago  when  sanc- 
tion actions  were  first  brought  by  INS  for  solely  paperwork  viola- 
tions, but  they  were  always  in  circumstances  in  which  there  was 
substantial  evidence  that  there  was  the  employment  of  unauthor- 
ized workers. 

Last  month,  INS  served  a  notice  of  intent  to  fine  a  major  em- 
ployer, a  member  of  the  board  of  our  organization,  seeking  almost 
$400,000  in  fines  for  paperwork-only  violations.  Essentially,  there 
was  no  allegation  that  this  company  had  hired  any  unauthorized 
workers  whatsoever.  It  was  just  paperwork  violations. 

Through  doing  this,  INS  has  established  a  pass/fail  exam  where 
in  the  employer  either  fills  out  every  box  perfectly,  dots  every  "I" 
and  crosses  every  T,"  or  is  fined  an  amount  between  $100  and 
$1,000  for  each  incorrect  1-9.  Unfortunately,  administrative  law 
judges  say  that  once  a  technical  error  appears  on  the  face  of  the 
1-9,  they  have  no  basis  to  find  the  error  inconsequential  but  must 
assess  a  fine. 

Employers  who  hire  undocumented  workers  should  certainly  be 
punisnea,  just  as  the  employers  who  do  not  complete  I-9's,  but  the 
law  must  be  clarified  so  that  employers  who  are  trying  to  be  in 
compliance  are  not  subject  to  enormous  fines  where  substantial 
compliance  is  obvious. 

Third,  it  is  interesting  to  note  that  large  employers  actually  are 
audited  far  more  extensively  than  any  other  group  within  the  em- 
ployer community.  Large  employers  are  audited  by  the  Department 
of  Labor,  Division  of  Wage  and  Hours  Administration,  and  the  Of- 
fice of  Federal  Contract  CompUance  Policy,  whenever  these  two 
agencies  are  on  the  premises. 

I  would  suggest  to  you  that  in  siurveys  we  have  done  of  our  mem- 
bership, we  rmve  many  members  who  have  been  audited  10  and 
more  times,  by  these  agencies  particularly. 

We  would  suggest  that  enforcement  priorities  must  be  realisti- 
cally establishes  The  limited  resources  must  be  directed  at  chronic 
violators.  Excessive  monitoring  of  major  corporations  is  not  a  usefiil 
allocation  of  manpower. 

Sanctions  alone,  however,  will  not  stop  the  fiow  of  undocumented 
workers  into  our  country.  Curtailing  the  influx  of  illegal  aliens 
must  become  a  national  priority,  not  only  to  protect  the  domestic 
work  force  but  also  to  ensure  the  integrity  of  the  system.  Only  in 
this  manner  can  we  avert  an  ugly  antialien  backlash. 
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This  will  require  a  comprehensive  plan  built  upon  effective  entry 
and  border  control,  it  will  require  revision  of  asylum  and  visa  issu- 
ance procedures;  and  it  will  require  meaningful  law  enforcement  ef- 
forts directed  at  the  undergroimd  economy  where  exploitation  and 
human  degradation  are  all  too  common. 

Thank  you. 

Mr.  Mazzoli.  Thank  you  very  much. 

Excellent  testimony  all  around. 

[The  prepared  statement  of  Mr.  Fragomen  follows:] 


Prepared  Statement  of  Austin  T.  Fragomen,  Jr.,  Chairman  of  the 
Board,  American  Council  on  International  Personnel 


Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Austin  T.  Fragomen,  Jr., 
and  I  am  Chairman  of  the  Board  of  the  American  Council  on  International  Personnel  (ACEP), 
an  organization  of  250  multinational  corporations  interested  in  the  promotion  of  progressive 
immigration  policies. 

Within  the  past  several  years  during  the  formulation,  debate,  and  implementation  of  the 
Immigration  Act  of  1990,  ACIP  has  come  before  Congress  and  the  regulatory  agencies  on  the 
issue  of  legal  immigration  reform.  We  were  pleased  to  have  the  opportunity  to  play  a  key  role 
in  the  development  of  the  Immigration  Act  of  1990  (IMMACT90). 

Revision  of  the  immigration  selection  system  has  been  very  helpful  to  many  employers, 
and  we  thank  the  members  of  this  Subcommittee  and  their  staff  for  their  support  throughout  the 
process.  However,  the  growing  concern  of  our  members  with  the  impact  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA)  and  the  antidiscrimination  provisions  of  IMMACT90 
on  their  personnel  practices,  makes  these  hearings  particularly  timely,  and  we  appreciate  the 
opportunity  to  appear  before  you  to  discuss  our  concerns  with  employer  sanctions.  At  the 
educational  seminars  ACIP  offers  to  its  members  and  other  companies  throughout  the  country 
on  a  regular  basis,  other  than  the  still  too  complicated  H-IB  nonimmigrant  process,  no  topic 
produces  more  interest  or  concern  than  the  implementation  of  employer  sanctions. 

When  Congress  considered  employer  sanctions  in  the  1980's,  ACIP  was  one  of  the  few 
business  organizations  to  support  them.  A  strong  commitment  by  our  members  to  voluntary 
programs  preventing  the  employment  of  undocumented  aliens  was  well-entrenched.  We  were 
then  and  remain  now  committed  to  the  concept  of  sanctions  as  necessary  to  achieve  the  public 
policy  good  of  trying  to  discourage  the  flow  of  undocumented  aliens. 
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However,  support  for  sanctions  was  premised  upon  an  understanding  of  basic  principles 
which  would  assuage  the  concern  by  the  employer  community  that  the  process  may  prove 
oppressive: 

o       Sanctions  would  be  simple.    Understanding  and  completing  the  1-9 

Form  would  be  easy. 
o       The  focus  would  be  on  penalizing  employers  for  the  knowing  hire  of 

undocumented  aliens,  not  incidental  paperwork  violations, 
o       Employers  would  not  have  to  be  policemen  or  policewomen,  experts 

in  fraudulent  documents,  motivation,  and  suppositions, 
o       Sanctions  would  not  disrupt  standard  lawful  personnel  practices, 
o       No  sector  of  the  economy,  including  big  companies  which  are 

members  of  ACIP,  would  be  targeted  for  enforcement, 
o       The  new  antidiscrimination  provisions  added  to  the  law  by  IRCA 

were  designed  to  cover  a  limited  category  of  individuals  and  to 

address  specifically  discrimination  caused  by  sanctions,  especially 

discrimination  not  covered  under  other  civil  rights  laws.   IRCA  was 

not  going  to  be  the  Civil  Rights  Act  of  1986. 
o       Our  borders  would  be  controlled. 
Those  were  the  ground  rules.  What  is  the  reality? 

1.  Sanctions  are  complicated,  and  understanding  how  to  complete  the  1-9  Form 
correctly  is  a  nightmare.    And  I  say  that  on  behalf  of  large  companies.    The  administrative 
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difficulties  for  medium  and  small  companies  are  imponderable. 

Why  do  I  say  it  is  difficult?  Let  me  give  a  few  examples.  The  Immigration  and 
Naturalization  Service  (INS)  Handbook  for  Employers  is  dozens  of  pages  long  and  intimidating 
to  all  but  the  most  sophisticated  personnel  experts. 

Employers  must  be  familiar  with  dozens  of  documents  held  both  by  U.S.  citizens  and 
foreign  nationals.  For  instance,  in  a  recent  1-9  audit,  INS  investigators  exclaimed  they  had 
never  seen  an  American  Indian  Aboriginal  Tribal  Document  before  and  took  a  copy  with  them 
for  further  examination.  How  are  employers  to  be  familiar  with  a  document  even  trained  INS 
investigators  do  not  recognize? 

Employers  are  supposed  to  comply  with  obscure  provisions  which  are  impossible  to 
observe.  For  nonimmigrant  aliens,  the  employer  is  obligated  to  reveriiy  each  time  the 
nonimmigrant  status  is  extended.  Moreover,  the  Arrival/Departure  Record  Form  1-94  number 
must  be  recorded  on  the  1-9  Form.  Theoretically,  this  means  that  every  time  an  international 
manager  reenters  the  U.  S.,  his  or  her  new  1-94  number  should  be  recorded.  Moreover,  where 
the  foreign  passport  is  used  as  an  identity  document,  the  1-9  must  also  be  updated  whenever  a 
new  foreign  passport  is  issued. 

Parts  of  the  Handbook  are  wrong.  For  example,  the  answer  to  Question  28  in  the 
Handbook  states  that  an  employer  cannot  refuse  to  hire  persons  solely  because  their  employment 
authorization  is  temporary.  That  is  incorrect,  for  as  INS  and  the  Office  of  Special  Counsel 
(OSC)  both  know,  employers  can  have  a  policy  of  not  hiring  nonimmigrants,  who,  if  they  have 
work  authorization,  will  have  temporary  work  authorization  such  as  foreign  students. 

Even  more  importantly,  the  1-9  itself  is  wrong.  It  states  right  on  the  Form,  "It  is  illegal 
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to  discriminate  against  work  eligible  individuals.*  That  is  not  true.  A  foreign  student  may 
obtain  work  authorization  ^m  the  INS  to  engage  in  optional  practical  training,  and  thus  be 
work  eligible.  But  it  is  not  illegal  for  an  employer  to  have  a  policy  of  not  hiring  foreign 
students.  This  issue  has  been  brought  to  the  attention  of  INS  officials  on  several  occasions,  yet 
it  has  not  been  corrected. 

The  materials  are  hopelessly  out  of  date.  At  least  six  months  ago,  INS  began  a  new 
process  of  extending  nonimmigrant  status  on  a  new  Form  1-797  rather  than  endorsing  the 
extension  of  stay  on  the  Arrival-Departure  Record  Form  1-94.  INS  regulations  have  not  been 
updated  to  allow  reverification  of  work  authorization  based  upon  Form  1-797.  Thus,  employers 
of  thousands  of  nonimmigrant  workers  are  theoretically  in  violation. 

Specifically,  many  of  our  members  hire  nonimmigrant  skilled  aliens  in  the  H-IB,  L-1  or 
other  work  authorized  categories.  Most  employees  in  these  categories  then  go  to  the  1-9  and  use 
List  A,  Item  4— unexpired  foreign  passport  with  INS  Form  1-94  indicating  unexpired  employment 
authorization~as  a  way  to  prove  both  identity  and  employment  eligibility.  The  1-94,  the  standard 
entry  and  exit  document,  is  stamped  by  INS  at  the  time  of  entry  to  the  U.S.  with  work 
authorization. 

In  the  past,  after  the  alien's  initial  period  of  entry  was  concluded,  the  employer  sent  the 
INS  a  request  for  extension  of  stay,  including  the  original  1-94.  When  the  INS  approved  the 
extension,  the  agency  stamped  the  extension  approval  on  the  1-94  and  returned  it  to  the 
applicant.  Then  when  the  employer  called  in  the  ^>plicant  to  reverify  that  he  or  she  was  still 
legally  in  nonimmigrant  status,  the  applicant  once  again  showed  the  employer  the  1-94  and  the 
unexpired  foreign  passport. 
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Now  INS  has  changed  the  paperwork  processing  for  extensions  of  stay,  but  has  not 
changed  the  1-9  process  to  match  it.  INS  no  longer  stamps  the  1-94  for  extensions,  but  instead 
issues  a  new  form  when  extensions  are  approved-the  1-797.  But  that  form  is  nowhere  on  List 
A.  Neither  is  it  in  the  Handbook.  INS  has  indicated  it  is  willing  to  accept  the  1-797  as  a 
substitute  for  the  updated  1-94,  but  no  implementing  regulatory  changes  have  been  made. 

The  materials  are  incomplete.  On  the  1-9  Form,  neither  the  foreign  student  identification 
card  nor  the  exchange  visitor  program  identification  card  are  listed  as  acceptable  work 
documents.  Yet  both  foreign  students  and  exchange  visitors,  under  certain  restrictions,  are 
allowed  to  work.  If  you  read  the  entire  Handbook  for  Employers,  not  something  most  people 
are  inclined  to  do,  you  will  discover  near  the  back  that  you  can  use  these  documents  for  1-9 
purposes,  but  they  are  not  on  the  1-9  itself.  The  1-9  is  the  basic  instruction  sheet  employers  use, 
not  the  back  of  the  lengthy  Handbook. 

Which  brings  me  to  another  point:  distribution  of  the  Handbook  and  the  enclosed  1-94. 
We  know  the  distribution  mechanism  to  employers  for  such  a  document  is  difficult,  and 
understand  why  someone  may  have  thought  it  was  good  idea  to  use  the  Internal  Revenue 
Service-the  IRS~to  mail  an  INS  document.  But  the  result  was  that  the  Handbook  ended  up  in 
the  hands  of  employees  in  the  tax  department  in  most  large  companies,  not  the  human  resources 
staff  or  law  department.  Copies  of  the  Handbook  are  not  readily  available  to  the  public.  So, 
we  are  finding  two  years  after  initial  distribution,  in  many  companies  human  resources  personnel 
have  not  seen  the  new  1-9  and  Handbook. 

These  examples  are  symptomatic  of  the  entire  issue  of  failing  to  face  up  to  the  plethora 
of  identification  documents.     The  number  of  documents  that  can  be  used  to  meet  1-9 
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requirements  needs  to  be  drastically  reduced  and  the  entire  process  simplified.  It  is  not  possible 
for  INS  to  keep  its  regulations,  forms  and  instructions  up  to  date,  nor  for  employers  to  train  as 
many  as  hundreds  of  human  resources  personnel  to  properly  complete  forms  without 
discriminating. 

The  second  major  reason  employer  sanctions  implementation  is  not  simple  is  the  conflict 
between  the  need  for  employers  to  insure  they  do  not  knowingly  hire  undocumented  aliens  and 
the  ever-broadening  interpretations  of  the  antidiscrimination  provisions  of  IRCA  and 
IMMACT90. 

While  we  understand  the  need  to  prevent  discrimination,  the  employer  is  confronted  with 
an  untenable  dilemma.  On  the  one  hand,  employers  are  being  told  by  INS,  "Be  careful,  be 
cautious.  Only  hire  people  who  have  the  right  documents."  On  the  other  hand,  OSC  says, 
"Look  only  at  documents  the  alien  presents.  Even  if  you  think  you  know  the  alien  has  a  work 
authorization  document  with  time  expiration  on  it,  you  caimot  ask  to  see  it."  Employers 
intuitively  feel  they  must  be  certain  the  individuals  they  hire  are  work  authorized.  Yet,  if  they 
ask  for  particular  documents,  they  violate  the  provision  against  requiring  employees  to  produce 
specific  documents. 

For  example,  a  new  employee  completes  the  1-9  Form  designation  that  he  or  she. is  a 
permanent  resident  alien.  The  human  resources  specialist  is  skeptical  because  the  applicant 
states  that  he  or  she  has  only  been  in  the  U.S.  for  a  short  period  of  time  and  that  this  is  his  or 
her  first  work  experience.  But  the  alien  produces  a  drivers  license  and  social  security  card.  It 
is  not  legally  permissible  for  the  employer  to  ask  to  see  the  alien  registration  card. 

Another  common  example  occurs  when  an  alien  with  time  limited  work  authorization 
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completes  Section  1  of  the  Form  1-9  giving  an  expiratira  date  and  presents  a  social  security  card 
and  drivers  license.  When  the  time  comes  to  reverify  employment  eligibility,  the  employee  can 
produce  the  social  security  card  over  again  as  a  work  authorization  document.  The  employer 
is  prohibited  from  requesting  a  document  which  would  show  an  extension  of  employment 
authorization.  In  such  instances,  the  technical  j^lication  of  the  rules  has  actually  lessened  the 
ability  of  major  corporations  to  screen  out  undocumented  aliens  frxjm  the  workforce. 

We  understand  the  need  to  prevent  discrimination  in  the  workplace.  ACEP  members  are 
in  the  forefront  of  efforts  to  prevent  such  discrimination.  But  it  was  actually  easier  for 
employers  to  ferret  out  undocumented  aliens  before  IRCA  and  IMMACT90  were  passed, 
because  then  employers  had  the  right  to  ask  prospective  employees  to  produce  specific 
documents  to  prove  their  work  authorization.  That  right  was  eliminated  through  the 
overdocu mentation  provision  added  to  the  law  in  1990,  so  employers  find  their  hands  tied,  even 
when  suspicious  of  the  work  eligibility  of  the  employee. 

2.  The  business  community  was  told  in  1986  that  the  1-9  process  was  a  step  to  deter 
the  hiring  of  unauthorized  aliens,  by  penalizing  employers  who  hired  such  persons.  At  first  INS 
only  filed  Notices  of  Intent  to  Fine  when  there  were  allegations  of  the  employment  of 
undocumented  workers.  Then,  approximately  one  year  ago  INS  announced  that  sanction  actions 
might  be  initiated  against  employers  where  only  paperwork  violations  were  alleged.  We  were 
led  to  understand  that  this  was  a  subtle  shift  in  policy  and  was  designed  to  permit  INS  to  bring 
actions  based  solely  on  paperwork  violations  where  knowing  ill^al  employment  was  strongly 
indicated  but  for  various  reasons,  not  desirable  to  pursue  as  a  separate  count  in  the  Notice  of 
Intent  to  Fine. 


Now,  the  1-9  Form  has  become  the  vehicle  to  penalize  the  best  Liter.ticr.ed  employers 
where  there  is  do  suspicion  of  knov.ingly  hiring  undocumeated  aliens.  Just  last  tnooth,  INS 
issued  a  Notice  of  Intent  to  Fine  a  well  known  and  well-respected  emplov'ex  almost  S400,000 
without  one  single  unau±orized  alien  being  involved  in  the  case.  That  is  a  S4O0,0O0  fine  solely 
for  pjapenvork  violations.  And  the  paper*  ork  vioLadons  were  not  llagrant.  This  is  not  an 
employer  which  refuses  to  complete  the  1-9  or  treats  the  pnxess  cavalierly.  Inrxs-d.  it  is  a 
company  which  has  litcxally  teas  of  thousands  of  1-9" s,  as  many  large  employers  do,  and  which 
had  a  significant  number  of  technical  flaws  in  their  1-9 's. 

ENS  has  established  a  pass.'fail  sys'^m  on  the  1-9.  Either  the  employe:  fJls  cut  ev  er\'  box 
penectly,  or  the  employer  is  subject  to  the  paperwork  fine  running  from  $100  to  SIOOO  per 
form.  With  large  employers,  the  fines  can  be  er.onnous.  This  new  rS*S  Liitiative  based  upon 
strict  literal  compliance  has  transformed  the  law's  original  intent  from  discourag-lng  the  hiring 
of  undocumented  aliens  to  a  paperwork  game  whereby  the  employer's  only  focus  is  on  crossing 
every  *t*  and  dotting  every  'i*  on  Form  1-9.  Unfortunately,  Adminiscrative  Law  Judges  have 
held  that  any  error  on  the  face  of  the  Form  1-9  must  be  redressed  by  a  fine  and  that  the 
employer's  good  faith  can  only  be  regarded  as  a  mitigating  factor  in  esablishing  the  amo'un:  of 
the  fine.  In  fact,  in  an  important  recent  decision,  an  Administrative  Law  Judge  wbo  only  hears 
sanction  cases  has  established  a  mechanical  formula  for  accessing  the  amoont  (rf  the  fine  ooce 
a  paperwork  violation  has  been  uncovered.  I  cannot  believe  that  is  what  Congress  inlmrtfid 
This  level  of  compliance  is  impossible  to  achiev  e  by  a  large  employer. 

This  perversion  of  the  law  must  be  ended .  Employers  %v  ho  knowingly  hire  undocumented 
aliens  should  be  punished.     Employers  who  ignore  or  who  minimize  the  need  to  complete  the 
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1-9  Form  should  be  punished.  But  a  standard  must  be  added  to  the  law  so  that  mere  paperwork 
violations  ^o  not  lead  to  enonnous  fines  where  substantial  compliance  is  obvious. 

3.  I  Contrary  to  our  understanding,  INS  is  asking  employers  to  become  experts  in  the 

1 

law.  In  p^cular,  INS  has  added  to  its  regulations  the  notion  that  an  employer  who  has 
"constructive  knowledge"  that  a  person  is  unauthorized  to  work  may  be  guilty  of  employer 
sanctions  violations. 

In  simplest  terms,  "constructive  knowledge"  means  INS  can  say  to  an  employer,  "You 
should  have  known.  There  was  something  about  the  applicant,  the  application,  or  the  documents 
presented  that  should  have  told  you  the  applicant  was  unauthorized  to  work." 

That  is  forcing  employers  to  be  Sherlock  Holmes,  deciding  based  on  some  obscure  event 
or  behavior  that  the  individual  is  not  work  authorized  while  antidiscrimination  concerns  prevent 
the  employer  from  requesting  the  documentation  which  would  resolve  the  issue.  Fortunately, 
the  Ninth  Circuit  rejected  one  of  the  most  questionable  cases  of  constructive  knowledge  brought 
by  the  government  involving  a  faulty  social  security  card.  The  government  argued  that  because 
the  card  presented  did  not  match  the  social  security  card  facsimile  in  the  Handbook  for 
Employers,  the  employer  should  have  known  it  was  a  fake.  The  Ninth  Circuit  rejected  this 
argument.   Yet  tiie  fact  the  charge  was  brought  at  all  is  extremely  troubling. 

4.  Personnel  practices  are  being  seriously  disrupted  by  the  1-9  process.  As  indicated 
above,  the  major  disruption  is  confusion. 

Beyond  the  confusion  caused  by  the  system,  certain  views  have  been  expressed  which 
undermine  standard  and  reasonable  personnel  practices.   Let  me  give  you  one  example. 

When  companies  recruit  on  campuses,  many  of  tiiem  do  not  want  to  hire  foreign  students 


for  jobs  for  which  U.S.  graduates  are  available.  Yet  with  the  large  number  of  foreign  students 
matriculating  at  U.S.  colleges  and  universities,  most  employers  are  inundated  with  foreign 
students  desiring  interviews.  Employers  want  to  ask  reasonable,  non-discriminatory  questions 
to  determine  whether  an  applicant  is  a  foreign  student.  Yet,  the  only  question  the  government 
has  officially  sanctioned  is  a  useless  question,  namely,  "Are  you  currently  authorized  to  work 
in  the  United  States?"  That  question  is  useless  because  the  foreign  student  may  well  be  work- 
authorized  under  optional  or  post  completion  practical  training,  and  so  can  truthfully  answer  the 
question  "yes."  The  affirmative  response  does  not  really  tell  the  employer  what  it  wants  to 
know,  though. 

We  have  developed  a  more  sophisticated  series  of  questions  to  be  asked,  which  the 
government  has  not  approved,  but  neither  has  it  ruled  them  discriminatory.  The  point  is  not, 
however,  whether  the  questions  we  suggest  employers  use  are  right  or  wrong.  The  point  is 
rather  that  the  system  upsets  the  campus  recruitment  process. 

5.  We  believe  major  companies  are  receiving  much  more  than  their  fair  share  of 
scrutiny  both  by  INS  and  the  U.S.  Department  of  Labor  (DOL)  regarding  employer  sanctions. 
And  the  irony  is,  of  course,  that  it  is  the  large  employers  who  are  most  careful  about  following 
every  nuance  of  the  law.  Not  only  do  large  employers  have  to  undergo  audits  by  INS,  many 
of  them  because  of  their  size  and  contracts  with  the  government  face  continuous  reviews  by  the 
Office  of  Federal  Contract  Compliance  Practices  and  the  Wage  and  Hour  Division  of  DOL. 
These  reviews,  in  turn,  can  lead  to  reviews  of  I-9's  and,  if  there  are  any  questions  about  the 
completion  of  the  forms,  a  full-blown  audit.  A  very  high  percentage  of  our  members  have  been 
audited  repetitively. 


6.  The  government  and  court  interpretation  of  the  antidiscrimination  provisions  of  the 
law  have  gone  well  beyond  what  is  necessary  to  deal  with  antidiscrimination  directly  attributable 
to  employer  sanctions.  In  other  words,  IRCA  has  become  a  new  civil  rights  law. 

Reflect  for  a  moment  on  why  the  antidiscrimination  provisions  were  included  in  IRCA 
initially.  Those  who  objected  to  their  inclusion  argued  that  there  would  be  no  discrimination, 
but  rather  that  there  are  many  other  civil  rights  laws  on  the  books  at  the  federal  and  state  levels 
to  deal  with  IRCA-related  or  any  other  type  of  discrimination.  Proponents  of  the 
antidiscrimination  provisions  argued,  however,  that  those  laws  have  gaps.  For  instance,  small 
employers  are  not  covered.  Thus,  the  argument  was  made  that  the  antidiscrimination  provisions 
of  IRCA  would  fill  in  the  gaps  in  other  civil  rights  laws.  Also,  there  must  be  a  clear  nexus 
between  sanctions  and  the  new  antidiscrimination  law. 

The  most  obvious  break  firom  this  nexus  came  when  an  Administrative  Law  Judge  ruled 
(in  United  States  v.  Mesa  Airlines)  that  it  is  not  necessary  to  show  a  nexus  between  employer 
sanctions  and  discrimination  to  use  the  antidiscrimination  provisions  of  IRCA.  If  the 
Administrative  Law  Judge  was  correct  in  his  decision,  given  the  statute  as  written,  IRCA  should 
be  amended  so  the  nexus  is  a  clear  requirement. 

Moreover,  tiie  Office  of  Special  Counsel  has  expanded  its  jurisdiction  to  pursue  cases 
where  a  citizen  is  complaining  because  an  employer  chose  to  hire  a  nonimmigrant  alien.  As  the 
Subcommittee  is  well  aware,  the  H-IB  and  H-2B  are  perfectiy  legal  nonimmigrant  work 
authorized  categories.  I  cannot  even  begin  to  think  why  OSC  would  be  involved  in  such  a  case. 
Yet,  OSC  already  moved  against  a  major  employer  which  used  the  H-2B  nonimmigrant  category 
to  hire  alien  technicians. 
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7.  Our  land  and  air  borders  remain  out  of  control.  The  number  of  apprehensions 
along  the  border  is  increasing,  after  an  initial  drop.  Certain  industries  continue  to  be  heavily 
dependent  on  undocumented  aliens  or  aliens  with  false  documents.  Simply  by  flying  to  the  U.S. 
and  claiming  asylum,  an  individual  can  stay  here  virtually  forever.  The  asylum  process  itself 
has  over  350,000  cases  backlogged. 

In  other  words,  illegal  entry  continues  to  be  easy.  The  promise  of  substantial  border 
control  has  not  come  close  to  being  met. 

In  sum,  the  promises  of  IRCA  to  the  employer  community  have  not  been  kept.  The 
process  of  employment  verification  is  not  simple.  Technical  paperwork  violations  are  driving 
the  enforcement  process,  not  whether  or  not  an  employer  has  knowingly  hired  an  unauthorized 
alien.  Documents  proliferate,  and  a  tension  exists  between  sanctions  and  antidiscrimination. 
Employers  are  asked  to  be  law  enforcement  officials.  Reasonable  employment  practices  are 
being  subverted.  Big  companies  are  suffering  the  brunt  of  investigations.  The  antidiscrimination 
provisions  are  being  used  for  purposes  well  beyond  those  initially  contemplated.  And  border 
enforcement  continues  to  be  a  false  promise. 

If  stopping  or  seriously  reducing  the  flow  of  undocumented  aliens  is  a  national  priority, 
it  should  be  seriously  addressed.   This  can  only  be  accomplished  by  the  following  measures: 

o  A  simple  verification  system  with  standardized  documents  -  such  as 
U.S.  citizen  identification,  permanent  resident  alien  identification  and 
INS  issued  work  authorization  documentation. 

o       Meaningful  border  enforcement. 

o       Control  over  the  legal  entry  process. 


We  cannot  accept  the  rationale  of  squandering  valuable  enforcement  and  investigatory 
resources  looking  for  minor  paperwork  mistakes  on  thousands  of  Form  1-9  when  the  borders  are 
out  of  control.   To  prevent  this  eventuality,  I  would  recommend  the  following: 
o       Adding  a  standard  to  the  law  so  that  paperwork  violations  are 
punishable  only  when  they  are  substantial  and  impact  the  hiring  of 
undocumented  aliens, 
o       Not  expanding  beyond  the  Congressional  intent  in  establishing  the 

antidiscrimination  provisions, 
o       Having  INS  and  OSC  develop  a  unified  and  consistent  policy  on 

"constructive  knowledge"  and  "overdocumentation." 
It  is  time  for  everyone  to  get  serious  about  a  workable  employer  sanctions  and 
verification  system.   If  not,  let's  move  on  to  something  else. 

Thank  you  for  allowing  ACIP  the  opportunity  to  present  its  views. 
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Mr.  Mazzoli.  While  my  mind  is  fresh,  let  me  start  with  you  and 
work  my  way  back  to  Dr.  Teitelbaum, 

If  I  understand  correctly,  Mr.  Fragomen,  you  suggested  that  em- 
ployer sanctions  currently  is  unadministerable  without  having  a 
verifier  card,  a  single  card,  plus  a  system  to  verify  that  card,  some 
type  of  a  Visa  card  slot  type  of  system. 

So  just  simply  hardening,  as  the  term  goes,  a  Social  Security 
card  or  even  having  created  a  basically  fraud-proof  or  tamper-proof 
ID  card,  really  isn't  enough.  Even  if  you  were  to  proffer  that,  your 
people  feel  they  ought  to  have  one  way  to  verify  what  that  is,  like 
some  sort  of  electronic  network.  Is  that  your  general  feeling? 

Mr.  Fragomen.  Basically,  the  documents  must  be  sufficiently 
simplified  so  that  merely  checking  a  potential  document  is  all  that 
has  to  be  done  by  a  corporation. 

Mr.  Mazzou.  But  if  I  understand  correctly,  you  don't  expect  the 
human  resources  manager  or  some  director  would  look  at  some- 
thing and  then  start  filling  out  the  1-9,  your  view  is  that  it  would 
be  verified  through  some  telephone  or  electronic  system? 

Mr.  Fragomen.  Yes,  that  is  the  only  way  to  get  the  human  re- 
source administrator  out  of  the  constructive  knowledge  dilemma. 
What  did  the  new  hire  really  explain;  what  did  human  resource 
specialist  suspect  when  they  interviewed  that  person;  to  what 
standard  are  they  held? 

Mr.  Mazzoli.  Let  me  talk  about  the  paperwork.  You  say  that 
these  people  have  not  hired  undocumented  aliens,  they  haven't 
failed  to  fill  out  the  1-9  and  they  haven't  stiffed  the  law.  They  have 
filled  the  1-9  out  but  incorrectly. 

I  am  wondering  in  what  fashion  or  form  do  they  fail  to  fill  it  out. 
Is  there  such  a  thing  as  a  blatant  problem  with  completion  of  the 
document  as  opposed  to  a  minor  administerial  problem? 

Mr.  Fragomen.  The  position  of  the  Immigration  Service  is  that 
if  there  is  any  error  in  completing  the  1-9,  that  a  fine  can  be  levied 
against  that  employer.  And  the  question  of  whether  it  was  a  sig- 
nificant violation  or  whether  it  was  done  knowingly,  only  goes  to 
the  question  of  how  much  the  fine  should  be. 

For  example,  if  you  look  at  the  face  of  the  1-9  form  in  section 
1,  there  are  three  boxes  that  have  to  be  checked.  The  first  box  asks: 
Are  you  a  citizen,  the  second:  A  permanent  resident?  The  third  one: 
Authorized  to  work? 

Where  an  applicant  fails  to  check  one  of  those  three  boxes  but 
the  company  representative  still  completes  the  rest  of  the  informa- 
tion, and  the  applicant  puts  their  alien  registration  number  in  the 
appropriate  space  on  the  far  right  side  and  then  uses  their  alien 
registration  card  as  both  an  identity  and  a  work  authorization  doc- 
ument. The  company  would  be  fined  merely  for  forgetting  to  check 
one  of  the  three  boxes. 

In  another  instance,  a  company  filled  in  the  alien  remstration 
number,  checked  the  box,  "I  am  a  permanent  resident  alien,"  but 
filled  the  number  in  corresponding  to  the  space  in  the  third  box, 
"I  am  an  alien  authorized  to  work  in  the  United  States,"  instead 
of  the  second  box.  Mistakes  of  that  sort. 

Mr.  Mazzoli.  It  would  seem  to  me  that  those  are  fairly  insignifi- 
cant mistakes.  It  would  be  a  significant  violation  if  you  failed  to  fill 
the  1-9  out  entirely  or  if  you  used  incorrect  names  or  numbers.  Or, 
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obviously,  if  you  didn't  fill  it  out  in  the  first  place,  you  just  decided 
that  you  were  above  the  law. 

But  where  you  try  to  do  what  appears  to  be  a  constructive  job 
of  filling  it  out,  but  fail  to  be  perfectly  complete,  I  think  two  ques- 
tions arise:  one — ^and  I  intend  to  ask,  if  there  is  some  pattern  and 
practice  that  is  trying  to  be  snuffed  in  this  effort?  Or  whether,  once 
again,  the  1-9  form  itself  is  too  complex? 

Maybe  once  again  we  have  reached  a  point  where  they  are  trying 
to  stuff  too  much  information  in  there  and  it  could  be  confusing. 

You  mentioned  that  more  education  is  required.  Your  conclusion 
from  that  seminar  was  that  in  fact  there  is  a  remarkable  amount 
of  misinformation  and  misunderstanding,  even  among  big  employ- 
ers, much  less  the  small  ones. 

How  do  you  think  this  education  can  be  done,  bearing  in  mind 
what  Ms.  Sale's  said  today,  that  that  one  Zoe  Baird  situation  more 
informed  the  Nation  of  the  problems  with  Social  Security  and 
household  help  than  probably  20  or  30  years  have  done  up  to  that 
point. 

Mr.  Fragomen.  I  think  you  really  have  two  issues.  First  of  all, 
it  is  important  to  simplify  the  system  because  no  amount  of  edu- 
cation can  really  teach  people  to  complete  1-9  forms  with  the  kind 
of  accuracy  that  the  present  INS  interpretation  demands.  But  in 
terms  of  education,  I  think  the  kinds  of  programs  that  the  Office 
of  Special  Counsel  has  sponsored  are  extremely  helpful. 

Obviously,  it  becomes  progressively  more  difficult  to  reach  small- 
er employers,  but  there  are  a  number  of  different  methods  in  which 
that  can  be  done,  whether  it  is  video  conferencing  or  interactive 
computer  educational  programs.  Anything  of  that  sort. 

Mr.  Mazzoli.  OK.  Thank  you  very  much. 

The  gentleman  from  California. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman. 

Where  do  I  start? 

Mr.  Teitelbaum,  let  me  ask  you  a  few  questions  about  some  of 
your  statements.  You  mention  on  the  first  page,  that  bottom  para- 
graph, that  without  employer  sanctions^  we  would  produce  enor- 
mous flows  of  people  drawn  by  wage  differentials  of  mind-boggling 
proportions. 

I  am  not  certain  what  the  evidence  is,  because  it  is  so  difficult 
to  document  the  number  of  people  here  without  legal  documenta- 
tion, but  it  seems  that  the  evidence  shows  that  we  have  a  fairly 
large  number  of  people  in  this  country  without  documentation.  We 
have  had  them  for  a  long  time. 

We  haven't  seen  major  increases  or  decreases,  so  now  that  we 
have  employer  sanctions,  why  haven't — well,  I  won't  ask  whv,  that 
is  too  general  a  question,  you  will  use  up  all  of  my  time  and  I  will 
use  up  all  of  my  time. 

It  seems  to  me  that  we  haven't  seen  a  change  with  or  without 
employer  sanctions  and  I  would  think  that  tends  to  show  that  the 
employer  sanctions  are  not  the  end  all  with  regard  to  employer  doc- 
umentation. Do  you  think  that  if  it  did  work,  we  would  have  seen 
a  dramatic  drop  in  immigration  by  now? 

Mr.  Teitelbaum.  As  I  said,  I  think  the  sanctions  that  are  en- 
forced today  are  very  weak.  We  did  see  a  very  large  increase  in  the 
number  of  imdocumented  residents  in  the  United  States  during  the 
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1970's,  and  during  the  1980's.  And  3-plus  million  people,  as  you 
know,  were  legalized  as  part  of  the  1986  act. 

I  don't  think  anybody  imagined  there  were  3-plus  million  people 
in  that  status  in  1970.  So  there  was  a  very  large  accumulation,  and 
it  was  legalized. 

The  numbers  fluctuate  and  nobody  really  knows  what  the  num- 
bers are.  But  I  don't  think  the  sanctions  that  we  have  enforced 
today  are  strongly  effective.  There  are  examples  that  Mark  Miller 
mentioned,  in  other  liberal  democracies  where  they  are  much  more 
effective. 

Mr.  Becerra.  And  your  statements  with  regard  to  discrimina- 
tion, do  you  think  there  is  anv  credible  evidence  anywhere  that 
there  has  been  discrimination  that  has  resulted  from  the  employer 
sanctions  provisions? 

Mr.  Teitelbaum.  Yes,  I  think  there  has  been — ^there  is  evidence 
of  discrimination  resulting  from  the  employer  sanctions  provision. 
There  is  also  evidence  that  the  employer  sanctions  provisions  have 
reduced  discrimination. 

What  I  am  saying,  and  you  may  have  thought  there  was  a  dis- 
agreement, but  I  don't  think  there  is  on  the  panel  on  this.  What 
I  was  trying  to  say  is  that  we  don't  know  what  the  net  effect  is. 

We  can  find  probably  thousands  of  cases  of  discrimination  or  ap- 
parent discrimination  resulting  from  the  sanctions.  We  can't  really 
measure  the  net  effect,  thou^,  because  how  would  you  find  out 
about  a  case  of  discrimination  that  would  have  occurred  but  was 
prevented  by  the  employer  sanctions  provisions  of  the  1986  act. 

Mr.  Becerra.  On  page  2  of  your  testimony,  under  part  2,  I  guess 
it  is  the  third  paragraph,  beginning  "Unfortunately,"  you  make  the 
statement  at  the  end  of  that  paragraph  that:  "Note,  too,  that  most 
illegal  immigrants  are  not  paid  below  minimum  wages  or  otherwise 
grossly  exploited,  though  with  the  large  numbers  involved,  there 
are  surely  many  cases  of  such  exploitation." 

Could  vou  provide  me  documentation  of  that  statement,  that 
most  of  the  illegal  workers  are  not  paid  below  minimum  wages  or 
exploited? 

Mr.  Teitelbaum.  Yes. 

[The  information  follows:] 


FA«(*li)787-Bir? 


s; 
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Alfreo  p.  Sloan  rsunoation 
Surre  easo 

630  FIFTH  AVB4UE 

umw  vtoMKN.  y  toiii-oa-4a 


6,    1993 


Honorable  Xavlar 

suhooamitt**  on  Zntamatlonal  Lav,  inBlqracion 

and  Rafugaas 
B370*B  Raybum  Housa  Offlea  Building 
U.S.  Houaa  of  Representatlvaa 
waablngton,  D.C.  20515 

Daar  Mr.  Bacarrax 

Daring. tha  Juna  16  SubcoouBittea  haaring  on  employar  sanctions, 
lu  aslcad  na  to  provida  documentation  for  ny  atateaant  that  "Vota 
o  tbat  most  illegal  iaaigrants  are  not  paid  balaw-ninlnun  wages, 
or  otherwise  groaaly  exploited,  though  with  the  large  nuabers 
Involved  there  are  surely  aany  thousands  of  oaees  of  such 
exploitation."  I  apologize  for  the  delay,  occasioned  by  ny  absence 
froB  the  country  for  the  last  nenth. 

Tha  finding  that  aoat  illegal  aliens  are  paid  at  or  above  the 
■inious  wage  has  been  a  fairly  standard  one  over  the  past  two 
decadea  of  ijmigration  research.  I  provide  herewith  but  two  recent 
exasiplaa  of  what  Is  by  now  a  very  substantial  literature  on  this 
subject. 

Tha  U.S.  Departsient  of  Labor  reported,  in  its  July  1991  SftCfiDd 

Ponrti^    rm  irnin1rw<,.  finwefe^ana  anrt  n.fi.    Tjihnr  MwrkAt-ii.    that  analysis 

of  the  Legalized  Population  Survey  (a  random  personal  interview 
aurvey  of  aoae  6300  illegal  aliens  applying  for  legalization) 
ahowed  that  only  9  percent  reported  wages  below  the  then-ainlnun 
wage  of  $3.35  per  hour.  [The  report  notea  further  that  this  is 
bighar  parcsntage  than  the  2  percent  reported  for  all  U.S.  workers, 
but  alao  that  illagal  aliana  ara  ooncaatrated  in  sectors  (e.g. 
agrieultura,  private  household  services,  retail  trade)  that  are 
aiCBludad  froa  ainiaua  wage  protection  la  the  first  place.] 

zn    his    198a    book    illaa«t    Aiiani ThBig    rmloyant and 

SBSlfiXfiEB,  Barry  Qiiswick  raporta  that  avaraga  vagaa  for  illagal 
aliana  in  hie  aaapla  waa  $4.73,  aa  coapared  to  tha  logal  ainiaua  of 
$3.36.  Only  IS  pareanc  raportad  wagaa  balow  this  ainiauai  of 
thaaa,  3/6  vara  ia  the  raataurant  aaetor  in  which  tipa  and  fraa 
aaala  ara  of  tan  not  raportad,  and  aoat  of  tha  raat  in  othar 
aarvioae  aoae  of  whioh  aay  also  not  ba  aubjaot  to  tha  ainiaua  wage. 

Z  aa  eaoloeing  xereac  capias  of  relevant  pages  froa  the  above 
for  your  inforaation.  z  do  hope  this  aaterlal  is  of 
latereat  to  you. 

Nith  baat  wlahae. 

Sinoeraly  yeura. 


Michael  S.  Teitalbaua 


Employer  Sanctions 
And  U.S.  Labor  Markets: 
Second  Report 


U.S.  Oepkrtatat  efLabor 
Lynn  Mkrdn.  S«cr«ttry 

Bunto  of  Inurn«t>enal  Labor  Affair* 
Shellyn  G.  McCaffrey,  Otpaty  Vain  Sicrctaiy 
July  1991 

Thii  repart  was  prtparcd  by  dit 
Division  of  Innuenticn  Policy  andBcMardi  as 
part  of  tb«  Dcpartnent  of  Labor's  lubmisslon  to 
Tht  Pitsidtnf$  Second  Rtport  an.  tht  ImpkmtntaUon 
and  Impact  ofSmploytr  Sanettom. 

Dsmetrioi  G.  Papadnaetnen 
RobtrtLBacb 
Howard  Brill 
Deborah  A.  Cobb-Clark 
Rogfr  0.  Xramor 
Eriant  Lindsay  Lows]; 
Martina  Shea 
Shirley  J.  8ni()i 


234 


OupUit  ill— il«fK«pl<iv«>ft.Mph.i.» 


CHAPTER  2: 

ASSESSING  EMPLOYER  COMPLIANCE 

WITH  WORKPLACE  REGULATIONS 


One  of  ihe  key  aotivatioaa  b«hiad  •ssctmant  of  IRCA  wu  the  peresptisa 
(hst  ooauthcdsed  alieaa  wtre  undercuttiaA  t^  job  opportuaities,  earn' 
iagt,  and  working  ccndition*  of  U.S.  worlura.'  Af  tb*  illagally  r««id9at 
pcpulottoa  grew  throughout  the  I970a  «Ad  19dOa,  m&nj  eodal  sd«ati«t«— 
indudiiig  authon  of  leveral  eaie-ttudiit  of  induitric*  that  routintly  ea< 
jtloy  ttiuuthonstd  workerft-Haalatalatd  that  persoos  illegally  raaidcnt  in 
tb«  Uoittd  States  were  often  accepting  wages  and  working  conditioas  1ms 
attractive  than  thoee  receiTed  toy  their  authorized  coworkert  (Runsten, 
1986:  GAO.  1968;  GriiSth  and  Runetea.  1981;  North.  1880).< 

Anethar  body  of  identific  literature  appears  to  reinforce  theee  findisgi. 
Sedologieu,  anthrapologii tt  and  lebor  eeoaoaists  itudying  the  labor  mar- 
ket bahaviar  gf  IznnugraBtc  agree  that  the  labor  market  expectations  of 
newly  arrived  aliens,  both  legal  and  illegal,  tend  to  be  more  modest  than 
tboae  of  natiya-bore  workar*  At  iaa«t  initially,  (uch  workert  often  accept 
lower  wages,  fewer  benefits,  longer  hours,  ond^'or  lass  agraeabU  working 
conditions  than  do  other  U.3  wozkexs  (Piare,  197S;  Papadamathau,  1983; 
Tienda,  19S3;  Papademetliou  and  OiMariio,  1986;  Pessar,  1087,  Chifiwiek, 
1988).  On  the  basis  of  this  evidence,  some  analysts  coDdud«  that  the 
uoauthorued  workers'  tolerance  of  substandard  wagea  and  working  condi- 
tions has  fostered  labor  market  exploitation  (North,  X990). 

Employer  sanctions  are  intended  to  severely  curtail  the  employment  of 
uaauthorlead  workers.  As  noted  previously,  most  U.S.  employers  new 


'niCMrmU-B.  •mktn*ttmmftm»tht  aalr  ditniUvt-bofD.kvittU  petioM  wttli  US. « 

rlfku.  DtMt  iBc'iud)  iBBlgriftO  (Um  t*wAil  pe.-swcat  kiUibu;  nittla  bDlden  »f  (eapiriiy 


penw*  la  dcpataUoa  ftcmtiiaf  *Bd  tiwM  ptacei  olUa4«S  volustvy  6»t*ivm  tHtai. 
r*r  «  wmaNy  »md  •vakttMB  <r  tU«  UurBar*  ■<  DOL  (USSrCbwUr  4) 


■ppcir  to  b«  eeaplylBf  witb  tb«  bmt  Iaw.  Hewtvv.  thirt  is  itiU  a  lirgt 
ywMBtag*  af  KBplsyow  wbe  reasiB  aoneompliant.  T^  ruseu  fer  tlitir 
Mlure  te  wmply  »•  sot  adtquAtoly  u84«nto«d. 

Thii  cbijitar  iMmtnin  Fedsnl  toforaaast  recerda  ia  Marcb  of  rvidance 
of  K  poHtblt  tiak  bttwt u  violatiaiu  of  ZRCA'c  .caplormeai  eligibility 
vMlfletttoa  nqidrtant  ind  ontaia  uuiUr  labor  praotiea*.  Tht  daik  uMd 
ira  dnws  a&tlnly  ft«m  tha  •dalaiftrattvt  raoorda  of  tha  Dapartmaat  of 
labor's  CaploymtDt  Studirdi  AdmlaUtntios,  Wa^a  and  Hour  Division 
(ESA/WIiD)/  Tb»  Wafa  a&d  Keur  DMiioa  is  efaargad  with  aafordnf 
canpUaaca  with  ■ararrl  B^jer  labor  laws,  iaclqrtinf  tha  Fair  Labor  Stan- 
dards Afit  (FLSA).'  That  agasMgr's  diwse  moaitoriar  and  aofercamant 
rafpoaaibaitiaaallowittoasamifia  ■jstaaatleaUy  afina's  rteerd  anc  assail 
tha  fbllowiag  rtlavaat  iipacti  of  amploycr  bahavior;  (a)  campliaaea  with 
KCA  amployment  rehfication  rcquiramenti:  and  (b)  eompliance  with 
I  sad  child  labor  statutflt. 


Tharais  euiraatly  a«  way  toidaatiQr  which  ESAWHD-iaspcetad  ftrmi  have 
aetually^  asployad  uaauthoiuad  werkara-*  Nor  ara  th4ra  aay  raliabi* 
baaaliaa  data  with  whi^  la  dat«nuaa  tha  praaaaea  aad  armct  loMtioa  of 
illaKal  allcBS  ia  local  Ir.bor  m:^luta. 

Tha  dearth  of  systasiatic  in/brmaiioa  on  this  inup  of  wotkeri  has  recently 
baas  addressed  through  another  of  IRCA's  prograas:  legalizatian.  One  of 
tht  most  fortuitoui  outeomca  of  that  profram  wu  a  unique  opportunity  to 
learn  mere  about  this  population.  IRCA  enabled  Federal  ageades,  for  the 
first  time,  to  uk  many  Impertaat  ouaattons  of  a  large  sample  of  individuals 
who  had  been  living  ia  the  United  Statas  illegally  since  before  January  1, 
1982.  In  1989,  shortly  after  the  leffaHtatioo  application  period  closed,  the 
lauaipation  and  Naturaliiatien  Service  (INS)  sponsored  a  random  per- 
■oaal  latatviaw  lufvay  of  6,200  lagalisatien  applicants.  Thic  Lapalizad 
Population  Survey  asplecad  many  ehtieal  aspaeta  of  the  applieantt'  labor 
aarkat  bohavior  prior  to  lagaliaation,  ineludiag  datailad  informatioB  on  the 
various  Jobs  they  bald  while  ia  aa  illifal  atatus. 


'  Whik  ESA'l  Oita  of  F*i«rtl  Ccscnel  CtspUuu  >iBfr»m  (OFCCP)  ilie  sgniteri  eeapUiaa 
•Kb  RCA'i  tnpleyBisl  ntkortuMB^naaWiB  n^lnoMOt*,  U  doci  mc  suBliar  ospUinec 
wUh  tb>  frir  Ubo?  Staoianl*  A«t,  Iti*  Umt  tflMtatwrtar,  TlMiabr*,  OFC«P  <*u  an  railudit 


'   £l|hty  poMBt  of  in  UA/WHS  lBf»M»|ttK«  ifbit  ii  (Mwi  n  IXSA  mmi 
eesccnu  r  (dnvl  notrKU  «««•«  ky  Uw  Davii^Ku  Act  («a>n«tlsa),  u>t  M 


■I.  Tilt  nmiindtr 
t  Kd*tBsrf-01<  vt 

Stmci  Catnct  An  (arvku)  ia»  On  Valak-llMtx  ^■kUt  Oralnrt*  Art  ImtiMC—im  »( 
Sir»uWaff<>rpUMi«4*<ulrM«t)—M«<0w>WlMl>aKrnictil>i«Uter*utuKa  ••«()•  M<«r*ct 
ud  Smi>b*I  A«fleulturi]  Warktf  IHUMinitel.  bch  E3VWHS  iBvwUfttiea  iadudcs  •  reviaw 
■f  dw  fim't  OlCA-aaDdaud  lOflaywBt  mifiuiia  neerdi  (i*.  M  forati]. 

tkt'^i|l  a4H«ar  PMaisp  dMt  Mttwihiata  ihtlifaliuMi  *r*iipl*y*ea  Osl)rI>n  U  ■uOititcd 
w  smIi«  tka  iatemiMtiaB.  TIni,  ISA/WKD  moidi  io  ui  pTcv<de  dcfiailiva  tviAtna  ct 
leiutharucd  cmplivakBt  la  the  lun.  Voitnr.  u  t  nwK  ot  tbe  neatfi  Sptcitl  Titgrti 
CBforouciit  Piiffrta  (STEP),  mm  merds  d*  Intotu  tki  rtUiiv*  lili«li)Mod  of  vMuihorlttd 
•siployntBt,  kucd  u  7r*«1ou«  ESA  isd  OnHndliip  In  •imIUr  local  flrai 
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TaUa  1.1  -  tubitendtfd  WsfM  of  UgtUiatlaa  AppUewta  sad 

tlM  lluur*  of  Wa«B  aad  l«lary  Worktr*  8uki)«et  to  Mlaimun 

Vfmgm  mad  0¥«r«a«  >w>virioni  cf  the  FIJIA.  by  IndiMtfy 


LMtltan 
M.>Sp>rhWT  W««t 


«!;^SiS<?^» "ij        Si        Hi 


TTutMcrtaUtn  m«4  PuMit 


:  ItU  (Nutk,  mO>.  lUA  CDvml*  I 


Th«  wage  prgftle  vf  tbi«  ••aiple  of  «U«Ba  at  tlu  tim*  of  applicatioa  indicates 
that  9  pircMt  of  aQ  gtatral  lefalisatioa  applioaats  •amtd  1ms  tKan  tHc 


niir«Tiiu«w  wag*  of  Sfl-35  per  hour.  B7  eeapuuoB,  2  paro«nt  of  all  U.S. 
workan  ware  caxniai  less  than  $3.-*j5.  Tbia  findiaf  »!••■  the  peaiibility  of 
\\i\f9fT  labor  practieef  "  It  does  not,  howrvar,  prove  tht  «xi*t«&c«  of  a  dirMt 
link  batwaan  iUagal  lUtua  and  t^te  undajpaymeni  of  wares. 

la  fact,  ia  moat  leeton  wha*.«  uaauthotited  workars  are  ooncantrated^ 
such  M  opieultura,  private  houa^old  and  other  personal  aarvices,  and 
retail  trsda-a  diiproportionata  ihare  of  all  joba  fall  outaida  tha  purview  of 
ff.;,;i..».-yg«prfltafltiftnPreMe2.1V"Thaeovaragaefovartiaepremiuns 
is  avef  lesa  eomplete,  andiaoM  big h«alieainduBtry.  actieultura.  is  almost 
nonexiataBt  Ksnee.  altbeogb  the  raeoipt  of  miainua  wage  and  ovartlBie 
prasiiunia  was  less  piwaicat  sawnc  legahsatian  applieants  than  amaog 


Mti*  (W»«)  rfM.  Umm  Bfor 
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U.8.  wflriicn  0v«nU.  ou  pouibla  txplaattioa  m«y  h«vt  b««a  that  froupTt 
«eaMBtnti«tt  ia  jdM  ouUida  of  tb«  purvUw  of  tk«  FLflA. 

If  •  job  U  a»v«Md  by  TLSA,  the  w«cu  etiht  individtul  holdiae  that  job  in 
subject  ta  misiaum  waft  ud  ovntimt  nrulatioM**  rafardlM*  of 
wketker  that  woakn  i»  •uChoriMd  to  hold  a  Job  ia  tha  Unitad 
8tatm.''Ho««vw,  therLfiAdoMMt  protMt  UUfal  alim  from  deperta- 
doa.  As  ■  nralt,  usaulbonMd  woriian  alUa  fail  to  npart  illegal  labor 
praetion  faeaauM  of  faar  of  daporlatiaa  (DOL.  IQtOb:!}.  Thair  toUvanca  of 
■aeh  praeticw  ia  tboufbt  to  aadnauB*  aat  only  thair  own  job  appoitimltlei 
but  also  Uwsa  of  woriun  onUtlad  ta  held  jobs  ia  ths  Uoitcd 


want,M 


Inmaay  iaitaness,  wbta  employm  canzwt  attract  authorisad  workan  with 
■  EiTcn  Mt  of  vages  or  wotlaag  eoaditioos,  thiy  can  find  onauthoheed 
aliaaf  wiU^  if  not  eager,  to  fill  thoee  joba.  Preiumably,  same  eaploarars 
may  taka  advantage  of  the  lagal  vnlaerabiUty  of  tbaaa  new  ampleyeei  to 
oircuavant  ana  or  more  Fedaral  itatutes  such  ai  the  ffiinipiun  wtgt  ud 
ovartiasa  laws,  haalth  and  lafbty  regulatioM.  todal  secuhty,  and  uaem* 
^oTSOAt  ooapaaaation.  Some  of  those  saaa  employert  may  alio  disregard 
EElCA's  •spla^antaligibiliiyvarificatioa  requirement  altogether  or  might 
ecoBpt  aad  rooerd  domiaasta  thay  know  to  be  counterfeit  (Bach  and  Brill, 
1991). '^  Howaver,  it  >•  extroaely  difSeult  to  Uit  these  hypothMU  without 
definitive  evidence  regarding  the  prasaaea  of  -jnauthorizad  workers  in 
apedfie  firms. 


ILLEGAL 
ALIENS 

Their 
Employment 

and 
Employers 


Bonxy  B.  Chiswidc 
Umveisilr  of  Illinois  at  Chicago 


1988 


WE.  UPJOHN  t^^ST|  rUTE  lor  Bnploymertt  Rsseafcti 


CHArTCR4 

(ORIGINSM)  an4  are  more  likdy  to  w«rk  in  cstaUidincnls  IbMt 
icqiiirc  a  speakmgkaowlfxteeorEiiglisIt  (ENGSPREQ)l  Because  of 
the  idativdy  small  numbers  of  Aaian  and  African  inantgranto  in  Ike 
Chkago  labor  ntarfccl  and  Ihe  helefaBcnciLy  of  Iheir  origins  and 
laae«^ps»  Astan/Alrican  iltcg^  aliem  nay  he  less  abk  ttiaa  (he 
MispMMCs  or  EuEopcaos  to  find  rmplaymcnt  ia  ''eliuMc  endavca." 
It  wffl  be  fihawn  in  the  next  cftapler,  vluch  aaalyzcs  eataUbhmcnt 
cbaaderuslcs.  kbal  illeeal  alien  employers  aie  more  likdy  to 
dcmonBtrate  cIImk  enclave  chaiaclerisCics  than  are  randcnly  se- 
torccd  eanployen  IHey  are  more  Hkcty  to  be  owned  by  a  Hiapanie 
and  employ  other  M i^^paok  and  Auan  workers 

IV.^tfhMtattM  afiUteoi  Aikma 

The  popidar  &tcrature  contaiiut  man?  anegalioaai  ofeaploilalioa 
ofilegiat  a&ens  by  ufiscrapak)mcaployBn.'*Gj[pJ(nla(ikMi»  usiully 
mot  defined,  but  is  g^ieralty  (Ikm^l  lo  mean  eilher  the  payaicnt  of 
snboninknani  ^vaecs  or  (he  payiocDt  of  waxps  lower  than  their 
pnxhccbvily.  A  coralhry  of  the  oiistencc  of  nplmtatian  is  thai 
illegal  atkiu  have  little  or  ao  job  ariofaifily.  White  there  arc 
individiial  hovror  stories  of  ilfqgal  aliens  kepi  in  a  vurtual  bondage. 
these  appear  to  be  itolited  nctanca.  Given  Che  eUborale  infonna- 
liBO  nctwodc  anmng  iflkgal  abens,  espeiaaHy  among  the  more 
flunermu  Mctkan  iOesal  aficns,  and  llie  considefaMe  dcgfoe  of 
l<eogfapfaic  mabihly*  it  wavid  be  diHicult  for  any  employer  Co 
cnnmlcntly  pay  lower  wagis  than  iicgid  aieos  conld  oblaii 
eiscwhcfe  and  still  recruit  and  idain  illegal  jHem  workers. 

The  sarvcy  data  proviiie  simk  infiucnliaf  eviileacc  on  Che  cxploi- 

tatinn  isiue  To  the  cxCeat  tial  expJoilalioD  n^fclined  as  payiacnt  of 

^  a  wage  hdow  the  federal  miaimnn  wage,  il  appcan  Co  be  raie  or 

jI  aonoistent  in  thuc  data.  At  discussed  aboTe.  at  a  line  when  liie 

7  standard  federal  miofmum  wag^  wa  S3 J5  per  hoar,  Ihe  average 

^  ara^e  for  the  Mcsican  illegal  aliens  in  the  samfie  was  $4.42  per 

hour,  and  fw  Che  other  illcBal  atieas  S4.73l  Only  45  of  the  279  aliefls 

(16  percent)  wbo  fcpottcd  Iheir  carningis  received  leas  than  Ihe  legal 
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minimum  wage.  Of  iheae,  1 8  (or  whom  12  were  Mexican  nationals) 
woe  in  the  restavrjuil  sector  where  their  icpoitcd  wags  Jiaj  nol 
have  incflnicd  tips  and  the  vsUac  or  free  meals.  Bocasw  of  Uie 
**li|M:redil,**  a  lower  rcitflial  nnnanmn  w»ge  is  appicable  for  nany 
covered  vutaumtit  wo(1i€«s.  Another  26  aliens  (16  lAaucan  nition- 
ab>  woe  in  other  servixxs  and  one  »Ecn  (noC  a  Mexicai  calional) 
vas  in  jn^nuTacturing.  For  ihose  in  pArt-tine  cmptojimcnl  who 
rq)oricd  a  dady  or  weekly  wage,  thecadmatian  pnicedure  under- 
cstiouited  their  komiy  wage.  Olhen  nay  have  been  in  jols  not 
covered  by  the  fedoral  rtinicnuji]  wage  (eg.,  local  huivn  care 

To  the  eitenl  Ibat  very  low  wages  do  caisl,  they  are  recctved  unty 
by  very  leoenl  iMcigil  alicflu.  The  data  indicate  a  sharp  rise  in  wages 
with  dumlsoa  of  reudencc,  with  wiges  Aavtia^  tkc  sfaarpesl 
increacte  ii)  the  first  few  years  Jn  the  US.  While  to  some  citont  ttus 
fcflocts  fow-mige  redfMenls  either  <|mckly  leavmg  the  country  or 
behig  appidiendod  early,  it  may  also  rdlQct  direct  impfovcmcats  in 
wage  opptirtanitieft  with  duration  of  rutdcnae  for  the  %un  \rarker. 

CvenanercontcoUiiig  for  ag^e  andcounlry  of  ongpo,  apprehended 
illegal  aiiefii  in  Ihc  U^.  a  longer  period  of  time  ate  f&iXHC  Gkdy  lo 
be  worling  ia  mo/ediiled,  higker-wagc  aectDn  of  the  labar  marlut. 
ThifE  suggiests  oonsicferabk  lahor  mat kct  mohiliiy,  which  would  he 
incoasistcat  with  a  widespread  practice  ofexploitatioa. 

Tbcfc  may  be  sone  confusion  of  ethnic  enclave  cmploynicnt  with 
exploitation.  The  degree  lo  which  iKegpl  alieni  work  within  an 
ethnic  labor  martct  docs  not  wem  to  decline  wilh  duialion  of  VS. 
re5^<tcnoc.  There  is.  however,  no  evidoice  in  these  data  Ihal  dhaic 
enclave  cmfloyinent  has  aa  adverse  cflbcl  on  iUegal  afien  wages. 
Apparency,  time  is  enough  roobiKly  in  and  oiM  uf  etliaic  enclave 
cmplojranent  so  thai  wagts  areequalizsdfor  wurkcts  cf  a  given  dkill 
kvd. 

la  actody  of  the  wage  rates  received  in  the  U.S.  by  migranls  who 
had  rdumod  Bo  Mexico,  Kossoudji  aad  Rannqf  ( 1984)  invcstigaled 
the  eflect  or  Iqgal  stalos.  In  this  saaifte  of  540  nen.  ICossondit  and 
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Kaimcy  foiuud  ikat  caniip£»  ncns  the  ttme,  othct  measured  vah- 
aUes  hcil  consCanl,  for  legal  mignBU  aad  Tor  those  yfb»  entered 
the  UjS.  leealV  but  wwted  in  vioiafioa  oTtiuir  visa  or  entry  paica 
were  illegal  aiini.  They  abo  Touad  Uiat  liolh  groups 
aboot  30  peroot  mare  dan  llMiae  who  entend  the  V.S. 
iflqg^y,  with  tl«  camingt  diRcfential  varying  uivcrsdy  wilh  live 
leiil&rikJll.  Tlus  wggesia Uiat  il is  not  bcang  an  iHegal  alien  worfccr 
per  je  thai  is  assodaied  wiilh  lower  VS.  eamiog^  but  aomc  other 
waneaairai  chat  acCcristicasMKiaied  witfieitfry  vAlbout  iasfKctioiL 
H  aka  augepste  (he  poleolial  aimpEc  aekclion  bias  iolKxeBl  io 
eowpaialwe  Atudics  ol  legal  and  ilteg^t  aikns.  Thai  is^  obaervcfl 
caraings  dlilcrenoes  may  arise  finia  ihe  tmneasufiod  diaiaotenstics 
Ihatdclcnnninc  Ceeal  iUli»s,  ralher  than  lirom  difleicutial  ofiporlu- 
■iliBiiilhcUS. 

DouelAa  Masafey  {I9B7>  lacd  data  on  abovl  3W  legal  and  9fe^ 
aEcH  Fran  four  coRumiiuties  in  Mcaioo  ta  stvdy  Ihe  eapkNtattoa 
isMB.  Althoogh  illegal  alicas  have  ajfilirantly  lower  U.S.  wago 
Chaa  the  legal  aliens,  Che  wage  dilieiiHilial  dnappcan  vheo  skill  and 
deraflgraphic  vadabkaaielieldcanslaiil.Thetc  was  alKnaoeflect  of 
legal  staUt^  other  vanaUcs  the  game;  on  whether  the  iUqgal  aliea 
waa  ia  ao  noAiled  jolk.  Masiey  did  Eind,  howcvcrp  that  the  illegal 
afieas  had  a  sikorter  pciiud  of  eaptbyncat  ao  Iheir  OMst  reocat  V£. 
joh.  Ihis  would  RSuJl  in  lea  inveilaaoat  in  tiain ing  ^ocific  to  IhM* 
UiLemplayca. 

Hand  North  and  Maiioa  Hovstauii  suked  Ihe  nearly  800 
apfKdkoaded.  illes^  ajicas  in  Iheir  1975  nationwide  survey  whether 
Ihey  Ihoushl  thai,  as  a  result  of  Iheir  illegal  atatus,  they  wefe  paid 
lower  wages  than  legal  woifccrs  doiag  dm  same  woilr.  Tl^  report 
NmI  16  fWfcecit  fdt  they  wcse  paid  lower  wages  (North  aad 
Honnloun.  1976,  pp.  132-4)l  This  bdicf  was  most  common  amoj^ 
illegal  aheos  woiidag  in  the  counties  along  Ihe  Mexican  boeder,  and 
was  rare  elsewhere.  Il  was  also  raie  anoag  non-Meaicaa  ilegai 
In  addilioa.  ihey  iadicate  Aat  'Illegals  who  reported  cxploi- 
of  thin  Icind  wece  aJnuui  twice  as  filcely  (o  have  teen  in  Ihe 
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UnitEi  Stales  less  ihan  two  years  (aboul  half  of  the  sampk)  4uai 
ilteg?tb  who  iKid  htcm  in  tbc  Unitoii  StBtcs  two  ox  mote  years." 

TheeKatcrperccpicMi  cTeiiiliHliilioR  damg  iHe  Mcxioin  border 
and  amoi^  recent  ilfegil  aliens  in  lie  MMth-Houstaun  data  may 
arise  irom  Ihe  ilegal  aliens  inappro|irbl<ly  cocninriiis  tkecuclvea 
with  legal  worken  who  bive  been  in  ihe  UjS.  lor  sevetal  yean, 
rallcr  Ihan  uiilh  rcoont  tnunignnlT.  Fvrlhcf  nioic»  illegal  aieas  m 
the  !].&  fof  aevcral  yeara^  pailiculaily  if  they  are  not  in  Che 
econooucaily  dqprcssed  bolder  ooualiei.  may  be  more  cflectiTC  m 
imlins  io^  *^  wtuch  their  skilk  are  most  higMy  rcwaided.  In 
addttiDiv  given  a  bi^  dcgncDTvalimlaiy  (and  due  lo  dcpnrteflioru, 
invoianlary)  to-and-from  migratioa  aanong  reoent  itcgal  aliens 
ilong  Ihe  borticr,  employois  may  view  them  aa  a  less  slable 
Mcvkforce,  and  benoe  a  les  attractive  woricToffoe  for  anptoycr- 
fcnanced  iavcstaients  in  Iraiaioe^  This  may  nsUtt  in  leGS  trainiag 
overaU  and  hence  in  wages  that  aie  lower  than  those  nccivcd  by 
lie^iliMDugrants. 

in  Ihe  Rila  Siraon  and  Margp  DeLey  {19^)  rant^  of  lc(ai  and" 
iikgal  alien  Mexican  woRusn  in  Los  Angdcs.  Ae  reipondcala  were 
iMLod  if  tbcf  fdt  Uftcy  had  been  diicrimnatnl  a^unal  ia  the  VS. 
Valkat  market  on  the  bans  oCltieii  rutionaCly  »r  legal  rtalus.  In  die 
illkgial  alioi  inaiple,  about  2D  pcfcent  j«|iortcd  rtimiinimijon 
Ncady  half  xaid  Ihat  their  cmpJoycr  knew  of  Ihdr  illc;g8d  iUlua 
when  tlu7  were  bii«d.  laUaniiiigly,  imong  tboae  in  Ihe  cxnlcol 
sanif)le  of  leg^  jAai^  20  percent  abo  Kpi^ed  diaciiinnalian. 
Tlere  was,  ttiefef<»re.  no  difleience  in  Ihe  perception  of  diacriniaa- 
lion  betwsea  legil  and  ttlcgal  ahcas.  No  olhei  iafarmalion  was 
pkovided  on  tbe  cliarsicleriilics  of  the  vramen  who  reported  that 
Hfcy  expcfiescxd  diacnniiaaiiai. 

Asolber  perspective  is  piovided  by  Wajrne  Cornelius*  lU.udy  of 
Ubg«i  aheni  who  leUirned  to  ibrir  boae  vilagea  in  Mexico. 
Coraclhis  (1976,  p.  27)  reports: 
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^MMl  m  Ihk  «imy,  RailKr,  wtga  vaki  for  caiam  iycKS  of  jols 
(partmiuly  h  vricuUiDc)  mtc  uaironnly  luw.  al  kasi  by  United 


In  lumnBiy,  il  appears  (hat  coaocmi  over  wkksf  read  exploiU- 
IKM  «f  iUe^l  aliens  aie  wilhowC  rouodalioiL  The  low  wtic^or 
ilegpt  aliens  «ceau  fa  be  a  rsult  of  didr  low  skill  kwd.  Tbcy  lend 
to  kam  tow  levds  of  schooling  ani,  p^aps  because  they  ami  llieir 
pcfixflvc  Iheir  migralion  as  temporaxy,  they  have  fewer 
in  training  specific  to  the  U^.  labor  market. 


K. 

This  chapfeec  has  aaal^rzied  the  labor  markd  ixhavLor  of  the 
sample  of  nearfy  300  maik  ilegal  aliens  appicliendect  in  Ifce  Chicago 
aica  labor  maikel  in  1983.  Tlie  illegal  alicM  laid  to  be 
:  (avefage  ate  30j6  yc^ 'nd  to  have  been  in  the  U^  a  shorl 
of  lime  dining  their  most  reocnt  iUegal  stay  (avenge 
3.4  yean). 

The  avctagp  houily  wage  in  19B)  of  the  illegal  aliens  wai  $4.52. 
whore  Mexicaa  aalionais  received  $4.42  and  other  nationals  re- 
oeiwd  S4.73.  Only  16  perceitf,  nearly  all  io  restaurant  and  oflux- 
BCTMoe  jobs;  reported  wage  rates  below  the  federal  minimum  level. 
Not  all  of  the  reported  wages  beknr  the  fcdcnft  nioimuai  bvd  wen 
in  violation  of  lederal  law. 

The  rcgRMion  aaatysis  of  wages  showed  that  Uicre  aie  ^stcnalic 
cNocti  or  woitcr  and  employer  Gtarscterislics.  Tic  skilb  of  illegal 
alicna  matter,'  wages  axe  higher  Ike  greater  the  numbef  of  yea/s  of 
ptanigiratiim  and  pottmigralion  labor  waikel  eapcrienoe^  and  the 
gnater  the  nmabcr  of  years  wufiing  for  their  cuireal  eropioycr. 
Wag^  aie  lower  for  tfioae  who  entered  imdex  a  student  visa.  Money 
nrages  are  lower  in  tcstaunal  jobs,  but  this  may  icflect  the 
luvter-iepartiac  of  tp  income  and  the  value  of  ffee  nieais. 

Part  of  tic  rise  ai  wages  with  the  duration  of  residence  n  the  Ui». 
or  with  feinire  on  Uk  curreiit  jab  is  al(rih«lable  to  the  chaiactcrisr 
tics  of  I  he  employer.  Illegal  aliem  have  higher  wages  if  they  work 
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for  '*fTior;denrab(c'  cstiibJishincnbs^  that  is,  eslvbhshments  thai  are 
iBiionbied,  (ui?e  i  bigher  vtagc  atrucluic,  and  ^sve  nbitivciy  more 
skaMed  sworicis. 

Tlic  wages  of  iScgji  aficns,  other  things  the  jamc,  ate  apparcally 
uQrela(e<)  lo  Ihe  tize  of  the  cslabii«knKAl.  whctfrr  it  is  indcpcA- 
dbnUy  ovacd  or  a  bnindi/iubsidiafy,  awi  the  piDpoition  of  recent 
inmieraits  ;iino^g  those  btred  in  the  past  jfcair,  wlwn  the  fiiras' 
wage  fcvd  ^iod  mkcr  raiiabks  mc  held  coastinl.  Thcbltcr  inplies 
tbal  the  4enctenc7  for  iif  cgal  aiictts,  particuiarly  these  from  Mexiixs, 
lo  vroik  vith  other  lecml  unniierancsof  (he  same  origin — The  ethnic 
enclave  diect  -doet  not  itnd  to  dqiresa  Iheir  ivagcs^  The  sniaOec  set 
of  job  oppofllunities  avaibhie  to  ilcfal  aliens  in  the  ethnic  enclave 
ma^  be  offset  by  the  advantogM  from  woildng  in  aa  envvonnoenl  in 
which  oountry-nf ^origin  skin&,  paiticalariy  l^n^iage  skits,  may  he 
more  vaJuoble.  Opportuniita  for  esnpbjmcot  oolside  the  ethnic 
enclave  wouU  diiminate  ;iny  dilfiseMis  «  wagea  hetweoi  ethnic 
cnciase  and  outside  jobs. 

The  cbarmderatjcs  of  the  cmpfoycis  of  illcfai  alicm  vary  systcnv 
aiiciDyr  with  the  alictui'  cha/actciiiBics.  The  ac^Muition  of  more 
knowledge  and  skills  rcfcvani  Tos  the  US.  labor  naxkct  with  a 
longer  dtration  of  residence  iacre-jses  the  likelihood  of  working  for 
a  larspr,  mocc  highly  unionizid  cstablbbiieni  i«  manuCulming 
that  h»s  a  higher  wage  stnictme  and  a  more  highly  skilled  work- 
force. Eiffopcin  and  Caaadiaa  illcpil  alwiH  are  mac  likely  txi  work 
for  these  more  dcsirabfe  e^tabkthatentiL  Mexican  ilWgal  aliens  are 
more  ikcly  to  be  cn)pk>yed  in  seasonal  jobs.  This  many  cooipkiDai! 
iWcgai  alien  pirfcrcoccs  Ibr  seasonal  employment,  givtn  the  low  cost 
of  (o~and4ro  migration  for  MejiK^n  nalionab.  There  is  evkienoe  of 
cthaic  cscbvc  cmpkiymcol  patterns,  cspectally  for  Mexican  sHrgal 
aliens,  and,  ia  this  sifnple»  this  tendency  docs  not  diminish  with 
duratbn  of  rcsidcncc  in  the  U^. 

These  hndlags  indicate  that  it  would  be  inappropriaic  lo  cbarac- 
tcrizs  lUe^jl  alicos.  as  is  of  en  done,  U  being  locked  into  Jow-wage 
dead-end  jobs  with  flat  cxpcricacc<amkigs  proAlcs  or  u  having  so 
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lilJcjob  nobility  Ibat  (hey  arcsuiuepliblc  to  cnptoycrcxploilation. 
Tke  dala  suggest  thai  ilkgai  alkns  in  the  U.S.  a  laof/a  period  of 
tiae  cam  highcv  wages  and  work  for  difficrcnl  types  of  employers 
JobmolNEiy,  rather  than  innniobirit/,  nay  he  the  best  chancier  iza- 
tian  of  the  II. Sl  bbor  maffliet  e^pericnoe  of  illcea]  aiens.  Pahaps 
His  n  aol  aurpming  sinoe,  la  rpile  of  1J£.  ]aw,  they  have  engaeed 
m  oae  of  (be  nuul  dramatic  types  of  mobility — intematianal 
■■Ipitinfi  Yc1»  Ihor  wafics  lend  to  be  low  by  VS. 
■pyawiitly  IwcaMie  of  their  very  low  tkill  Bnrela. 

NOTES 


•TlMCis  tcrr  KtiledifSatnoeifKhraiioaiaihe  %l.S.  ani  mdbat  of  cauy  tj 
coHky  of  one*!  ietiiiBEa  Ifec  srtmmirtc  foe  wMck  cmploya-  dua  m€  miaMiir 
aai  Ab  «iitMuyk  whotr  caifilayen  mmM  mot  be  idcniAci  or  aaniicvedL 


gflii  iacmm  «m^«  tmMrmrr.  \kM  ihecnfikiTer  wrveydBtese^awnfinBA 
nplrof  nii|ilafm  of  •pyccWartBd  iffetll'ficn^  nAhcr  Ihana  clKiei 


*im  3  fcmni  of  Ihe  MStMMt^  fate  wiMrb  TIMEUS  and  X3VIENUIfi caa  ht 
calDihIei  job  Bcnwr  is  hnvBr  fluia  Ihe  noeoi  McBal  oay.  This  ootid  arae  i  aa 
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dlicM  i«kyi  on  a  jab  hmgcr  Ibu  ispmwUel  by  m  Compare  ly  woft  porail.* 
imne  likclf,  irthc  iNbgd  aKenleamsihc  115.  and  icHim  liii  job  «tM*  he  iclwnt 
Foi  14  fcioeDt  cmplofinf ni  will  ihe  cancal  cmfiloycr  te;i^n  wHkiit  the  Ifai 
manlh  of  Ihc  euncnt  ih^il  tiuf. 

*>  Atrtial  cffbct  of  ihe  region  varaUu  fior  htencao  iBegal  aient  (N-'2n). 


■fus  -oji  -ft-n 

C-Ull  4im  (i-MJ 

41i«  4LSt  MM 

(^M)  f;iM>  ^U9) 


Tbc  totcrcoefliEienls  far  jmnal  nmMp  ■qricftcc  1 

7  MtutoT  (lieMciuaniUegMafiDasw  AeNorth-HoMUam  dtUwhn  wcrenol  M 

Ihc  Weal  CflMi  or  alauc  the  VMllMRStcni  bonier  mec  n  tlie  MiAvat.  Hcnoc; 

d ITornlbl  rcffladcd  MiilMBal  mac  opponMnkia. 


•  TIb  urion  dlc««  h  vmSI^Ublfahail  (lEc  rorcumple,  I  .'«ra^  IMO  or  Fromm^ 
I9M).  For  icacaMli  oa  Ub  focdm  cffacl  of  wnrtucs  •■  a  liiccr  Ami  at 
CflUhfUunoni  <»  wages,  lev,  for  aanpk;  Mcttiw  (HTiX 


M  Meiio»  (MSCCOQI  awwM  a*  Ite  I 
AbTta  «ie  Eunifie/CttNMb  4EU110CAN).  oUtcr  LoIm 
(UTTAMEiqw  »■  Am.  Alncaand  other  mtM  <A5U/AFUX 

"  Tab  iulif  Hied  flial  nnntal  ilain  and  legal  ilailui  at  cnirr  flcanaly  have  oo 
aiaibiiQillir  s%»jlcana  cffiad  an  Ihc  aloMldnieai  dMBKlemlici  ■■#»  uidy. 

B  BBnoiJL  Block  Mid  LmronldB  (IW7)  dubw  IhM  tei|er  cmploicn  eatise  in 
raofc  aonfi  ia  the  U>ar  maAcl.  olfer  N^ief  stattii^  wafcs  bmI  pnvUc  mow 
at-lheioh*'*""^- 

■>  Qtily  M  poccal  oT  IbcoHrratiDm  wtre  in  Ihe  UX  for  aioic  itim  5  Md  kv 
than  lOyeaK^and  cnlp  5  pcim«  wereinlheUiS.  for  10  or  oflfc  )uii. 

MThcxe  are  no  camliy  or mi^  dMnncca  in  the  IdHlncy  la  wwl  for  a 
stAwidiary  w  lnuich(SVBBR)iiiiaapfivaiely  ovnedcclalliskinniluanirajl 
lo  a  caryonlton  ^PVTOWNX 

IS  Fur  cvidfcccc  cunshlcnl  with  m  pMfnatcc  for scismalmtemiaa  paiienu  amone 
Mejucan  ilhc^l  aliem.  sec  ConeliM  (1916) and  Dta-Cinolo  (I9I0>. 


M  AllliouK^  U  h-ii  been  a  Tiohf  len  «r  feifcral  law  «•  donioMaale  oa  Ihc  hMM  of 
mc.  clladdty  or  naboml  iiri|in  linoc  Ihc  nitl-IWSO>;  ifacrimoMlidn  «c>JDSt 
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Mr.  Becerra.  And  in  that  paragraph  as  well,  you  say  that  the 
alternatives  imposed  might  take  30  or  20  years  to  work.  When  you 
say  that  enforcement  of  U.S.  labor  laws,  which  is  one  of  the  pomts 
that  is  advocated  by  those  that  are  opposed  to  employer  sanctions, 
when  you  say  that  enforcement  of  U.S.  labor  laws  depends  heavily 
on  complaints  from  employers  and  unions,  I  think  you  missed  the 
point. 

Perhaps,  you  are  msiking  a  different  point.  I  don't  think  the  point 
is  to  have  the  undocumented  complain  about  workplace  abuse.  It 
is  the  point  to  have  U.S.  citizens  complain  about  workplace  abuse, 
because  the  reason  tiiej^  don't  want  to  take  some  of  these  jobs  is 
that  they  are  paid  minimal  wages  and  the  conditions  of  employ- 
ment are  so  terrible,  so  if  we  had  people  encouraged  and  knew  that 
if  they  were  encouraged  to  report  these  violations,  the  working  con- 
ditions would  improve  and  you  would  see  an  increase  in  wages  and 
perhaps  a  better  condition.  And,  therefore,  Americans  would  be 
willing  to  take  some  of  these  iobs. 

So  1  look  at  it  from  the  other  point  of  view.  If  Americans  had  a 
reason  to  go  into  some  of  these  jobs,  they  would  report  violations. 
They  are  citizens  and  they  would  have  no  reason  to  fear  submitting 
complaints  to  the  Government. 

It  seems  to  me  that  the  reporting  issue  is  from  the  point  of  view 
of  the  citizen  and  not  the  undocumented  immigrant? 

Mr.  Teitelbaum.  I  understand  the  point  and  I  agree  with  you. 
But  I  point  out  for  your  consideration  that  there  is  a  very  ereat 
concentration  in  employment  in  certain  sectors.  You  mentioned  one 
in  the  earlier  panels,  the  fields  setting  of  southern  California,  such 
that  there  really  aren't  any  of  these  people  there  to  complain. 

The  entire  work  force  consists  of  the  other  category.  And  that  is 
a  phenomenon  that  we  have  seen  in  some  restricted  regions  and 
some  restricted  occupations.  A  wholesale  turnover  from  a  work 
force  from  one  category  to  another  and  in  a  very  short  period  of 
time. 

So  unless  disgruntled  employees  who  are  no  longer  employed  be- 
cause they  have  been  turned  over,  are  going  to  go  through  the  proc- 
ess of  complaint,  it  is  not  going  to  happen. 

Mr.  Becerra.  If  the  Chair  would  indulge  me? 

You  make  a  very  interesting  point.  I  agree  with  you.  So  many 
people  say  that  imdocumented  take  jobs  away  from  American  citi- 
zens. But  from  what  you  said,  it  seems  that  the  undocumented 
workers  that  are  working  in  the  fields  are  not  taking  jobs  away 
from  American  citizens  because  American  citizens  don't  take  these 
jobs  to  begin  with. 

Mr.  Teitelbaum.  I  am  not  one  who  claims  that  undocumented 
workers  in  the  fields  of  southern  California  are  taking  jobs  from 
American  citizens.  That  occupation  is  dominated  by — and,  in  fact, 
the  business  is  built  up  around  the  assumption  of— low-skilled, 
low-wage  undocumented  labor  continuing  to  flow  across  the  border. 
There  are  some  analyses  that  suggest  even  the  land  values  in  that 
region  factor  in  that  assumption  of  cheap  labor. 

Mr.  Mazzoli.  I  wanted  to  piggyback  on  that,  because  I  remember 
when  we  went  through  this  debate  in  the  1980's.  Many  organiza- 
tions out  there  will  make  the  point  that  if  you  compare  the  wages 
that  are  being  paid  or  using  tnose  wages  as  a  base,  that  we  may 
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not  find  U.S.  people  or  resident  aliens  who  want  those  jobs.  But  if 
you  were  to  raise  those  job  wages  and  working  conditions,  then  you 
would  find  people. 

To  some  extent,  some  would  argue  that  you  are  displacing  U.S. 
people  because  you  are  not  paying  a  level  that  is  commensurate  to 
that  work.  So  we  could  get  caught  up  in  a  long-term  discussion. 

Mr.  Becerra.  I  think  the  logic  would  fail  if  you  improved  the 
working  conditions  and  had  labor  laws  enforced,  perhaps  American 
workers  would  be  willing  to  take  those  jobs,  which  would  displace 
the  undocumented,  which  seems  to  lead  credence  that  if  you  do  im- 
prove working  conditions,  that  might  be  a  discouraging  factor  to 
undocumented  immigration. 

Mr.  Mazzoli.  The  labor  laws  should  be  enforced  and  if  they  were, 
in  those  cases,  though,  I  gather  from  everything  like  the  New  York 
Times  pieces  that  are  running,  to  other  things,  that  in  fact  much 
of  the  under-the-table  or  oflF-the-books  economy  is  not  necessarily  at 
slave  wages.  They  are  at  minimum  wages  and  basically  the  work- 
ing conditions  are  not  too  much  different. 

So  it  gets  to  be  a  chore  to  decide  whether  simply  enforcing  the 
labor  laws,  absent  employer  sanctions,  is  going  to  achieve  much  for 
us. 

Dr.  Miller,  you  concluded  that  there  is  no  alternative  to  employer 
sanctions  and  we  must  improve  it.  We  must  make  it  work.  In  your 
prepared  statement  you  have  given  us  some  ideas  (rn  how  you 
think  it  could  work. 

Could  you  help  us  in  the  first  two  or  three  things  that  you  think 
could  make  this  more  effective? 

Mr.  Miller.  Well,  the  point  that  I  make  in  my  written  testimony 
is  that  we  cannot  rely  on  employer  sanctions  alone.  We  have  to  do, 
200  or  300  things  in  addition  to  employer  sanctions.  But  I  see  em- 
ployer sanctions  as  playing  a  central  role. 

Very  quickly,  from  reflecting  a  bit  on  the  European  experience, 
I  would  echo  what  has  already  been  said,  that  work  on  interagency 
coordination  is  one  of  the  areas  that  they  have  emphasized.  They 
have  also  emphasized  public  education,  continuing  public  education 
over  the  years.  That  strikes  me  as  important. 

We  could  look  to  Europe  to  make  sure  our  legal  texts  are  ade- 
quate in  terms  of  countering  subcontracting  and  leasing  of  workers. 
I  think  we  are  in  pretty  good  shape  there. 

I  think  we  have  to  be  worried  about  raising  the  fines  and  the 
punishment  of  sanctions  too  high.  It  has  to  be  proportionate  to  the 
wrong  done  to  society. 

Mr.  Mazzoli.  Mr.  Papademetriou,  some  of  the  things  were  reflec- 
tive, the  idea  of  education,  the  idea  of  interbranch  or  interservice 
coordination.  You  mentioned  the  bilateral  and  trilateral  activities 
with  us,  Canada  and  Mexico  and  you  mentioned  NAFTA,  particu- 
larly. 

The  imponderables  about  what  happens  with  NAFTA  are  the 
side  agreements,  one  of  which  will  deal  with  immigration.  We  will 
look  at  that. 

You  did  say  something  which  gives  me  a  little  bit  of  a  pause — 
let  me  get  to  the  question  first.  You  think  the  GAO  should  settle 
the  issue  of  discrimination.  And  do  you  think  it  can,  lacking  a  base- 
line of  prior  to  1986  conduct? 
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Dr.  Papademetriou.  I  may  have  misspoken.  I  said  that  the  GAO 
can  settle  the  issue  of  effectiveness  of  the  law;  not  discrimination. 

Mr.  Mazzoli.  What  would  be  an  effective  law  in  your  book? 

Dr.  Papademetriou.  In  a  sense,  you  would  have  evidence  that 
people — or,  I  should  perhaps  say  it  in  the  most  provocative  way, 
people  who  do  not  have  the  necessary  employment  authorization 
documents  will  not  be  foimd  in  the  workplace. 

Mr,  Mazzou.  Let  me  ask  you  the  last  thing  and  then  we  will 
have  to  go  and  vote.  The  one  thing  that  gave  me  some  pause  is  that 
you  think  the  employer  sanction  law  gives  the  employers,  I  think 
I  have  the  words,  "opportunities  to  play  out  their  biases  or  feelings 
about  people." 

Let  me  just  ask  you  the  other  side  of  it.  Without  an  employer 
sanction  law,  prior  to  1986,  using  what  I  think  was  then  called  the 
Texas  proviso,  didn't  that  give  a  rich,  ample  opportunity  for  em- 
ployers to  play  out  in  every  sense  of  the  word. 

They  could  ask  what  they  wanted  to  ask,  reject  what  they  want- 
ed to  reject.  Isn't  this  law  with  its  pimples  and  warts  and  short- 
comings, a  better  opportunity  for  a  person  to  be  treated  fairly  in 
the  marketplace  than  existed  prior  to  1986? 

Dr.  Papademetriou.  I  cannot  answer  that  question,  but  if  you 
were  to  split  your  question  into  two  parts  and  answer  each  of  the 
two,  perhaps  we  can  get  to  some  common  ground.  Prior  to  1986, 
there  were  more  ample  opportunities  for  employers  to  do  as  they 
pleased.  And  because  of  the  system  of  employer  penalties,  et  cetera, 
and  the  interplay  between  sanctions  for  employing  people  who  are 
not  authorized  and  people  who  may  have  documents  that  the  em- 
ployers don't  feel  adequate,  or  what  have  you,  now  it  is  the  law 
that  may  actually  be  providing  some  cover  for  these  people  to  con- 
tinue doing  what  they  may  have  been  doing  prior. 

Mr.  Mazzoli.  Only  if  they  ask  the  right  thing.  In  a  sense,  it  is 
if  they  misuse  the  law  which  then  subjects  them  to  Mr.  Fraser  and 
Mr.  Ho-Gonzalez.  If  they  are  playing  straight,  they  can't  ask  you 
anjdhing  differently  than  they  ask  me.  The  employer  playing  by 
the  rules  is  not  supposed  to  say  well,  I  want  something  in  addition 
to  that  because  you  have  an  accent  or  because  you  have  a  strange 
name.  So  if  the  law  is  correctly  honored,  adhered  to  and  enforced, 
then  it  does  seem  to  me  that  you  have  less  opportunity  now  to  mis- 
handle the  rights  and  the  security  of  individual  employees  or 
would-be  employees  than  you  would  have  before. 

Anyway,  having  said  that,  any  further  questions  that  we  would 
have,  we  will  submit  in  writing. 

We  thank  you  all.  You  have  been  extremely  helpful. 

For  our  last  panel,  I  appreciate  your  extreme  patience. 

We  will  be  back  in  a  couple  of  minutes  and  get  on  with  it. 

[Recess.] 

Mr,  Mazzoli.  The  subcommittee  will  come  to  order. 

For  our  last  panel,  and  I  extend  my  appreciation  for  your  great 
patience. 

Ms,  Cecilia  Munoz,  senior  immigration  policy  analyst  for  Na- 
tional Council  of  La  Raza;  Dan  Stein,  executive  director.  Federation 
of  American  Immigration  Reform,  Bill  Tamayo,  managing  attorney, 
Asia  Law  Caucus,  on  behalf  of  the  National  Asian  Pacific  American 
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Legal  Consortium;  and  Mr.  Lucas  Guttentag,  director  of  the  Immi- 
grants' Rights  Project  of  the  American  Civil  Liberties  Union. 

Once  again,  it  is  quarter  after  the  hour.  We  will  start  with  Ms. 
Munoz.  Your  statements  are  a  part  of  the  record. 

To  the  extent  that  you  all — without  tr3dng  to  distract  you  too 
much,  to  the  extent  that  you  can  address  your  comments  to  any- 
thing that  went  on  earlier — some  of  the  earlier  panels,  I  thought, 
were  pretty  exciting  and  very  interesting  in  the  way  they  joined  the 
issues.  And  to  the  extent  you  have  information  and  advice  and 
counsel  for  us  on  those  points,  I  think  it  would  be  particularly  help- 
ful. 

Ms.  Munoz,  thank  you  for  coming. 

STATEMENT  OF  CECILIA  MUNOZ,  SENIOR  IMMIGRATION 
POLICY  ANALYST,  NATIONAL  COUNCIL  OF  LA  RAZA 

Ms.  Munoz.  I  am  Cecilia  Munoz,  senior  immigration  policy  ana- 
lyst at  the  National  Council  of  La  Raza.  I  have  been  before  the  sub- 
committee numerous  times  on  immigration  issues  for  La  Raza,  and 
we  appreciate  the  opportunity  to  be  here  again. 

I  don't  want  to  rehash  the  evidence  that  employer  sanctions  have 
caused  discrimination.  There  has  been  a  lot  of  discussion  on  that. 
We  know  about  the  GAO  report.  It  is  also  true  that  the  GAO  re- 
sults have  been  verified  throughout  the  country  by  a  dozen  studies 
which  cover  a  wide  ideological  and  methodological  spectrum.  It  is 
clear  that  the  policy  has  caused  discrimination. 

NCLR  doesn't  believe  it  is  valid  to  discuss  whether  discrimina- 
tion has  happened  or  how  much  has  happened.  Latinos  have  been 
living  with  this  policy  over  6  years.  We  believe  that  the  question 
before  the  subcommittee  is  whether  or  not  Congress  will  tolerate 
massive  discrimination  against  any  group  of  Americans  for  the 
sake  of  any  public  policy. 

La  Raza  believes  that  for  all  Americans  who  believe  this  country 
can  and  should  live  up  to  the  ideal  of  equal  opportunity,  it  is  mor- 
ally unacceptable  to  retain  emplover  sanctions. 

To  illustrate  this,  there  has  been  some  discussion  of  the  Zoe 
Baird  incident  and  the  kind  of  education  it  provided  to  employers. 
From  our  perspective,  it  was  an  educational  disaster. 

The  Zoe  Baird  incident  provided  enormous  levels  of  misinforma- 
tion. We  counted  over  eight  major  news  articles,  including  publica- 
tions in  papers  that  have  nationwide  dissemination,  which  pro- 
vided so-called  advice  to  employers  on  how  to  avoid  a  "Zoe  Baird" 
situation.  If  the  employers  had  followed  that  advice,  they  would 
have  been  discriminating. 

In  order  to  clarify  the  situation,  NCLR  spent  considerable  time 
educating  reporters.  Tens  of  thousands,  or  hundreds  of  thousands 
of  employers  read  their  news  articles  and  reached  the  conclusion 
that  you  have  to  hire  a  U.S.  citizen,  or  someone  with  a  green  card, 
or  that  anybody  with  a  surname  like  mine,  or  an  ethnic  appear- 
ance, is  simply  too  risky  to  consider  hiring. 

We  believe  that  is  a  conclusion  many  employers  reached.  I  talked 
to  several  reporters  who  were  writing  the  stories,  trying  to  prevent 
the  spread  of  misinformation  or  trying  to  convince  them  that  their 
stories  could  lead  to  discrimination. 
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This  law  is  not  new  to  these  reporters.  It  was  difficult  enough  to 
convince  them  that  these  articles  were  misleading.  That  suggests 
to  us  that  it  is  even  more  difficult  to  convince  the  entire  employer 
commimity. 

NCLR  believes  that  the  events  surrounding  the  Zoe  Baird  inci- 
dent illustrate  that  this  law  is  discriminatory. 

There  has  been  a  lot  of  discussion  about  document  fraud  and  a 
self-verification  system.  NCLR  believes  that  this  system  is  unwise 
and  potentially  dangerous.  First,  we  don't  think  the  program  is 
going  to  work.  And  as  Mr.  Teitelbaum  pointed  out  in  the  previous 
panel,  the  security  of  any  kind  of  system,  whether  it  is  an  improved 
Social  Security  card,  based  on  the  driver's  license,  or  a  telephone 
call-in  system,  hinges  on  the  validity  of  documents  that  people  like 
us  will  present  in  order  to  get  this  kind  of  document. 

As  he  pointed  out,  there  are  a  wide  variety  of  documents  which 
one  can  and  should  be  able  to  present,  and  these  documents  are 
not  necessarily  secure.  What  that  means  is  that  employers  will 
have  concerns  about  the  validity  of  documents  from  people  with 
names  like  mine.  Even  a  tamper-proof  card  is  not  necessarily  se- 
cure and  it  is  not  going  to  fix  the  problems  of  employers'  question- 
ing that  some  of  us  may  have  forged  underlying  documents. 

The  logistical  problems  are  enormous.  There  is  quite  a  bit  of  data 
in  my  written  statement  about  the  problems  with  the  Social  Secu- 
rity data  base.  And  there  are  enormous  problems  with  the  INS 
data  base. 

So  to  the  extent  that  we  talk  about  a  call-in  system,  my  ability 
to  work  in  the  United  States  is  going  to  be  dependent  on  an  em- 
ployer calling  into  a  system  with  very  bad  data  on  the  other  end 
of  it.  That  is  more  serious  than  my  not  being  able  to  make  a  pur- 
chase because  my  Visa  records  may  have  a  mistake  in  them.  We 
are  talking  about  my  ability  to  get  a  job.  And,  at  least  according 
to  the  Social  Security  Administration,  it  will  take  billions  of  dollars 
to  fix  the  problems  in  their  system. 

There  is  evidence  that  I  may  not  make  it  to  the  hiring  point  be- 
cause many  employers,  upon  seeing  my  name  on  a  resume,  will  de- 
cide that  it  is  not  worth  the  trouble.  And  we  believe  that  any  ver- 
ification system  is  likely  to  compound  the  problem. 

There  has  been  quite  a  bit  of  discussion  of  fixing  the  problem  of 
fi-audulent  documents.  A  verification  system  is  not  going  to  fix  dis- 
crimination caused  by  employer  sanctions,  and  it  is  likely  to  create 
new  ways  for  employers  to  discriminate  and  for  us  to  face  discrimi- 
nation. 

For  example,  I  am  going  to  be  required  to  present  documents  in 
order  to  get  an  improved  Social  Security  card,  or  whatever  verifica- 
tion system  we  are  talking  about.  It  is  likely  that  my  birth  certifi- 
cate is  going  to  be  considered  suspect  simply  because  of  my  eth- 
nicity. 

Latinos  are  likely  to  face  the  same  type  of  discrimination  in  the 
process  of  getting  or  replacing  whatever  card  it  is  that  we  are  talk- 
ing about.  We  don't  believe  that  there  can  be  any  assurances,  as 
discussed  by  your  colleague,  Mr.  Serrano,  that  the  card  isn't  going 
to  get  misused. 

There  are  already  sanctions  against  employers  who  selectively 
check  some  people's  documents  or  who  do  not  ask  everybody  for  the 
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same  thing.  Yet  those  sanctions  have  not  fixed  the  discrimination 

problem.  ,.,,.,      ^    ^ 

NCLR  thinks  there  is  a  possibiHty  and  a  strong  hkehhood  that 
these  kinds  of  documents  will  be  used  in  other  contexts.  The  Social 
Security  card  is  only  supposed  to  be  used  in  the  context  of  Social 
Security,  and  yet  we  give  the  number  out  to  obtain  credit,  to  get 
mortgages,  and  to  purchase  various  kinds  of  things. 

The  fact  that  the  use  of  the  Social  Security  number  has  pro- 
liferated, despite  statutory  language  that  says  that  is  not  supposed 
to  happen,  makes  us  uneasy  when  we  are  told  that  if  we  have  a 
new  verification  card.  Congress  will  ensure  that  it  is  only  to  be 
used  in  the  employment  context. 

My  boss,  Raul  Yzaguirre,  had  to  carry  a  card  when  he  was  grow- 
ing up  in  the  Rio  Grande  Valley  of  Texas.  He  can  testify  that  those 
cards  were  misused. 

You  only  had  to  show  it  if  you  were  a  Latino.  You  had  to  show 
it  when  you  were  pulled  over  for  a  speeding  ticket  or  when  you 
wanted  to  open  a  bank  account.  We  oelieve  that  those  kinds  of 
practices  are  inevitable  if  we  adopt  this  kind  of  system,  and  it  will 
end  up  being  the  kind  of  card  that  only  some  of  us  will  have  to 
show  simply  because  of  our  surnames  or  ethnic  appearance,  or  if 
there  are  questions  about  the  validity  of  our  documents. 

So  we  oppose  these  proposals  strongly  and  we  support  the  legis- 
lation Mr.  Serrano  and  the  Hispanic  Caucus  will  be  introducing, 
which  repeal  and  replace  employer  sanctions. 

Mr.  Mazzoli.  Thank  you  very  much,  I  appreciate  your  testimony. 

[The  prepared  statement  of  Ms.  Munoz  follows:] 
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STATEMENT  OF  CECILU  MUNOZ 

SENIOR  IMMIGRATION  POLICY  ANALYST 

NATIONAL  COUNCIL  OF  LA  RAZA 

JUNE  16,  1993 

I.    INTRODUCTION 


Good  morning  Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Cecilia 
Muiioz,  Senior  Immigration  Policy  Analyst  at  the  National  Council  of  La  Raza  (NCLR). 
NCLR  is  the  nation's  largest  constituency-based  national  Hispanic  organization.   The  Council, 
services  as  a  national  umbrella  organization  for  160  local  "affiliates"  -  Hispanic  community- 
based  groups  which  provide  employment,  education,  health,  housing,  immigration,  and  social 
services  to  over  two  million  Hispanics  annually.    NCLR  and  its  affiliates  were  active  in  the 
debate  on  the  Immigration  Reform  and  Control  Act  of  1986  (IRCA),  and  participated  in 
IRCA's  implementation.   We  have  testified  a  number  of  times  before  this  Subcommittee  and 
its  counterpart  in  the  other  body  about  the  various  effects  of  IRCA,  including  the 
discriminatory  effects  of  employer  sanctions.    I  appreciate  the  opportunity  to  do  so  again  this 
morning. 

n.   THE  DISCRIMINATORY  EFFECTS  OF  EMPLOYER  SANCTIONS 

A.        The  GAO  and  Other  Studies 

In  previous  testimony  before  this  Subcommittee,  NCLR  has  outlined  the  substantial 
evidence  that  employer  sanctions  have  caused  discrimination.  The  second  and  third  GAO 
reports  on  employer  sanctions  found  substantial  levels  of  discrimination  caused  by  employer 
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sanctions,  enough  for  the  third  report  to  conclude  that  the  policy  had  indeed  caused  a 
"widespread  pattern"  of  such  discrimination.   The  principal  findings  of  the  third  GAO  report 
include: 


461,000  or  10%  of  a  survey  population  representing  4.6  million  employers 
discriminate  based  on  "foreign"  appearance  or  accent,  which  amounts  to 
national  origin  discrimination  directly  resulting  from  IRCA; 

Of  the  total  pool  of  4.6  million  employers,  346,000  or  8%  applied  the  law's 
verification  system  only  to  persons  who  appeared  or  sounded  "foreign,"  an 
unlawful  national  origin  discriminatory  practice; 

An  additional  430,000  or  9%  of  employers  responded  to  IRCA  by 
discriminating  based  on  citizenship  status  (e.g.,  hiring  only  U.S.  citizens); 

While  an  average  19%  of  employers  nationwide  admitted  to  discriminatory 
practices  caused  by  employer  sanctions,  the  percentage  of  employers  engaged 
in  discrimination  is  substantially  higher  in  areas  of  the  country  with  high 
Hispanic  and  Asian  populations; 

Discrimination  was  found  in  a  variety  of  industries  and  among  employers  in 
firms  of  various  sizes;  and 

A  hiring  audit  showed  that  U.S.  citizen  Hispanics  were  three  times  more  likely 
to  encounter  unfavorable  treatment  by  employers  than  Anglos  (White  non- 
Hispanics),  and  that  Anglos  received  52%  more  job  offers  than  equally 
qualified  Hispanics.' 


The  GAO  results  are  confirmed  by  over  a  dozen  separate  studies  conducted 
throughout  the  country,  all  of  which  concluded  that  employer  sanctions  have  caused  massive 
discrimination.   These  studies  cover  an  astonishingly  broad  methodological  and  ideological 
spectrum,  including:  surveys  of  employers,  employees,  and  job  seekers;  complaints  to  civil 


U.S.  General  Accounting  Office,  Immigration  Reform:  Employer  Sanctions  and  the 
Question  of  Discrimination,  March  1990. 
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rights  authorities;  discriminatory  hiring  policies  discovered  in  newspaper  want  ads;  hiring 
audits  where  discriminatory  behavior  is  observed  first-hand;  and  numerous  reports  told  by 
the  victims  of  discrimination  themselves  to  civil  rights  or  immigrants  rights  organizations. 
The  organizations  carrying  out  these  studies  include  state  and  local  government  commissions 
appointed  by  Governors  from  both  major  political  parties,  a  U.S.  Civil  Rights  Commission 
still  dominated  by  Reagan  and  Bush  appointees,  and  civil  rights  organizations.^ 

B.        Evidence  of  Discrimination  in  the  Aftermath  of  the  Zoe  Baird  Nomination 

Earlier  this  year,  public  attention  was  focused  on  employer  sanctions  when  it  became 
clear  that  a  nominee  for  Attorney  General  had  knowingly  violated  the  policy.   The 
subsequent  media  attention  on  employer  sanctions  provided  a  dramatic  example  of  exactly 
how  the  policy  encourages  employers  to  adopt  discriminatory  hiring  policies.   NCLR  counted 
at  least  eight  news  articles  in  major  publications  -  including  some  with  national  distribution  - 
-  which  provided  misleading  information  to  employers  which  exacerbated  the  confusion 
which  leads  to  discrimination.   In  some  cases,  these  stories  provided  "advice"  to  employers 
which  could  lead  to  discrimination;  in  others,  the  stories  contributed  to  the  misunderstanding 
surrounding  the  requirements  of  employer  sanctions  by  incorrectly  suggesting  that  the  only 
document  which  establishes  work  authorization  is  a  "green  card,"  or  by  suggesting  that 
employers  should  only  hire  U.S.  citizens.   The  misleading  sections  of  some  of  these  articles 
appear  below: 


.^  For  a  summary  of  the  major  studies  on  discrimination  and  employer  sanctions,  see 
Urfinished  Business:  The  Immigration  Reform  and  Control  Act  of  1986,  The  National 
Council  of  La  Raza,  1990. 
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•  "Place  your  own  newspaper  ad  under  help  wanted  domestic.   Be 
specific.    For  example,  we  need  someone  who  can  drive,  who  has  a 
green  card  (and  thus  is  legal  to  work)...."    Washington  Post,  \  125193. 

•  "Every  new  employee  has  to  give  evidence  they  are  U.S.  citizens." 
Chicago  Tribune  \  122193 

•  "Kelly  Fisher,  president  of  North  Shore  Nannies  Inc.  in  Chicago,  says 
that  in  recent  days  new  clients  have  specifically  requested  U.S.  citizens, 
not  foreigners."    Wall  Street  Journal,  1/25/93. 

•  "Those  here  illegally  may  a^ply  for  a  'green  card';  that  permits  them  to 
work."   Los  Angeles  Times,  21 11 193 

•  "At  White  House  Nannies... the  quality  of  nannies  is  improving  because 
of  the  lack  of  teaching  jobs  for  young,  educated  women  and  the 
recession: 'One  hundred  percent  of  our  live-in  nannies  are  American 
bom. ' "    Washington  Post  21 10/93 

•  "Foreigners  must  have  green  cards  to  work  in  this  country."  Boston 
Globe,  2/1/93. 

•  "The  requirements  for  child-care  help  are  often  extremely  detailed: 
MUST  HAVE  EXPERIENCE  WITH  YOUNG  CHILDREN.    BE 
ENERGETIC,  MATURE,  LOVING,  RESPONSIBLE. 
NONSMOKER.   EXCELLENT  ENGLISH.... Rarely,  if  ever  do  these 
words  appear:  'CITIZENSHIP  OR  GREEN  CARD.'"  Newsweek, 
2/1/93  (Emphasis  in  the  original). 

•  "When  employing  foreigners,  ask  to  see  a  U.S.  registration  card,  or 
'green  card,'  which  allows  an  alien  to  live  and  work  here."  USA 
Today,  1/19/93. 

These  examples  underscore  the  fatal  flaw  in  the  employer  sanctions  policy  amidst 

confusion  and  misunderstanding  about  the  law;  it  creates  a  rational  incentive  for  employers  to 

discriminate  against  people  legally  authorized  to  work.   In  the  period  following  the  2jx  Baird 

incident,  NCLR  staff  spent  substantial  energy  attempting  to  educate  journalists  in  order  to 

prevent  or  correct  these  mistakes;  in  many  cases,  it  was  difficult  to  convey  the  fact  that  many 

legally  authorized  workers  have  documents  other  than  green  cards,  or  that  some  employers 
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may  simply  avoid  anyone,  even  U.S.  citizens,  with  the  wrong  accent  or  surname  as  a  result 
of  their  "advice."     After  our  very  limited  success  educating  fairly  well-informed  journalists, 
it  is  difficult  to  believe  that  millions  of  U.S.  employers  can  somehow  be  educated  on  how  to 
properly  execute  their  responsibilities  under  employer  sanctions  without  discriminating  by  the 
INS.   The  policy,  clearly,  is  inherently  discriminatory. 

C.        Examples  of  Discrimination 

The  evidence  of  sanctions-generated  discrimination  is  not  limited  to  theoretical  studies 

and  newspaper  articles.  There  is  a  large  and  growing  body  of  individual  case  studies  provide 

empirical  evidence  of  the  kind  of  discrimination  engendered  by  employer  sanctions;  selected 

examples  listed  below  illustrate  the  "human  face"  of  this  discrimination. 

Rosita  is  a  U.S.  citizen  bom  in  Puerto  Rico.   She  was  referred  by  the  state 
office  of  employment  to  a  job  being  advertised  by  a  watch  company.   When 
she  interviewed  for  the  job,  the  personnel  officer  asked  her  for  her  green  card. 
She  explained  that,  as  a  Puerto  Rican,  she  does  not  have  a  green  card,  that  she 
is  an  American.   The  personnel  officer  refused  to  give  her  the  job  because  she 
was  unable  to  produce  an  immigration  document,  even  after  Ms.  Martinez 
returned  to  the  employment  office  and  asked  them  to  call  and  explain.   She 
reported  her  case  and  went  to  court;  the  employer  insisted  before  the  judge 
that  he  was  obliged  under  the  law  to  deny  Ms.  Martinez  employment  because 
she  did  not  have  a  green  card.   The  judge  reprimanded  the  employer  and 
awarded  Ms.  Martinez  back  pay. 

Phuc  lawfully  entered  the  U.S.  as  a  refugee  from  Vietnam.   In  1991  he 
applied  to  a  large  national  referral  agency.   Prior  to  his  interview,  he  was 
asked  to  show  proof  of  work  authorization,  and  presented  his  drivers  license 
and  social  security  card,  both  of  which  are  valid.  The  agency  representative 
asked  for  a  "green  card,"  and  he  replied  that  he  does  not  have  one.  Earlier,  he 
had  applied  to  adjust  his  status  from  refugee  to  legal  permanent  resident.    At 
the  time,  the  INS  took  his  work  authorization  document  and  replaced  it  with  a 
letter.    He  presented  the  letter  to  his  potential  employer,  but  was  told  it  was 
not  acceptable.   When  his  attorney  contacted  the  company,  they  replied  that 
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they  always  ask  for  a  green  card  for  any  job  applicant  who  indicates  that  s/he 
is  not  a  U.S.  citizen.   The  case  is  currently  under  investigation. 

Manuel,  a  legal  permanent  resident  from  B  Salvador,  began  work  as  a 
security  guard  in  1991,  after  completing  a  training  course  that  he  paid  for.   At 
the  time  he  was  hired,  he  presented  his  permanent  resident  card  as  proof  of 
work  authorization.   Two  months  later,  he  was  terminated,  without  receiving 
pay  for  his  last  week  of  employment.   His  immediate  supervisor  was  reluctant 
to  let  him  go,  but  a  higher  official  at  the  company  insisted  that  his 
documentation  was  false.   His  case  is  currently  being  investigated.^ 

These  cases  are  typical  of  the  kinds  of  discrimination  which  Hispanics,  Asians,  and 
others  encounter  when  they  seek  jobs,  and  after  they  have  them.  These  examples  reflect 
what  happens  to  legal  immigrants  with  various  types  of  documents,  permanent  residents,  and 
U.S.  citizens  as  a  result  of  employer  sanctions.   Persons  who  are  willing,  able,  and  eager  to 
work  are  being  shut  out  of  opportunities  because  their  faces,  their  names,  their  accents  lead 
employers  to  suspect  them. 

Neither  the  analysis  of  the  GAO  report  nor  the  above  examples  mention  yet  another 
kind  of  discrimination  which  employer  sanctions  have  led  to:  attempts  by  private  individuals 
and  companies,  without  any  legal  authorization  or  basis,  to  enforce  immigration  laws.   For 
example,  the  National  Council  of  La  Raza  receives  regular  calls  from  Hispanics  who  are 
legally  in  the  U.S.  who  complain  that  they  were  denied  health  insurance  because  they  are  not 
U.S.  citizens  or  because  the  insurance  company  did  not  accept  their  valid  documents,  kept 
out  of  housing  because  of  'citizens  only"  policies,  prevented  from  obtaining  drivers  licenses 
because  they  had  a  valid  document  other  than  a  green  card,  and  questioned  extensively  by 
hospitals  who  were  unsure  of  their  legal  status.     A  recent  study  issued  by  the  Washington 


'    Records  of  these  cases  are  on  file  at  the  National  Council  of  La  Raza. 
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D.C.  Latino  Task  Force  provides  one  example  of  how  employer  sanctions  have  led  to 

increased  discrimination  in  many  aspects  of  Hispanic  life: 

Banks  have  also  become  institutions  that  believe  it  is  their  right 
to  screen  Latinos  and  determine  whether  they  are  properly  in 
this  country.   For  example,  banks  do  not  need  to  have  a  social 
security  number  for  non-interest  bearing  accounts,  or  checking 
accounts.     However  all  local  banks  in  Maryland  require  a 
social  security  number  in  order  to  open  an  account.... In 
Maryl(uui...for  example. ..in  order  to  cash  a  check... a  Maryland 
driver's  license  or  a  Maryland  ID  [is  reqmred],  and  the  sign  at 
the  bank  requiring  such  documents  is  orily  written  in  Spanish.* 

This  example  is  one  of  many  which  shows  that  IRCA  has  led  to  the  expansion  of 
sanctions-like  policies  in  areas  of  private  life  never  contemplated  by  the  law.    What  we  are 
beginning  to  see  is  the  expansion  of  sanctions-like  policies  to  the  banking  industry,  the 
housing  market,  and  the  process  of  issuing  government  documents.    Employer  sanctions  have 
thus  spawned  a  whole  new  host  of  discriminatory  policies  that  are  neither  required  or 
authorized  by  any  other  provision  of  law  and  that  lie  outside  the  scope  of  IRCA's  anti- 
discrimination protections.   Like  employer  sanctions,  these  policies  do  nothing  to  curb 
undocumented  immigration,  and  their  effects  on  Hispanic  Americans  who  are  legally  here  are 
offensive  and  unnecessary. 

When  NCLR  and  our  sister  organizations  in  the  Latino,  Asian,  and  civil  rights 
communities  argued  against  employer  sanctions  on  civil  rights  grounds,  in  the  early  1980s 
there  was  room  for  legitimate  debate  about  whether  the  policy  would  indeed  cause 
discrimination.   In  IRCA  itself.  Congress  required  formal  study  of  the  issue  because  it  did 


*    D.C.  Latino  Civil  Rights  Task  Force,  The  Human  Impact  of  Immigration  and  Refugee 
Law  on  the  District  of  Columbia's  Latino  Population,  1992. 
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not  intend  to  enact  a  discriminatory  policy.   Latinos  have  lived  with  the  results  of  employer 
sanctions  for  over  six  years;  it  is  no  longer  relevant  to  discuss  whether  or  not  discrimination 
has  occurred.   The  question  before  this  Subcommittee  is  whether  Congress  will  tolerate 
massive  discrimination  against  any  group  of  Americans  for  the  sake  of  any  public  policy 
objective,  particularly  one  which  has  clearly  not  been  achieved. 

in.  PROPOSALS  TO  STRENGTHEN  EMPLOYER  SANCTIONS 

A.        Effectiveness  of  Employer  Sanctions 

There  is  widespread  consensus  that  employer  sanctions  have  not  fulfilled  their 
purpose,  to  control  undocumented  immigration.   There  are  a  number  of  indicators  of  the 
failure  of  the  policy;  border  apprehensions  are  climbing,  nearing  their  peak  1986  levels  and 
even  exceeding  them  in  some  sectors  of  the  border.   Tension  surrounding  undocumented 
immigration  is  growing  in  many  communities,  suggesting  that  the  general  public  does  not 
have  confidence  in  the  success  of  this  policy.  Studies  of  traditional  "sending  communities" 
from  which  migrants  originate  suggest  that  conditions  which  lead  to  migration  have  not 
changed.*  Finally,  studies  of  the  labor  market  for  undocumented  workers  in  the  U.S. 
indicate  that  the  jobs  which  sanctions  intended  to  eliminate  are  still  there,  though  conditions 
for  these  workers  have  deteriorated.*  Though  the  reasons  for  the  failure  of  employer 


'    Wayne  Cornelius,  Los  Migrames  de  la  Crisis:  The  Changing  Profile  of  Mexican  Labor 
Migration  to  California,  1988. 

*    Robert  L.  Bach  and  Howard  Brill,  'Shifting  the  Burden:  The  Impacts  oflRCA  on  U.S. 
Labor  Markets,'  State  University  of  New  York,  February,  1990.   See  also,  IRCA  Did 
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sanctions  appear  to  be  varied,  supporters  of  the  policy  insist  that  major  policy  changes  aimed 
at  document  fraud  associated  with  employer  sanctions  will  "fix"  the  policy. 

B.        Proposals  for  "Secure"  Documents 

1.         Overview 

Proponents  of  employer  sanctions  argue  that  document  fraud  is  the  principal 
reason  that  the  policy  has  failed,  and  argue  that  a  more  secure  identifier  will  strengthen  the 
policy.   Advocates  urge  a  variety  of  proposals,  from  some  form  of  secure  Social  Security 
card,  to  telephone  call-in  systems  similar  to  those  used  for  credit  card  purchases.   NCLR 
believes  that  such  proposals  are  unwise  and  potentially  very  dangerous  for  several  reasons. 
First,  a  truly  secure  system  is  not  likely  to  be  feasible  and  would  be  extraordinarily  costly. 
Second,  it  is  unlikely  that  any  improved  verification  system  will  be  effective  in  strengthening 
employer  sanctions.   Third,  and  critically  important  to  the  Latino  community,  any  form  of 
improved  identification  system  is  likely  to  cause  an  even  greater  discrimination  problem  than 
that  which  our  community  already  faces  as  a  result  of  employer  sanctions.   The  following 
sections  will  examine  one  leading  proposal,  to  create  a  secure  social  security  card,  to 
highlight  problems  with  feasibility  and  security  which  are  likely  to  be  true  of  any  similar 
system. 


Not  Do  Mitch  to  the  Labor  Market:  A  Los  Angeles  County  Case  Study,  Immigration 
Policy  and  Research  Working  Paper  10,  U.S.  Department  of  Labor,  Bureau  of 
International  Labor  Affairs,  1991. 
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2.         Data  Problems 

Because  the  Social  Security  number  is  already  used  by  agencies  and 
organizations  throughout  the  pubUc  and  private  sectors,  to  many  it  seems  both  logical  and 
tempting  to  adopt  it  as  a  national  identifier  for  immigration  control  purposes.    However, 
there  are  substantial  difficulties  with  the  security  and  accuracy  of  the  Social  Security 
database;  which  make  it  unlikely  to  be  effective  as  an  overaU  identifier.   For  example, 
according  to  a  recent  report  by  the  Subcommittee  on  Immigration  and  Refugee  Affairs  in  the 

U.S.  Senate, 

Since  the  introduction  of  the  Social  Security  cards  in  1936.  over 
300  million  numbers  have  been  issued  on  16  different  valid 
versions  of  this  card.   It  is  estimated  that  there  are  some  250 
million  active  Social  Security  numbers  today:  over  60  percent  of 
these  cards  were  issued  without  proof  of  the  individual's  identity 
or  citizenship^ 

In  addition,  there  is  significant  evidence  that  the  widespread  use  of  the  Social  Security 

number  leads  to  widespread  errors  in  large  record-keeping  systems.   According  to  the 

testimony  of  Mary  J.  Culnan,  Associate  Professor  of  Business  Administration  at  Georgetown 

University  before  the  House  of  Representatives  Social  Security  Subcommittee, 

...in  1982.  batiks  in  Massachusetts  were  asked  by  the  state  to 
run  a  match  on  Social  Security  numbers  in  order  to  identify 
'welfare  cheaters. '  The  twenty-three  participating  banks 
reported  a  30%  error  rate.   Some  of  the  errors  were  the  result 
of  data  entry  errors  or  other  legitimate  errors,  but  a  substantial 
proportion  of  the  errors  were  the  result  of  customers  who 
reported  false  Social  Security  numbers  to  avoid  Federal  taxes. 
Matching  projects  were  also  sponsored  by  the  Social  Security 
Administration  between  1984  and  1988.   Matches  performed  by 


-Options  for  an   Improved   Employment  Verification   System,"    Subcommittee  on 
Immigration  and  Refugee  Affairs,  Sq)tember  1992,  p.  10. 


Olicorp  and  by  TRW  resulted  in  error  rates  due  to  incorrect  or 
unverified  numbers  of  46%  and  28%  respectively.^ 

These  data  suggest  that,  in  order  for  the  Social  Security  database  to  be  useful  in  an 
employer  sanctions  context,  it  would  need  to  be  "cleaned  up"  considerably,  an  effort 
requiring  substantial  time  and  cost. 

3.         Security  Issues 

There  is  substantial  evidence  to  indicate  that  the  Social  Security  card  is  not  an 
effective  personal  identifier,  and  that,  even  if  the  security  of  the  card  itself  is  improved,  the 
documents  used  to  obtain  such  a  card  are  not  secure.    In  addition  to  substantial  problems 
with  the  accuracy  of  the  Social  Security  database,  because  the  card  itself  does  not  carry  a 
photo  or  other  personal  identifier,  it  is  difficult  to  ascertain  that  a  person  presenting  a  card  is 
the  person  to  whom  it  was  issued.    In  addition,  because  there  are  so  many  valid  versions  of 
Social  Security  cards,  they  can  themselves  be  forged  or  counterfeited.   Finally,  the  ability  to 
obtain  a  Social  Security  card  is  hinged  on  the  authenticity  of  "breeder  documents,"  the 
documents  which  individuals  will  use  in  order  to  obtain  a  card.    Unless  the  federal 
government  is  willing  to  implement  a  massive  program  to  ensure  the  security  of  all  of  the 
various  types  of  documents  which  individuals  can  present  to  establish  identity  -  birth  and 
baptismal  certificates,  drivers  licenses,  school  records,  and  medical  records  -  a 
"tamperprooP  system  cannot  be  achieved.    According  to  the  Commissioner  of  Social 


Hearing  before  the  Subcommittee  on  Social  Security,  Committee  on  Ways  and  Means, 
House  of  Representatives,  February  27,  1991,  p.  96. 
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Stfcunty.  'tfK  pavifss  c>(  wntying  idcndbcs  and  reissuing  e%tnv>ne  j  new.  more  stf\:ure  card 
vkvuld  tv  >rr>  ixtstly  --  in  the  range  of  $1.5  to  $-2.5  billion."* 

4  PriN-acv  Concerns 

The  dexeJopment  of  any  national  identificatKVi  sN^item  raises  senous  pnNac> 
oxvKrms.    Though  the  onginal  Sivial  Sevninty  legi&lanon  specitiexi  that  the  identitication 
number  uvHikJ  oaly  be  used  for  puqxxses  of  oiaking  payments  to  and  reofiNing  benefits  from 
indiMdual  Scvial  Sectinty  accounts,  the  Fe»lcral  go\«nment  and  the  pnvate  sector  both  use 
the  number  for  a  *ide  range  of  purjxtsci.    This  has  led  to  the  wide  a\-ailability  of  personal 
information  %»hich  can  he  obtained  simply  through  the  use  of  the  Social  Security  number. 
Fv>r  e.\ample,  the  Lofus  and  E«^uifa\  compunies  recentl\  began  pavnoong  a  soon-to-be- 
reka5ed  paxiixt  called  Marietp*»ce,  ^-iiich  Nkvuld  contain  personal  informanon  on  120 
million  .American  consumers,  mduding  name,  age,  address,  estimated  annual  income,  marital 
satus.  gender,  and  'buying  propensities.*    All  of  this  infionnatxm  \k-as  ke>«d  U)  the  Social 
Security  number.    When  thousands  of  consumers  contacted  Equifax  to  nodty  tfaem  that  they 
did  not  want  their  personal  informatKvi  nrvtaled.  Locus  and  Equifax  canceled  the  release  of 
Marieipiace. ''' 

lndi>iduals  ^»-ith  hone  cwnpmers  and  a  little  know-how  also  ha\«  access  to  personal 
infixmaQoa  thiousfa  the  Social  Security  mmber.   ladisidual  Social  Security-  numbers  are 
etsUy  ainilible  llnomii  cmb  nspofts.  parts  of  which  cm  be  obtained  by  anyxjoe  w-iM 


*     House  Sccal  Security 
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requests  them.    Using  these  methods,  Jeffrey  Rothfcder,  author  of  Privacy  for  Sale,  was 

easily  able  to  obtain  personal  information  on  Dan  Quayle,  including  address  and  phone 

number  and  credit  reports.    He  similarly  purchased  a  record  of  Dan  Raiher's  credit 

transactions  for  a  specific  month,  from  a  data  bank  which  sells  this  information  to  anyone 

who  wishes  to  buy  it;  some  of  it  is  easily  available  on-line  to  individuals  with  home 

computers  and  modems.    According  to  Rothfcder, 

The  Medical  Information  Bureau,  a  consortium  of  insurance 
companies,  collects  and  distributes  physical  and  hospital  records 
on  millions  of  Americans  and  Canadians.    It  flaf>s  such  items  as 
drug  and  alcohol  dependency  arul  the  results  of  psychological 
and  HIV  tests.    A  data  bank  in  the  Southwest  collects  and  sells 
the  names  of  people  who  have  signed  up  for  worker's 
compensation,  making  them  undesirable  to  some  employers." 

The  apparent  key  to  obtaining  private  information  which  appears  m  literally  hundreds 
of  databases  in  the  private  and  public  sectors  is  the  Social  Security  number.    Assurances  and 
safeguards  attached  to  such  a  verification  system  are  likely  to  be  met  with  skepticism  by 
consumers  who  are  aware  that  the  same  assurances  allegedly  guarded  the  Social  Security 
number  when  it  was  developed  in  the  1930s,  and  "protected"  under  the  Privacy  Act  of  the 
1970s.    Although  NCLR  does  not  have  a  formal  position  on  privacy  issues  in  this  context,  it 
is  clear  that,  at  a  minimum,  the  adoption  of  a  national  identification  system  poses  serious 
threats  to  individual  liberties.    All  Americans,  including  Hispanics,  have  a  stake  in 
minimizing  such  threats. 


"People  stripped  of  their  privacy,"  Jeffrey  Rothfeder,  San  Diego  Union-Tribune,  April 
14.  1993. 


S.         ID  Cards  and  Discrimination 

For  Hispanic  Americans,  all  of  these  concerns  might  be  mitigated  if  we  had 
reason  to  believe  that  a  national  identification  system  could  materially  reduce  discrimination 
related  to  employer  sanctions.   After  considerable  research  and  analysis,  we  are  convinced 
that  the  opposite  is  true  for  two  reasons.   First,  we  believe  that  a  national  identification 
system  will  not  significantly  reduce  existing  discrimination.   Second,  it  is  likely  that  such  a 
system  will  engender  new  forms  of  discrimination. 

With  respect  to  the  efficacy  of  a  national  identification  system  in  reducing  existing 
discrimination,  we  note  that  much  of  the  job  bias  attributable  to  employer  sanctions  takes 
place  outside  the  document  verification  context.  The  widespread  practices  of  hiring  only 
U.S.  citizens,  or  screening  out  all  employees  with  speech  accents,  for  example,  would  not  be 
affected  by  a  more  secure  identification  document. 

In  addition,  there  is  littie  reason  to  believe  that  employers  will  be  sufficiently 
confident  about  the  security  of  the  system  to  induce  them  to  significanUy  change  their 
behavior.   Given  the  relative  ease  with  which  existing  "breeder  document"  systems  can  be 
circumvented,  and  inherent  limitations  in  employers'  ability  to  ascertain  the  identity  of  those 
carrying  legitimate  documents,  we  are  unpersuaded  that  the  mere  existence  of  an  allegedly 
more  secure  system  will  inevitably  lead  to  massive  changes  in  employer  behavior. 

Moreover,  the  data  problems  associated  with  both  the  existing  social  security  system 
and  INS'  records  system  virtually  guarantees  that  discrimination  in  the  verification  process 
will  continue.   Inaccuracies  in  these  databases  will  almost  certainly  lead  to  "false  hits,"  e.g., 
an  individual  who  is  legally  authorized  to  work  may  be  carrying  a  document  that  someone 
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else  is  fraudulently  using.   In  this  case,  does  anyone  have  any  doubt  that  individuals  with 
Spanish  surnames  or  speech  accents  will  be  denied  employment,  while  their  Anglo 
counterparts  will  receive  the  benefit  of  the  doubt?   Not  only  will  existing  types  of 
discrimination  continue  unabated,  but  new  forms  of  discrimination  are  likely  to  be 
engendered  by  an  "improved"  verification  scheme. 

One  such  new  form  of  discrimination  is  in  the  very  process  of  issuing  and  replacing 
cards.   Currently,  employers  who  fear  employer  sanctions  currently  have  incentive  to 
scrutinize  the  documents  of  Latino  and  Asian  job  applicants  more  carefully  than  they  do 
other  applicants.   This  is  likely  to  occur  also  in  the  process  of  obtaining  documents  under  an 
improved  ID  system.   Someone  named  Jos6  Martinez  is  more  likely  to  have  his  birth 
certificate  or  drivers  license  questioned  when  he  applies  for  a  "secure"  card  than  someone 
named  Joe  Smith.  Such  a  system  thus  creates  yet  another  employment  barrier  to  major 
communities  in  the  U.S. 

In  addition,  identification  systems  have  frequently  been  misused  by  law  enforcement 
authorities.   For  example,  many  Hispanic  Americans,  including  Congressman  Kika  de  la 
Garza  and  NCLR  President  Raul  Yzaguirre,  have  experienced  routine  misuse  of  identification 
cards  in  border  areas,  where  U.S.  citizen  Hispanics  were  once  encouraged  to  carry  cards  to 
prevent  being  mistakenly  classified  as  undocumented  immigrants  and  subsequently  detained 
or  deported.   Random  document  inspections  and  searches  of  Hispanics  at  border  checkpoints 
are  already  common;  with  use  of  a  national  identifier,  such  procedures  are  likely  to  be 
adopted  in  areas  away  from  the  border.   Failure  to  carry  a  card  at  all  times  is  likely  to  be 
perceived  as  a  reason  for  search,  detention,  or  arrest.   Even  a  card  which  is  designed  for  use 


only  in  an  employment  context,  by  its  very  existence,  is  likely  to  be  used  more  expansively, 
at  the  expense  of  the  Hispanic  commimity.   Any  card  which  must  be  used  to  obtain  a  job 
will  become  a  de  facto  national  ID  card,  and  will  clearly  begin  to  be  required,  at  least  of 
minorities,  in  law  enforcement  contexts,  in  the  process  of  obtaining  drivers  licenses  and  bank 
accounts,  and  in  other  aspects  of  everyday  life.   For  these  reasons,  the  Hispanic  Caucus  led 
their  colleagues  in  defeating  a  proposed  pilot  program  for  an  immigration  verification  system 
considered  by  the  House  in  1990;  their  concerns  are  clearly  well-founded. 

IV.   ALTERNATIVES  TO  EMPLOYER  SANCTIONS 

A.        Labor  Law  Enforcement 

The  growing  body  of  information  on  the  labor  market  effects  of  employer  sanctions 
indicates  that  the  job  market  for  undocumented  immigrants  is  alive  and  well,  despite  the 
policy.   Employers  who  relied  on  undocumented  labor  continue  to  do  so;  even  stepped-up 
INS  enforcement  of  employer  sanctions  has  not  made  a  difference  in  these  sectors  of  the 
economy.   If  anything,  despite  arguments  that  employer  sanctions  are  necessary  to  prevent 
the  exploitation  of  undocumented  woikns,  conditions  for  this  workforce  are  as  bad  as  ~  or 
worse  than  -  they  were  in  1986  when  IRCA  was  passed.   A  number  of  media  rqmrts  show 
that  sweatshops  have  been  proliferating  since  the  enactment  of  IRCA  in  various  parts  of  the 
country,  and  that  minimum  wage  abuse  is  a  growing  phenomenon  in  Los  Angeles,  where 


there  are  large  numbers  of  undocumented  workers. '^  Several  studies  conducted  for  the 

U.S.  Department  of  Labor  make  similar  findings,  including  that: 

[Undocumented  workers]  face  greater  difficulties  in  the  labor 
market  and  increasingly  must  seek  out  marginal,  temporary 
labor.   Day  labor  pools  have  expanded,  along  with  complaints 
about  abusive  employment  practices. " 

A  more  recent  report  prepared  on  conditions  in  Los  Angeles  County  for  the 

Department  of  Labor  found  that, 

...there  is  abundant  evidence  of  wide-spread  violations  [of 
employment  standards]  but  -  despite  the  efforts  of  three  differem 
state  and  federal  agencies  —  there  are  inadequate  ettforcement 
resources.  '* 

The  longer  employer  sanctions  are  in  place,  the  more  clear  it  becomes  that  the 

intended  effects  of  the  policy,  decreased  illegal  immigration  and  improved  conditions  for 

workers  in  the  U.S.,  have  not  been  achieved.    Proponents  of  legislation  to  repeal  and  replace 

employer  sanctions  argue  that  these  goals  would  be  far  better  served  by  using  enforcement 

resources  now  targeted  toward  the  ineffective  sanctions  strat^y  toward  labor  law 

enforcement  in  the  industries  and  areas  of  the  country  where  employers  continue  to  exploit 

undocumented  workers.   Such  a  policy  shift  would  be  at  least  as  effective  as  employer 

sanctions  by  reducing  employers'  economic  incentive  to  hire  and  exploit  undocumented 

aliens.   In  addition,  a  labor  law  enforcement  strategy  would  have  the  salutary  effect  of 


"   "The  New  Sweatshops,"  Newsweek,  September  10,  1990;  "Minimum  Wage  Abuses 
Common  for  the  Very  Poor,"  Los  Angeles  Times,  January  16,  1989. 

"   Bach  and  Brill,  op.cit. 

'*  U.S.  Dqrartment  of  Labor,  op.cit. 
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improving  wages  and  working  conditions  for  all  workers  without  causing  employment 
discrimination. 

B.        Border  Enforcement 

A  second  and  important  element  of  an  effective  strategy  to  both  control  illegal 
immigration  and  protect  those  who  live  in  the  United  States  is  more  effective  and  more 
humane  enforcement  of  the  U.S. -Mexico  border.   Proponents  of  legislation  to  repeal  and 
replace  employer  sanctions  argue  that  the  U.S.  has  a  legitimate  interest  in  controlling  its 
borders  both  to  the  South  and  North,  and  that  developing  an  effective  and  humane  force  at 
the  nation's  borders  can  be  an  effective  deterrent  to  unwanted  immigration.   Unfortunately, 
the  Border  Patrol  has  never  been  able  to  perform  this  function  adequately,  and  has  an 
alarming  and  historic  record  of  engaging  in  human  and  civil  rights  abuse  while  it  enforces 
immigration  laws  at  the  Southern  border. 

Proponents  of  sanctions  repeal,  many  of  whom  are  civil  and  human  rights 
organizations  concerned  about  Border  Patrol  abuse,  do  not  take  the  question  of  increasing 
resources  to  this  abusive  police  force  lightly.   The  Border  Patrol  can  both  increase  its 
effectiveness  in  deterring  illegal  immigration  and  vastly  improve  its  abysmal  civil  and  human 
rights  record.   In  order  to  achieve  these  goals,  resources,  training,  and  monitoring  are  badly 
needed.   If  the  Border  Patrol  can  be  converted  into  a  highly  professional  police  force  which 
adheres  to  laws  and  appropriate  enforcement  standards,  it  is  more  likely  to  be  effective  in 
humanely  keeping  illegal  immigrants  from  entering  the  U.S.  and  providing  a  deterrent  to 
those  who  might  seek  to  migrate  illegally.   Proponents  of  sanctions  repeal  argue  that  to  the 
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extent  that  such  standards  can  be  achieved,  this  is  surely  preferable  to  allowing 
undocumented  workers  to  enter  and  suffer  abuse  at  the  hands  of  unscrupulous  employers. 

C.       Economic  Development  in  Sending  Countries 

A  third  and  critical  element  of  a  comprehensive  and  humane  policy  to  control  ill^al 
immigration  is  one  which  has  never  been  seriously  considered  in  the  context  of  immigration 
control,  the  question  of  adopting  development  policies  which  change  the  conditions  which 
lead  migrants  to  come  to  the  United  States.   Negotiations  for  a  U.S.-Mexico  free  trade 
agreement  could,  for  the  first  time,  link  the  two  countries  economically  and  improve 
conditions  in  Mexico;  in  the  long  term,  there  is  some  hope  that  an  agreement  can  reduce  the 
difficult  circumstances  in  that  country  which  have  made  migration  a  necessity  for  so  many. 

Similarly,  it  is  inevitable  that  U.S.  foreign  policy  worldwide,  but  particularly  in 
countries  close  to  our  borders,  has  an  important  effect  on  migration  to  the  United  States. 
This  is  one  of  a  number  of  critical  reasons  that  the  U.S.  would  be  well  served  by  making  a 
long-term  commitment  to  developing  true  democracy  in  Latin  America.    Despite  its  internal 
efforts  to  control  its  borders,  the  economic  status  and  rq)utation  of  the  U.S.  guarantees  that 
it  will  see  large  numbers  of  the  refugees  who  leave  because  of  such  civil  strife.   If  the  nation 
is  indeed  serious  about  border  control,  it  would  be  well  served  by  actively  supporting  forces 
of  moderation  in  Latin  America,  avoiding  polarization  in  the  political  arena  which  so  often 
leads  to  civil  strife,  and  promoting  the  development  of  lasting  democracy. 
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D.        Conclusion:   A  Question  of  Values 

The  National  Council  of  La  Raza  remains  committed  to  the  notion  that  the  nation  has 
an  obligation  to  control  its  borders;  we  believe  it  is  in  the  interest  of  those  who  share  this 
view  to  repeal  the  failed  and  discriminatory  employer  sanctions  policy,  and  replace  it  with 
measures  which  are  more  likely  to  control  undocumented  immigration  without  damaging  the 
basic  rights  of  any  group  of  Americans. 

Perhaps  most  important  in  the  entire  debate  on  employer  sanctions  is  the  fundamental 
question  of  values  which  is  raised  by  discrimination  which  is  engendered  by  this  ill-conceived 
federal  policy.   Knowing  what  we  all  know  about  employer  sanctions,  a  decision  to  continue 
this  policy  is  tantamount  to  a  value  judgment  that  we  as  a  society  are  prepared  to  tolerate  a 
law  that  engenders  hundreds  of  thousands  of  incidents  of  discrimination  every  year.    Six 
years  after  the  enactment  of  this  law  and  two  years  after  the  final  GAO  report,  a  decision  to 
continue  sanctions  is  a  knowing,  conscious,  premeditated  decision  to  tolerate 
discrimination. 

For  Hispanic  Americans,  in  fact  for  all  Americans  who  believe  that  this  country  can 
and  should  live  up  to  the  ideal  of  equal  opportunity  for  all  of  its  citizens,  retaining  employer 
sanctions  is  a  morally  unacceptable  decision,  unworthy  of  the  U.S.  Congress,  and  unworthy 
of  the  American  people. 

I  thank  you  for  the  opportunity  to  present  these  views  before  the  Subcommittee. 
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Mr.  Mazzoli.  Mr.  Stein. 

STATEMENT  OF  DAN  STEIN,  EXECUTIVE  DIRECTOR, 
FEDERATION  FOR  AMERICAN  IMMIGRATION  REFORM 

Mr,  Stein.  Thank  you,  Mr.  Chairman. 

My  name  is  Dan  Stein  and  I  am  executive  director  for  Federation 
for  Immigration  Reform, 

It  must  be  a  pretty  tough  hearing,  I  have  testified  60,  75  times, 
and  I  have  never  found  pens  broken  up  on  the  table.  Vicious  cross- 
examination. 

Mr.  Mazzoli.  How  many  of  those  pens  get  mangled  is  a  test  of 
the  intensity  of  our  hearing. 

Mr.  Stein,  I  appreciate  your  work  on  this  as  well  as  Congress- 
man Beilenson's  and  Congressman  Gallegly's,  Much  has  happened 
since  actually  1949,  when  then  Representative  Peter  Rodino  first 
introduced  employer  sanctions.  We  find  that  there  are  many  new 
technologies  that  are  now  available  to  enforce  employer  sanctions. 

We  find  that  the  comfort  level  with  the  American  public  with 
point-of-service  technologies  is  greater  than  it  might  have  been 
even  as  recently  as  1986,  when  the  law  was  first  passed.  We  also 
find  that  the  public  support  for  employer  sanctions  appears  to  be 
not  only  greater  than  it  was  but  a  great  deal  more  intense. 

Among  all  ethnicities,  we  find  that  polls  show  there  is  continued 
strong  support  for  employer  sanctions.  Unfortunately,  one  thing 
that  has  not  changed  is  that  inside-the-beltway  organizations  that 
work  on  this  issue  are  historically  opposed  to  employer  sanctions, 
continue  to  oppose  employer  sanctions  more  vigorously  than  they 
did  in  1986, 

We  were  involved  in  the  debate  on  employer  sanctions  and  we  re- 
member some  of  the  things  that  were  given  up,  including  the  open 
field  search  warrant  that  we  think  continues  to  have  a  debilitating 
effect  on  the  Border  Patrol's  operations  in  the  Sun  Belt, 

The  farm  worker  amnesty  was  a  great  deal  to  have  to  swallow. 
We  are  now  looking  at  3,5  million  persons  waiting  in  line  for  per- 
manent residents  cards,  the  first  wave  of  recipients  will  begin  nat- 
uralizing. An  offshoot  will  be  the  greater  backlog  as  they  file  peti- 
tions for  brothers  and  sisters.  The  costs  are  mounting. 

There  are  increasing  costs  associated  with  illegal  immigration. 
That  evidence  in  the  billions  of  dollars  is  likely  to  continue  growing 
and  will  pale  in  comparison  to  realistic  proposals  to  secure  a  uni- 
form work  verification  system,  and  trying  to  anticipate  all  the  pos- 
sibilities that  would  come  up  in  the  enforcement  of  employer  sanc- 
tions in  the  past. 

We  do  think  it  has  worked  and  has  had  a  deterrent  effect.  It 
hasn't  been  as  effective  as  we  anticipated.  Not  by  any  means.  We 
are  shocked  at  the  administrative  delay  in  recommending  a  vigor- 
ous and  uniform  secure  work  force  verification  system. 

We  are  horrified  at  the  prospect  that  American  employers  are 
still  having  to  try  to  rely  upon  the  same  set  of  existing  documents 
which  existed  in  1986.  Back  in  the  time  of  Edward  the  First,  the 
penalty  for  treason  in  Old  England  was,  among  other  things,  by 
hanging,  but  not  until  dead.  And  in  the  face  of  the  vigorous  or  un- 
relenting opposition  to  employer  sanctions  since  sanctions  passed, 
we  think  that  has  had  an  debilitating  effect  on  important  initia- 
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tives  like  developing  a  national  birth  registry,  which  we  think  are 
critical  not  only  to  sanctions  enforcement  but  to  all  future  immigra- 
tion-related enforcement. 

We  didn't  anticipate  the  relentless  attack  on  any  new  technology 
which  might  be  applied  to  curtail  immigration.  We  didn't  relieve 
any  insidious  racial-,  ethnic-,  or  immigration-related  discrimina- 
tion. The  office  failed  to  actually  help  participate  in  the  process  of 
finding  new  technologies  and  new  processes  which  might  reduce 
any  confusion  among  employers  about  what  documents  were  and 
were  not  appropriate.  But  perhaps  there  is  something  good  we  can 
take  out  of  this  delay. 

One  of  the  things  that  it  seems  we  might  be  able  to  do  is  declare 
the  prospects  of  repealing  sanctions  in  toto  politically  dead,  it  is 
unrealistic  in  the  current  political  environment,  based  on  the  fact 
that  the  international  labor  force  is  growing  60  million  persons  a 
year  and  illegal  immigration  will  get  worse.  It  is  likely  that  we  are 
still  talking  of  the  "good  old  days  on  this  issue  and  it  is  likely  to 
become  much  more  volatile  in  the  future. 

Therefore,  assuming  that  employer  sanctions  are  here  to  stay 
and  assuming  that  the  comfort  level  of  the  populace  at  large  is  pre- 
pared to  accept  some  kind  of  point-of-service  machinery  that  will 
document,  perhaps  a  Social  Security  card  or  a  uniform  State  driv- 
er's license  or  related  State  identification  document,  perhaps  we 
should  start  looking  at  pragmatic  proposals,  some  of  which  have 
been  discussed  today,  to  help  make  this  system  work. 

It  is  no  derogation  to  privacy  to  require  an  individual  to  verify 
information  which  has  been  required  to  be  furnished  by  law  for 
many,  many  years.  It  is  not  a  derogation  to  privacy  to  ask  a  person 
to  prove  for  lawful  purposes  that  they  are  simply  a  U.S.  citizen  or 
otherwise  authorized  to  work. 

In  our  testimony,  we  go  through  the  various  privacy  consider- 
ations which  have  been  raised  and  find  that  most  of  them  are  not 
really  legitimate  arguments.  There  are  a  couple  of  legitimate  con- 
cerns, but  which  can  be  dealt  with  within  the  context  of  existing 
privacy  law. 

Section  3  provides  that  any  government  agency  cannot  disclose 
a  record  which  is  contained  in  a  system  of  record  outside  of  the 
agency  without  the  written  consent  of  the  individual.  The  fact  that 
Social  Security  numbers  are  circulating  out  in  the  private  sector, 
has  very  little  relationship  to  the  question  of  whether  or  not  em- 
ployer sanctions  should  have  a  single  work  authorization  docu- 
ment. 

Essentially,  IRC  A  itself  has  a  number  of  safeguards  relating  to 
personal  information  which  can  be  used  in  the  context  of  any  ver- 
ification scheme  and  penalizing  any  illegal  withholding  of  verifica- 
tion which  can  be  enforced  in  any  such  context.  A  number  of  impor- 
tant organizations,  including  the  Trilateral  Commission  and  the 
Special  Agricultural  Commission,  my  goodness,  everybody  expected 
the  Agricultural  Commission  to  recommend  repeal.  But  they  rec- 
ommended a  secure  work  authorization  document  be  invented. 

We  believe  that  the  solution  is  a  secure  work  authorization  docu- 
ment, preferably  a  fraud-proof,  machine-readable,  or  Social  Secu- 
rity card,  but  in  the  minimum,  a  national  death  register.  We  can 
certainly  begin  with  that. 
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I  got  a  Social  Security  card  for  my  daughter  when  she  was  2.  If 
we  can  do  the  enumeration  at  birth,  at  least  we  will  have  solved 
in  a  airtight  way  the  problem  that  most  labor  markets  expect  17 
years  from  now. 

It  is  clear  that  7  years  after  the  institution,  the  employer  sanc- 
tions provisions  of  IRCA  are  generally  effective  and  certainly  en- 
forceable. It  is  equally  clear  that  there  are  some  flaws,  but  what- 
ever flaws  exist  in  the  enforcement  sanctions  are  due  to  the  failure 
to  adhere  to  the  recommendations  that  were  fashioned  by  you,  Mr. 
Chairman,  and  other  important  congressional  leaders  regarding  the 
establishment  of  a  secure  verification  system. 

By  canjing  out  the  law's  mandates  as  soon  as  possible  throurfi 
the  use  of  existing  technologies,  employer  sanctions  can  effectively 
do  what  they  were  intended  to  do,  protect  American  jobs  for  Amer- 
ican workers  and  ensure  that  every  person  who  has  a  legal  right 
to  work  in  the  United  States  can  apply  for  a  job  without  fear  of  ais- 
crimination. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you. 

[The  prepared  statement  of  Mr.  Stein  follows:] 
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Prepared  Statement  of  Dan  Stein,  Executive  Director,  Federation 
FOR  American  Immigration  Reform 

TESTIMONY  OF  THE  FEDERATION  FOR  AMERICAN  IMMIGRATION  REFORM 
ON  THE  IMPLEMENTATION  OF  EMPLOYER  SANCTIONS 

Mr.  Chairman  and  members  of  the  committee,  thank  you  very  much  for  the  opportunity  to  appear 
on  behalf  of  the  Federation  for  American  immigration  Reform  (FAIR).  My  name  is  Dan  Stein  and 
I  am  the  exectitive  director  of  FAIR.  FAIR  is  a  national  non-profit,  public  interest  organization 
working  to  end  illegal  immigration  and  to  set  legal  immigration  at  levels  consistent  with  the 
ofthe1990's. 


My  testimony  today  is  about  the  need  to  establish  the  secure  uniform  work  verification  system 
mandated  by  Congress  seven  years  ago  in  the  Immigration  Reform  and  Control  Act  P.L  99-603, 
codified  at  8  U.S.C.  1324a.  et  seq.  (1986). 

1.  The  Problem:  Illegal  Immioration 

Illegal  immigration  is  a  serious  problem  in  the  united  States.  Last  year  alone  1 .2  million  illegal 
aliens  were  apprehended  at  the  borders  of  this  country.  .The  Immigration  and  Naturalization 
Service  (INS)  estimates  that  for  every  one  illegal  alien  the  Border  Pati-ol  apprehends,  another  two 
or  tiiree  cross  the  border.  (This  figure,  however,  is  the  low  estimate;  the  INS  high  estimate  is  that 
for  every  one  illegal  alien  apprehended,  five  to  seven  cross  the  border.)  In  1992.  ttie  last  year 
for  which  figures  are  available,  there  were  approximately  4.8  million  Illegal  aliens  residing  in  the 
United  States. 

In  1 986,  after  more  than  ten  years  of  debate.  Congress  finally  passed  the  Immigration  Reform  and 
Control  Act  (IRCA).  One  of  the  most  significant  components  of  this  landmark  legislation  was  the 
employer  sanctions  provision  which  prescribed  penalties  against  employers  who  knowingly  hire 
illegal  aliens. 

In  order  to  protect  both  the  persons  subject  to  penalties  and  the  members  of  minority  groups 
legally  in  this  countiy,  IRCA  provided  a  system  to  verify  that  employees  and  potential  employees 
are  eligible  to  work  in  the  United  States.  To  prove  identity  to  an  employer,  and  individual  may 
submit  any  of  29  documents,  including  a  driver's  license  or  a  voter  registration  card.  To  prove 
employment  eligibility,  any  of  17  documents,  such  as  a  Social  Security  card  or  birth  certificate, 
are  specifically  authorized  under  the  law.  (Typically,  the  documents  used  are  a  driver's  lk:ense 
for  identity,  and  a  Social  Security  card  for  eligibility).  To  comply  with  the  law.  the  employer  must 
certify  that  he/she  reviewed  the  documents  and  that  they  appear  genuine'  and  relate  to  ttie 
applicant. 

2.  The  Solution:  IRCA 

a.  Unfulfilled  Mandates 

IRCA  required  the  General  Accounting  Office  (GAO)  to  conduct  three  annual  studies  to  review 
the  implementation  and  enforcement  of  employer  sanctions  for  the  purpose  of  determining  if  the 
law:  (1)  has  been  carried  out  satisfactorily;  (2)  has  caused  widespread  discrimination  to  eligible 
workers  solely  due  to  sanctions;  and/or  (3)  has  caused  an  unnecessary  burden  on  employers. 
8  U.S.C.  1324a(j)(1986). 
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All  three  reports  have  t>een  completed  and  all  three  reports  indicate  that  IRCA  has  reduced  illegal 
immigration.  In  the  third  report,  released  in  March,  1990,  the  GAO  found  that  IRCA  was  not  a 
tHirden  on  the  nation's  employers  and  recommended  that  employer  sanctions  be  retained  and 
strengthened.  Although  the  report  indicated  that  a  small  amount  of  unlawful  discrimination 
against  workers  did  occur,  the  GAO  was  unable  to  determine  whether  any  of  the  discrimination 
they  uncovered  was  against  eligible  workers,  or  against  ineligible  Illegal  workers. 

What  was  dear  from  the  third  report  was  that  nearly  all  the  cases  of  alleged  discrimination  had 
resulted  from  employer  confusion  about  the  types  of  documentation  they  may  accept  as  proof 
of  work  eligibility.  Thus,  a  uniform  system,  which  IRCAs  drafters  advocated  and  provided  for  in 
1 986,  combined  with  employer  sanctions  and  increased  manpower  along  the  border,  would  both 
significantly  reduce  the  flow  of  illegal  aliens  into  the  United  States  and  insure  against  potential 
sanctions-relerted  discrimination. 

In  its  March  1 990,  report  entitled,  "Employer  Sanctions  and  the  Question  of  Discrimination,'  the 
GAO  recommended  a  "fundamental  reform"  of  the  current  verification  system  which  could  be 
accomplished  simply  by  complying  with  IRCA's  provisions.  The  report  noted  that  tiie  provisions 
of  Section  101(a)(1)  of  IRCA,  which  specifies  that  any  improvement  to  Uie  verification  system 
should  yield  reliable  determinations  of  employment  eligibility  and  identity,  be  counterfeit-resistant, 
be  used  for  employment  verification  only,  protect  individual  privacy,  and  not  be  used  for  law 
enforcement  purposes  unrelated  to  IRCA,  'are  consistent  with  tiie  types  of  changes  we  believe 
are  necessary  to  Uie  verification  system  to  reduce  discrimination.  Increased  reliability  would 
make  it  easier  of  employers  to  comply  with  the  law.  Counterfeit-resistent  would  Increase 
employer  confidence  that  documents  being  presented  were  genuine.  Privacy  guarantees  and 
prohibitions  against  using  the  employment  verification  system  for  other  uses  would  reduce  fears 
among  both  employers  and  prospective  employees  of  unjustified  government  intrusion  into  Uieir 
lives.  Thus,  when  combined  with  fewer  wori(  eligibility  documents  and  universal  appltoation 
throughout  the  wori<-force,  such  improvements  to  the  verification  system  should  both  reduce 
discrimination  and  increase  the  effectiveness  of  sanctions." 

General  Accounting  Office,  "Employer  Sanctions  and  the  Question  of  Discrimination'  (1990). 

There  is  a  great  deal  of  public  support  for  a  uniform,  secure  wori(  verification  system.  In  polls 
conducted  in  June,  1990,  and  April,  1992  by  the  Roper  Organization,  concerning  'American 
Attitudes  Toward  Immigration,"  over  60%  of  those  questioned  stated  that  they  favored  a 
government  issued,  forge-proof,  easily  verifiable  identification  document  ttiat  would  have  to  be 
shovm  only  when  applying  for  a  job. 

Employer  sanctions  will  never  be  as  effective  as  tiiey  were  meant  to  be  until  aH  of  IRCA's 
provisions  are  fully  implemented. 

IRCA  came  atxjut  because  of  wklespread  concern  on  Uie  part  of  average  citizens,  i.e., 
constituents,  about  illegal  immigration,  and  Uie  perception  that  it  was  out-of-control.  Many 
Congresses  and  many  compromises  would  pass,  however„beiore  these  concerns  were  put  into 
law.  The  most  important,  and  conti'oversial,  compromise  in  IRCA  required  Uading  amnesty  for 
employer  sanctions.  This  amnesty,  which  legalized  3.4  million  illegal  aliens,  has  already  been 
implemented  and  cannot  be  revoked;  Uie  employer  sanctions  provisions  continue  to  struggle 
under  the  weight  of  unfulfilled  directives  and  unrelenting  repeal  efforts. 
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b.  Following  Through  With  the  Studies  Required  by  IRCA 

IRCA  mandated  that  a  number  of  studies  be  corKlucted  relative  to  the  verification  of  employment 
eligibility:  (1 )  Three  annual  presidential  reports  on  the  employment  verification  system  (to  be 
issued  after  the  first  year  of  Implementation).  Each  report  is  to  analyze  the  system's  adequacy 
and  describe  the  development  and  implementation  of  changes  to  the  system;  (2)  A  report  by  the 
Attorney  General  on  the  potential  use  of  a  telephone  verification  program  for  determining  the 
employment  eligibility  of  aliens;  and  (3)  A  study  by  the  Secretary  of  Health  and  Human  Services 
on  the  feasibility  and  cost  of  Social  Security  number  validation  system  to  help  employers  comply 
with  IRCA. 


(1)        Presidential  Reports 

In  October  1990,  the  Justice  Department  announced  that  it  would  seek  a  delegation  to  the 
attorney  general  of  the  president's  authority  under  section  274A  of  the  Immigration  and 
Nationality  Act  (INA),  so  that  the  INS  can  conduct  demonstration  projects  to  evaluate  the 
effectiveness  and  security  of  the  employment  verification  system  required  by  IRCA,  and  be  able 
to  recommend  or  implement  such  changes  as  are  necessary  to  establish  a  more  secure  system. 

Section  274A(d)  directs  that  '[tlhe  President  shall  provide  for  the  monitoring  and  evaluation  of 
the  degree  to  which  the  employment  verification  system  established  under  subsection  (b) 
provides  a  secure  system  to  determine  employment  eligibility  in  the  United  States  and  shall 
examine  the  suitability  of  existing  federal  and  state  identification  systems  for  use  for  this  purpose. 
To  the  extent  that  the  system  established  under  subsection  (b)  is  found  not  to  be  a  secure 
system  to  determine  employment  eligibility  in  the  United  States,  the  President  shall...implement 
such  chsmges  as  may  be  necessary  to  establish  a  secure  system  to  determine  employment 
eligibility  in  the  United  States.* 


(2)        Telephone  Verification 

IRCA  provided  authorization  for  the  president  to  request  the  attomey  general  to  test  telephone 
verification  as  an  alternative  to  physically  presenting  documents  to  employers  during  hiring 
transactions.  Patterned  after  aedit  care  systems,  it  would  enable  employers  to  transmit 
electronically  a  number,  perhaps  the  social  security  number,  to  receive  verification  of  work 
eligibility. 

In  its  March  1988,  report  entitled  "A  New  Role  for  the  Social  Security  Card,"  the  GAG  described 
a  pilot  project  conducted  by  the  Social  Security  Administration  (SSA)  in  1987,  to  detemiine  the 
feasibility  of  a  telephone  verification  system  for  the  use  of  employers.  The  project's  goals  were 
to  (1 )  evaluate  ways  to  more  effectively  control  the  issuance  of  Social  Security  numbers  and  their 
use  in  the  worit  place,  and  (2)  reduce  the  incidence  of  earnings  reported  by  employers  for  their 
employees  under  incorrect  Social  Security  number.  Also,  the  study  was  designed  to  help  the 
SSA  prepare  for  the  Social  Security  number  validation  study  required  under  IRCA. 
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Participation  in  the  project  begun  January  20. 1987.  was  voluntary  and  available  to  about  70,000 
employers  in  the  Dallas,  B  Paso  and  Corpus  Christi  areas:  By  the  end  of  the  year,  employers 
made  about  1 3.500  calls  to  verify  23, 1 58  social  security  numbers  of  prospective  employees.  The 
SSA  was  able  to  verify  61  %  of  the  numbers  provided  for  verification.  A  name  mismatch  was  the 
primary  reason  numtiers  could  not  be  verified.  Other  reasons  included:  the  date  of  birth  differed, 
the  number  provided  was  invalid,  or  the  individual  was  not  autiiortzed  to  work. 

Although  successful  where  it  was  conducted,  it  is  not  dear  whether  this  pilot  program  can 
accurately  project  the  results  of  a  national  verification  project  because  it  was  limited  in  several 
ways:  it  was  voluntary;  the  tiiree  cities  selected  were  in  an  area  with  a  large  illegal  alien 
population  which  could  skew  the  results  of  verifk:ations  attempted;  and  the  employers'  calls  were 
handled  manually,  rather  than  with  an  automated  system.  Nevertheless,  the  GAO  concluded  ttiat 
the  project  is  important  because  it  'provided  some  assurance  to  employers  that  the  Social 
Security  card  presented  by  prospective  employees  was  valid  and  the  individual  presenting  it  was 
the  owner.  This  verification  could  reduce  the  number  of  individuals  using  fraudulent  cards  with 
invalid  numbers,  non-work  or  restricted  Social  Security  cards,  and  cards  belonging  to  children 
or  other  persons  where  the  age  entered  differs  significanUy  from  that  of  ttie  bearer  of  the  card." 

Of  course,  implementation  of  telephone  verification  would  require  the  INS  to  upgrade  dramatically 
tine  attention  and  professionalism  accorded  its  record-keeping  systems.  Records  responsibilities 
have  been  chronically  neglected  by  the  agency,  and  records  security  Is  often  haphazard.  A 1 989 
audit  showed  about  1 7%  of  Uie  data  from  its  central  alien  information  repository  to  be  missing 
or  incorrect 

(3)  The  Social  Security  Card 

Under  IRCA,  the  nation's  estimated  7  million  employers  are  required  to  review  thousands  of 
different  documents  allowed  as  evidence  of  identity  and  employment  eligibility.  Most  employers, 
however,  are  not  in  a  position  to  make  sound  judgments  on  the  genuineness  of  ttiese 
documents.  Indeed,  employers  have  been  given  littie  guidance  and  education  on  the 
characteristics  of  fraudulent  and  genuine  documents.  Moreover,  even  SSA  employees,  who  are 
trained  in  document  authentication,  often  have  difficulty  determining  whether  documents  are 
authentic  and  relate  to  the  person  presenting  them. 

Originally,  the  Social  Security  number  (SSN)  had  a  single  use  -  to  keep  ti-ack  of  an  individual's 
earnings  so  that  Social  Security  retirement  eligibility  could  be  verified  and  an  accurate  benefit 
amount  be  computed.  Today,  however,  the  number  has  a  wide  variety  of  uses,  for  example,  as 
an  identifying  number  on  drivers'  licenses  and  tax  returns.  As  of  1991 ,  330  million  numbers  had 
been  issued,  210  million  of  which  are  considered  active.  There  are  16  versions  of  the  card  in 
use.  Until  1972,  the  SSA  issued  cards  without  requiring  evidence  of  identity,  age,  or  citizenship. 
Now,  however,  such  evidence  is  required,  and  birtti  certificates  are  commonly  accepted  in 
support  of  an  application  for  a  card. 

To  improve  employer  verification  under  IRCA.  the  SSN  card  should  be  designated  as  the  only 
authorized  employment  eligibility  document.  Such  an  option  should  have  minimal  adverse  impact 
on  the  public:  The  IRS  already  requires  that  all  employees  and  U.S.  citizens  age  2  or  okJer  have 
a  SSN  for  tax  purposes. 
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The  GAO  supports  the  use  of  the  SSN  card  as  the  only  document  that  can  be  used  as  evidence 
of  employment  eligibility  under  IRCA.  In  a  March  1 988  report  the  GAO  states  that,  'We  believe 
that  the  [SSN]  card  would  meet  the  needs  of  both  employers  and  employees  and  offer 
advantages  over  the  present  system.  With  such  a  change  employers  would  have  only  the  [SSN] 
card  with  which  to  become  familiar,  rather  than  the  thousands  of  different  birth  certificates  and 
other  documents  that  now  can  be  provided  as  evidence  of  employment  eligibility.  Also, 
educating  employers  in  detecting  fraudulent  cards  would  be  more  feasible  than  trying  to  educate 
them  on  the  many  types  of  documents  now  authorized."  General  Accounting  Office,  'A  New  Role 
for  the  Social  Security  Card"  (1988). 

In  its  IRCA-mandated  report  regarding  SSN  validation  systems,  the  Secretary  of  Health  and 
Human  Services  proposed  using  state  drivers'  licenses  as  a  method  for  validating  employment 
eligibility.  The  report  found  that  29  states  issue  licenses  showing  the  SSN;  some  request 
verification  of  the  number  from  the  SSA  at  the  time  of  issuance.  In  these  latter  states,  license 
holders  are,  In  a  sense,  pre-validated  for  work  purposes  because  the  photo  on  the  license  links 
the  SSN  to  the  job  applicant  when  presented  to  an  employer. 

A  report  by  the  Center  for  Immigration  Studies  noted  that  use  of  drivers'  licenses  to  verify 
employment  has  a  number  of  advantages.  For  example,  the  report  pointed  out  that,  'the 
issuance  of  drivers'  licenses  is  decentralized  among  the.  fifty  states  and  several  territories, 
avoiding  the  coloration  of  a  centralized  big  brother'  apparatus... Although  decentralized,  [this] 
system  has  developed  effective  methods  and  organizations  for  exchanging  information  quickly, 
such  as  the  National  Drivers  Register,  with  some  8  million  records  of  problem  drivers,  and  the 
Commercial  Drivers  License  Information  System  (CDUS),  which  will  ultimately  track  Information 
on  5  million  truck  and  bus  operators." 

The  Center  for  Immigration  Studies,  "Secure  Identification:  A  National  Need  -  A  Must  for 
Immigration  Control"  (1990). 

3.         Cost  and  Privacv  Concerns 

Critics  of  a  secure  uniform  work  verification  system  claim  that  it  would  be  too  costly  and  that  it 
would  pose  a  threat  to  privacy. 

a.  Costs 

Since  1986,  the  GAO  has  conducted  several  studies  on  the  adverse  effects  of  illegal  immigration. 
These  studies  have  Included  the  displacement  of  U.S.  workers  (April  1986),  the  cost  of 
uncompensated  health  care  (September  1987),  criminal  alien  activity  In  the  U.S.  (November 
1987),  the  amount  of  governmental  remittances  sent  back  to  foreign  countries  (Feboiary  1986), 
the  influence  of  wages  and  working  conditions  of  legal  workers  (March  1988),  and  the  existence 
of  sweatshop  conditions  in  the  U.S.  (August  1988).  just  to  name  a  few. 

What  the  GAO  discovered  is  that  illegal  immigration  costs  federal,  state  and  local  taxpayers, 
combined,  billions  of  dollars  annually.  For  example,  the  GAO  found  substantial  evidence  that 
illegal  aliens  displace  (take  jobs  away  from)  legal  wori<ers.  The  result  of  this,  of  course,  is 
increased  wori<er  dependency  on  federal  unemployment  and  welfare  benefits.  In  fact,  the 
Congressional  Budget  Office  (CBO)  estimates  that  each  unemployed  person  in  the  United  States 
receives  an  average  of  about  $7000  per  year  in  these  benefits.  If  the  number  of  illegal  aliens  in 
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this  country  today  is  estimated  at  3  million  and  if  even  1%  hold  jobs  which  unemployed 
Americans  would  take,  then  the  savings  would  be  $21 0  million  per  year;  if  the  displacement  is 
2%,  the  figure  would  be  $420  million  per  year.  etc.  Actual  displacement  is  probably  substantially 
higher. 

TTie  GAO  also  found  that  illegal  aliens  use  hundreds  of  millions  of  dollars  each  year  in 
unreimbursed  health  care.  In  Los  Angeles  Country  alone,  the  Department  of  Health  Services  has 
spent  over  $768  million  in  the  past  five  years  for  unreimbursed  bilingual  education,  welfare 
benefits  or  other  social  expenditures. 

Public  schools  are  the  hardest  hit.  For  example,  in  1 989,  school  officials  in  Dade  County,  Rorida, 
estimated  that,  in  order  to  keep  up  with  the  incoming  flow  of  illegal  aliens,  they  would  need  to 
hire  two  new  teachers  each  day  and  build  one  new  school  each  month. 

How  do  these  costs  compare  to  those  involved  in  establishing  a  secure  uniform  wori< 
authorization  system?  The  SSA  has  estimated  that  the  cost  of  replacing  all  SSN  cards  with  a 
tamper  and  counterfeit-resistant  version  would  be  $1 08  million  a  year  for  1 0  years.  The  actual 
cost  of  this  option  should  be  lower  since  replacement  of  all  cards  would  not  be  necessary.  (The 
GAO  has  suggested  that  an  option  for  financing  the  cost  of  replacement  SSN  cards  would  be 
to  charge  a  fee  for  alt  or  certain  replacements.)  The  Department  of  Labor  has  estimated  Uie  cost 
of  a  verification  system  utilizing  telephone  calls  to  a  government  data  bank  as  averaging  $333 
million  per  year  for  the  first  5  years  and  about  $200  million  per  year  thereafter.  Doubling  the 
number  of  interior  INS  investigators  would  add  $25  -  $30  million  per  year.  Thus,  a  new  system 
to  verify  work  eligibility  clearly  will  not  exceed  in  cost  the  amount  directiy  saved  as  a  result  of 
reduced  public  assistance  alone,  not  even  considering  the  value  of  the  other  benefits  of  reducing 
illegal  immigration. 

b.         Civil  Uberties  Issues 

The  business  of  governing  is  never  easy.  There  is  no  textbook  to  consult,  no  hard  and  fast  set 
of  rules  to  systematically  follow.  The  paramount  objective,  of  course,  is  to  govern  in  such  a  way 
that  the  greatest  number  of  citizens  benefit  fi'om,  or  at  least  are  not  harmed  by,  the  results.  This 
involves  a  balancing  of  competing  and,  often,  contradictory  interests.  To  be  effective,  those  who 
govern  must  perfomi  this  balancing  act,  no  matter  liow  difficult  to  achieve;  indeed,  it  is 
commitment  which  is  inherent  in  every  oath  of  office. 

Regarding  civil  liberties  concems,  it  is  clear  that  no  likely  future  uniform  woric  verification  system 
would  require  personal  data  that  is  not  already  available  in  other  government  data  banks.  Thus, 
such  a  system  would  either  utilize  a  pre-existing  data  bank  or  a  new  one  with  less  information. 

In  most  cases,  opposition  to  the  use  of  the  SSN  appears  to  arise  from  a  fear  that  if  several 
organizations  possess  an  individual's  number,  the  ability  with  which  these  organizations  can 
exchange  information  about  the  individual  will  be  greatiy  facilitated.  Some  are  concerned  that 
if  the  SSN  is  used  to  expedite  unconsti-ained  exchanges  of  information  about  people,  dossiers 
about  individuals  -  in  some  cases  including  less  than  nattering  information  -  may  be  aeated  Uiat 
will  follow  them  tiiroughout  life. 

Of  course,  any  secure  uniform  work  verification  system  would  be  bound  by  the  provisions  of 
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Section  3  of  the  Privacy  Act  of  1974  (PL  93-579).  Section  3.  codified  at  5  U.S.C.  552a  (1974), 
addresses  the  concerns  raised  by  opponents  of  a  secure  uniform  work  verification  system.  The 
statute  is  very  explicit  regarding  the  conditions  under  which  a  record  may  be  disclosed,  the  kind 
and  extent  of  information  an  agency  may  maintain  In  Its  records,  and  the  ability  of  an  individual 
to  gain  access  to  his  record.  Section  3  provides  that  a  governmental  agency  cannot  disclose 
any  record  which  is  contained  in  a  system  of  records  to  any  person  or  entity  outside  the  agency 
without  the  written  consent  of  the  individual  to  whom  the  record  pertains.  It  further  provides  that 
an  agency  is  to  maintain  in  its  records  only  such  information  about  an  individual  as  is  relevant 
and  necessary  to  accomplish  a  statutorily  required  purpose  of  the  agency.  And,  Section  3 
guarantees  that  any  individual  can  gain  access  to  his  record  or  to  any  Information  pertaining  to 
him  which  is  contained  in  the  system. 

Additionally.  IRCA  Itself  contains  specific  safeguards  Intended  to  minimize  the  risk  of  undue 
invasion  of  privacy  and  the  risk  of  government  abuse  in  connection  with  a  secure  uniform  work 
verification  system:  (1 )  Personal  information  utilized  by  the  system  would  not  lawfully  be  available 
to  government  agencies,  employers,  and  other  persons  except  to  the  extent  necessary  for  the 
purpose  of  verifying  work  eligibility.  (2)  A  withholding  of  verification  would  not  be  lawful,  except 
on  the  basis  that  the  employee  or  prospective  employee  had  failed  to  show  that  he  was  a  United 
States  citizen,  an  alien  lawfully  employed  by  the  immigration  law  or  the  attorney  general.  (3)  The 
system  would  not  lawfully  be  available  for  law  enforcement,  except  to  enforce  the  immigration 
laws  or  several  statutory  provisions  relating  to  false  or  fraudulent  statements  or  documents.  (4) 
If  the  system  required  Individuals  to  present  a  card  or  other  document,  then  such  document 
could  not  lawfully  be  required  to  be  presented  for  any  purpose  other  than  verification  of 
employment  eligibility  or  the  enforcement  of  several  statutory  provisions  relating  to  false  or 
fraudulent  statements  or  documents,  and  could  not  lawfully  be  required  to  be  carried  on  the 
person. 

In  any  event,  a  secure  uniform  work  verification  system  would  bear  no  resemblance  to  one  which 
utilizes  a  national  identification  card  with  all  of  its  alleged  Onwellian  Implications.  Some  of  those 
who  Insist  on  linking  the  two  concepts  perhaps  do  so  for  the  purpose  of  chilling  the  debate  on 
the  subject.  Almost  without  exception,  these  naysayers  are  the  very  same  ones  who  opposed 
the  employer  sanctions  provisions  of  IRCA  to  begin  with,  and  who  continue  to  seek  sanctions 
repeal.  They  have  a  method  of  their  madness,  of  course:  Although  there  Is  clear  evidence  that 
employer  sanctions  are  working,  they  will  never  realize  the  true  level  of  their  effectiveness  without 
the  support  of  uniform,  fraud-proof  work  verificatksn  system. 


4.         Other  Voices 

a.  Trilateral  Commission  Report.  A  recent  report  of  the  Trilateral  Commission  commented  that 
the  central  flaw  in  the  [employer)  sanctions  scheme  that  was  enacted  is  the  absence  of 
requirements  for  secure  identity  documents....  Without  a  universal  identification  document  which 
does  not  exist  in  the  United  States,  the  law  altows  a  wide  range  of  documents  to  be  used  to  meet 
the  verification  requirement  Most  of  tlie  permissible  documents  can  be  readily  counterfeited,  and 
the  use  of  fraudulent  documents  is,  therefore,  widespread.  Thus,  the  ability  of  the  United  States 
to  control  illegal  immigration  turns  to  an  important  extent  on  the  seemingly  remote,  esoteric  issue 
of  identity  documents."  March  1993. 
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b.  Agricuttural  Commission  Report  In  its  1 992  finai  report,  the  bipartisan  Commission  on 
AgriculturaJ  Workers  found  that  a  secure  worl<  authorization  document,  aiong  with  better 
enforcemerrt  of  border  controls,  would  help  halt  the  flow  of  illegal  Immigrants  into  the  fami  labor 
force.  The  Commission  found  that  continued  high  illegal  immigration  of  farm  workers  has  bloated 
the  labor  supply,  leaving  workers  with  little  bargaining  power  to  improve  wages  and  working 
conditions. 


5.         FAIR'S  Recommendations 

This  nation  has  the  means  to  effectively  enforce  employer  sanctions  in  a  nondiscriminatory 
fashion,  on  a  practicaJ  and  cost-effective  basis,  and  without  undue  intrusion  into  the  lives  of 
citizens  and  legal  immigrants.  Moreover,  Congress  mandated  that  the  federal  agencies  charged 
with  enforcement  of  IRCA  aggressively  evaluate  and  adapt  existing  technologies  to  carry  out  their 
responsibilities  under  the  law. 

The  following  are  a  series  of  recommendations  that  could  be  implemented  over  the  next 
three  to  five  years,  relying  on  existing  technology,  to  ensure  full  nondiscriminatory  compliance 
with  IRCA. 

To  ensure  that  the  law  is  applied  in  a  nondiscriminatory  manner,  FAIR  recommends  that 
the  verification  procedure  t>e  applied  to  every  job  applicant  regardless  of  citizenship  status. 

*  A  secure  and  universal  verificatton  system  should  be  established.  A  secure  and 
nondiscriminatory  identification  system  could  be  established  using  existing,  affordable  technology 
and  data  already  available.  Such  a  system  should  ubliz6  the  SSA  NUMIDENT  data  base  in 
conjunction  with  the  INS  Central  Index  System. 

*  Current  uses  of  the  SSN  make  it  easily  suited  for  this  purpose.  A  valid  SSN  is 
already  required  to  be  employed  in  Uie  United  States  and  can  easily  be  verified  through  the  use 
of  existing,  affordable  technology.  The  data  in  each  Social  Security  file  contains  sufficient 
information  to  determine  wheUier  the  individual  using  the  number  is  the  person  to  whom  it  was 
issued  and  whether  that  individual  is  eligible  to  be  employed.  Employers  could  ask  job 
applicants  a  few  random,  multiple-choice  questions,  generated  by  the  system  and  based  on 
information  in  the  record.  This,  along  with  a  tracking  system  for  multiple  use  of  numbers,  would 
eliminate  most  abuses. 

*  The  necessary  technology  is  already  in  employers'  hands.  Verification  requires 
nothing  more  than  a  touch  tone  telephone  or  a  'point  of  sale  device'  already  in  use  for  credit 
card  verification  by  millions  of  retail  stores.  The  verification  process,  like  the  credit  care 
verification,  could  be  accomplished  in  a  matter  of  seconds  at  a  nominal  cost  The  INS  has 
already  conducted  a  feasibility  study  and  found  it  to  be  wori<able  and  cost-effective.  In  fact  the 
systems  and  software  developed  to  implement  Uie  Systematic  Alien  Verification  System  (SAVE) 
program,  which  verifies  alien  eligibility  for  federal  assistance  programs,  can  easily  be  adapted  to 
verify  wori<  eligibility. 

*  Verification  would  be  based  on  the  data  already  in  Social  Security  files.  Although 
desirable,  no  physical  documentation  of  any  kind  would  be  required  under  a  secure  call-in 
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system.  The  verification  process  would  rely  on  confirmation  of  data,  not  inspection  of  documents 
by  a  nonexpert.  Therefore,  there  would  be  no  possibility  of  document  fraud. 

*  The  verification  code  would  be  proof  of  compliance.  Like  the  verification  code 
issued  to  merchants  by  credit  card  companies,  a  verification  code  issued  by  the  INS  would  serve 
as  proof  of  an  employer's  compliance  with  the  law. 

*  A  telephone  verification  system  would  be  cost-effective  for  the  employer.  The  use 
of  a  telephone  call-in  or  point  of  sale  device  verification  system  would  eliminate  the  need  for 
extensive  paper  work  and  costly  record-keeping.  All  that  would  be  needed  is  the  Inclusion  of  the 
INS  verification  code  on  an  employee's  job  application  form. 

*  Secure  issuance  of  new  fraud-proof  SSN's  is  necessary.  Tax  laws  mandate  that 
every  individual  over  the  age  of  two  have  an  SSN.  Thus,  all  new  applications  for  SSN's  by  an 
adult  must,  necessarily,  be  made  by  immigrants.  New  applications  by  adults  should  be  cross- 
checked by  INS,  and  INS  should  be  able  to  make  electronic  notations  on  the  verification  file  that 
pertain  to  changes  in  the  alien's  work  status. 

*  The  state  should  be  required  to  provide  death  notification  to  the  Social  Security 
Administration.  Each  state  should  be  required  to  include  the  SSN  of  the  deceased  on  death 
certificates  and  provide  that  information  to  the  SSA  within  30  days  after  death.  Invalidation  of 
SSN's  would  prevent  further  use  of  that  number  for  fraudulent  purposes. 

*  In  the  long  run,  a  national  birth/death  registry  should  be  established  as  the  basis 
of  an  integrated  Federal  citizenship  index  and  registry.  There  are  compelling  reasons  why 
Americans  will  soon  need  to  be  able  to  verify  quickly  their  status  as  U.S.  Citizens  ~  for 
accelerated  international  inspections,  national  health  care  systems,  gun  reform,  voter  registration 
and  proof  of  entitlement  eligibility.  The  sooner  we  begin  studying  available  options,  the  better. 


6.         Conclusion 

It  is  clear  that  seven  years  after  their  institution,  the  employer  sanctions  provisions 
of  IRCA  are  generally  effective  and  enforceable.  It  is  equally  clear  that  whatever  flaws  exist  in  the 
enforcement  of  sanctions  are  due  to  the  failure  to  adhere  to  the  recommendations  contained  in 
the  law  itself  regarding  the  establishment  of  a  secure,  effective  uniform  work  verification  system. 
By  carrying  out  the  law's  mandates  tlirough  the  use  of  existing  technology,  employer  sanctions 
can  effectively  do  what  they  were  intended  to  do  -  protect  American  jobs  for  American  wori<ers 
and  ensure  that  every  individual  who  has  the  legal  right  to  wori<  in  the  United  States  can  compete 
for  a  job  without  fear  of  discrimination. 
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Mr.  Mazzoli.  Mr.  Tamayo. 

STATEMENT  OF  WILLIAM  R.  TAMAYO,  ESQ^  ON  BEHALF  OF 
THE  NATIONAL  ASIAN  PACIFIC  AMERICAN  LEGAL  CONSOR- 
TIUM 

Mr,  Tamayo.  Thank  you,  Mr.  Chairman.  Gk)od  afternoon,  I  am 
here  testifying  on  behalf  of  the  National  Asian  Pacific  American 
Legal  Consortium.  I  thank  you  for  giving  me  the  opportimity  to 
share  views  from  the  Asian  community  about  employer  sanctions. 

It  is  undisputed  that  discrimination  continues  against  Asians 
and  Latinos  because  of  employer  sanctions.  The  U.S.  Commission 
on  Civil  Rights  highlighted  this  in  its  1992  report  on  civil  rights 
issues  of  Asian-Americans,  and  a  recent  study  written  by  the  New 
York  Human  Rights  Commission  also  confirms  that  discrimination 
continues. 

But  Asians  oppose  sanctions  in  part  because  discrimination 
against  Asians  in  the  immigration  laws  is  not  new.  In  fact,  it  was 
the  very  same  argument  about  immigrants  taking  away  jobs  that 
Congress  used  to  pass  the  first  major  exclusion  law,  the  Chinese 
Exclusion  Act  of  1882. 

Ironically,  though  perhaps  not  coincidently,  in  1886  this  Nation 
dedicated  the  Statue  of  Liberty  to  welcome  immigrants  from  Eu- 
rope, yet  6  years  later  it  extended  indefinitely  the  Chinese  Exclu- 
sion Act.  It  was  not  until  1965  that  Asians  got  a  chance  to  immi- 
grate to  this  country  in  significant  numbers  and  that  the  discrimi- 
nation clauses  in  the  laws  were  struck. 

Our  other  concern  is  the  rise  in  anti-immigrant  sentiment,  has 
also  led  to  a  growth  in  anti-Asian  violence.  The  U,S.  Commission 
on  Civil  Rights  has  documented  that  with  the  beginning  of  the  de- 
bates on  immigration  in  the  early  1980's,  you  saw  a  rise  in  acts  of 
anti-Asian  violence  beginning  with  the  death  of  Vincent  Chin  in 
Detroit  in  1982. 

I  think  Congressman  Becerra  has  basically  laid  the  issue  before 
the  subcommittee  and  before  Congress,  which  is,  from  a  policy 
point  of  view,  how  long  can  this  Nation  tolerate  discrimination  that 
results  from  a  law  that  has  not  curbed  immigration,  that  causes 
widespread  discrimination,  and  that  has  poor  compliance.  Basi- 
cally, why  keep  it? 

To  put  it  bluntly,  how  long  must  Asians  and  Latinos  be  guinea 
pigs  for  Congress'  experiments — 6  years,  10  years,  20  years?  There 
is  growing  opposition  to  sanctions  even  among  those  who  initially 
supported  it,  because  they  have  seen  the  unfortunately  sordid 
record  of  employer  sanctions  and  the  discrimination  that  it  causes. 

With  regard  to  the  national  ID  card,  it  should  be  noted  that  no 
civil  rights  group  supports  a  national  ID  card  as  a  solution  to  the 
discrimination.  These  are  groups  that  have  fought  discrimination 
and  have  decades  of  experience.  They  are  not  looking  to  a  national 
ID  card  for  a  solution. 

Furthermore,  with  a  national  ID  card,  many  of  the  speakers  this 
morning  presumed  that  a  national  ID  card  could  always  be  pre- 
sented and  that  would  curb  discrimination.  That  does  nothing  for 
the  person  who  calls  about  a  job  and  has  a  foreign  accent  and  is 
told,  well,  there  is  no  job  opening,  because  the  person  speaks  with 
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an  accent.  The  GAO  has  documented  that  this  has  happened  a  lot 
since  IRC  A  passed. 

Although  we  could  increase  our  educational  efforts  around 
IRCA's  antidiscrimination  provisions — and  our  office  certainly 
praises  the  work  of  special  counsel,  Bill  Ho-Gonzalez  to  outreach  to 
various  communities  and  prosecute  these  cases — ^that  simply  is  not 
enough. 

IRCA's  antidiscrimination  provisions  are  very  limited.  For  exam- 
ple, the  citizenship  discrimination  provisions  basically  don't  cover 
the  conditions  of  employment  or  promotions  based  on  citizenship  or 
denials  of  promotions  based  on  citizenship. 

Furthermore,  citizenship  discrimination  cannot  be  charged  un- 
less the  person  has  applied  for  citizenship  within  6  months  of  be- 
coming eligible.  The  law  basically  knocks  out  a  lot  of  people  who 
are  victims  of  discrimination,  but  simply  have  no  remedy  under  ex- 
isting laws. 

I  would  like  to  illustrate  a  case  we  are  currently  handling  with 
the  Office  of  Special  Counsel  to  show  you  the  hardships  that  result 
from  this  law. 

I  am  representing  a  gentlemen,  a  permanent  resident,  who  has 
been  in  the  United  States  for  17  or  18  years.  He  is  married  to  an 
U.S.  citizen  and  has  three  U.S.  citizen  kids.  He  is  working  on  a  job 
as  a  security  guard. 

One  day  the  employer  said  to  him,  I  need  to  see  your  alien  reg- 
istration card.  He  said,  I  don't  have  one,  I  am  a  lawful  permanent 
resident  and  shows  the  employer  a  document  that  he  got  from  INS 
that  verifies  that  he  is  entitled  to  work.  The  employer  said,  that 
was  not  good  enough,  and  fired  him. 

That  case  is  still  pending  in  litigation  now.  It  has  been  over  a 
year  and  a  half  After  he  lost  his  job,  he  was  nearly  evicted  because 
he  could  not  pay  his  rent  and  his  family  was  about  2  weeks  away 
from  being  out  on  the  street.  Unfortunately,  he  still  does  not  have 
his  remedy. 

In  other  cases  that  we  have  handled  with  the  Government,  along 
with  EEOC,  we  have  cases  where  sexual  harassment  has  increased 
against  undocumented  workers,  undocumented  women  in  particu- 
lar, because  employers  will  say,  if  you  complain,  I  will  call  the  Im- 
migration Service. 

In  another  matter,  in  a  sex  discrimination,  pregnancy-related 
matter,  the  employer  refused  to  give  the  worker  pregnancy  leave. 
When  she  filed  her  title  VII  discrimination  case,  he  said,  since  you 
are  undocumented,  you  are  not  protected  under  the  law.  It  took  6 
years  of  litigation  to  get  some  resolution  on  that. 

So  basically  sanctions  have  been  used  as  a  tool  to  keep  workers 
down,  documented  and  undocumented. 

Finally,  if  we  want  to  make  equal  employment  a  reality,  we  will 
have  to  take  a  bold  step  and  decide  to  repeal  a  law  that  causes  dis- 
crimination. 

Thank  you. 

Mr.  Mazzoli.  Thank  you.  I  appreciate  your  testimony. 

[The  prepared  statement  of  Mr.  Tamayo  follows:] 
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Prepared  Statement  of  William  R.  Tamayo,  Esq.,  on  Behalf  of 
THE  National  Asian  Paotic  American  Legal  Consortium 

I.    IMTRODUCTIOH 

Mr.  Chairman,  thank  you  for  inviting  me  to  sxibmit  this 
testimony  on  the  impact  of  the  employer  sanctions  provision  of  the 
Immigration  Reform  and  Control  Act  of  1986  ("IRCA")  .  8  USC  1324a. 

This  statement  is  submitted  on  behalf  of  the  National  Asian 
Pacific  American  Legal  Consortium:  a  joint  project  of  the  Asian 
American  Legal  Defense  and  Education  Fund  (New  York)  ,  the  Asiem  Law 
Caucus  (San  Francisco)  ,  emd  the  Asian  Pacific  American  Legal  Center 
of  Southern  California  (Los  Angeles) .  These  three  organizations 
have  a  combined  history  of  nearly  50  years  of  service  to  and 
advocacy  on  behalf  of  the  Asian  American  commiinity. 

It  has  now  been  six  and  half  years  since  the  Immigration 
Reform  and  Control  Act  became  law.  Has  it  achieved  its  goal  of 
stemming  undocumented  immigration?  Has  the  widespread 
discrimination  caused  by  IRCA  been  curbed?  Should  alternatives  be 
pursued?  These  are  daunting  questions,  but  they  must  be  answered, 
and  we,  therefore,  appreciate  your  holding  hearings. 

In  1990,  the  three  organizations  (prior  to  the  formation  of 
the  Consortium)  endorsed  Senate  Joint  Resolution  280  (Kennedy) ,  and 
House  Joint  Resolution  534  (Roybal)  -  two  important  resolutions 
which  accepted  the  March  1990  findings  of  the  United  States  General 
Accounting  Office  that  "widespread  discrimination"  has  resulted 
from  the  implementation  of  the  employer  sanctions  provision  of  the 
Immigration  Reform  and  Control  Act  of  1986  (IRCA) .  Those 
resolutions  jointly  called  for  the  repeal  of  employer  sanctions. 

We  commended  Senator  Edward  Kennedy  and  the  co-sponsors: 
Senators  Cranston,  DeConcini,  and  Hatch  and  Congressmen  Roybal, 
Edwards,  and  Matsui.  The  Senators'  and  Congressmen's  joint  call 
for  repeal  acknowledged  that  employer  sanctions  have  had  a 
devastating  impact  on  the  lives  of  Asian  and  Hispanic  workers  and 
their  families,  and  that  this  discrimination  should  no  longer  be 
tolerated  by  a  society  which  values  civil  liberties. 

Ever  since  the  concept  of  employer  sanctions  was  initially 
introduced  in  the  Simpson  Mazzoli  bill  in  1982,  Asian  American 
organizations  have  steadfastly  opposed  sanctions  on  the  grounds,  in 
part,  that  sanctions  would  result  in  unlawful  discrimination 
against  persons  of  Hispanic  and  Asian  ancestry.  The  GAO  confirmed 
what  we  have  said  all  along:  discrimination  will  impact  thousands 
if  not  millions  of  workers. 

Nothing  exists  to  dispel  the  GAO's  findings  and  the  actual 
experiences  of  discrimination  suffered  by  our  citizens  and 
residents.  In  the  last  few  years  key  organizations  that  once 
actively  supported  employer  sanctions  have  now  decided  that  the 
discrimination  and  hardships  created  by  sanctions  mandate  repeal. 
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The  Consortivun  similarly  believes  that  the  repeal  of  employer 
sanctions  is  the  only  reasonable  alternative  available  that  will 
stop  the  discrimination  and  resulting  hardships  caused  by 
sanctions,  and  actively  encourages  Congress  to  swiftly  end  this 
discriminatory  law. 

II.   DISCRIMINATORY  IMMIGRATION  LAWS  AND  THE  ASIAN  COMMONITY 

Discrimination  resulting  from  immigration  laws  is  certainly 
not  new  to  the  Asian  community.  In  fact,  the  Asian  community  was 
the  first  target  of  explicitly  racialized  immigration  policies.^ 
This  first  of  these  laws,  the  Chinese  Exclusion  Act  of  1882 
(suspending  immigration  of  Chinese  laborers  for  lo  years) 2,  was 
extended  in  1892  and  1902,  and  in  1904  was  extended  indefinitely.^ 
That  same  measure  declared  Chinese  ineligible  for  naturalization. 

Japanese  immigration  was  subsecpiently  barred  by  the 
Gentlemen's  Agreement  of  1907.*  Congress  further  restricted  Asian 
immigration  through  the  Immigration  Act  of  1917^ (passed  over  the 
veto  of  President  Woodrow  Wilson)  which  cunong  others  created  "the 
Asia-Pacific  Triangle) ,  an  Asiatic  barred  zone,  designed  to  exclude 
Asians  completely  from  immigration  to  the  United  States."^ 

Congress  passed  a  series  of  racially-based  restrictions  on 
immigration,  culminating  in  the  national  origins  quota  system.'' 
The  1924  Immigration  Act^  maintained  the  1921  act's  system,  and 
barred  all  aliens  ineligible  for  citizenship  from  entering  the 
United  States.  Since  the  United  States  Supreme  Court  had  declared 


other  anti-Asian  immigration  laws  is  described  in  The  Tarnished 
golden  poor;  Civjl  Rights  Iggugg  jn  Ipmigrjition,  a  Report  of  the 
United  States  Commission  on  Civil  Rights,  (1980),  p.  8-19. 

2.    Ch.  126,  22  Sts.  58  (1881) 

^.  see  fn.  2  The  law  was  finally  repealed  in  1943  (Ch.  344, 
57  Stat. 600  (1943)),  but  only  105  Chinese  were  permitted  to 
immigrate  to  the  U.S.  annually. 

*.  U.S.  Department  of  State,  Paper  Relating  to  the  Foreign 
Relations  of  the  United  States  1924  (1939),  Vol  2,  p.  339. 

^.    Act  of  Feb.  5,  1917,  39  Stat.  874 


see  fn.  1 


"^ .        Quota  Law  of  1921,  Act  of  May  9,  1921,  42  Stat.  5 
^.    Act  of  May  24,  1934,  43  Stat.  153 
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Japanese  ineligible  for  citizenship  in  1922',  this  latter 
provision  slanmed  the  door  on  Japanese  immigration.  The  1924  Act, 
however,  permitted  natives  of  the  Western  Hemisphere  to  enter 
without  numerical  limitation. 

The  Philippine  Independence  Act  of  1934  (Tydings  McDuffie 
Act) ,  stripped  Filipinos  of  their  status  as  noncitizen  nationals  of 
the  United  States  and  regarded  them  as  aliens  for  most  purposes 
under  the  immigration  laws.^°  That  same  act  also  limited  Filipino 
immigration  to  50  per  vear.  thereby  effectively  operating  as  an 
exclusion  act.  This  was  eventually  raised  to  a  statistically 
insignificant  100  per  year  through  the  War  Brides  Act  of  1945. 

Siibsequent  legislation  did  little  to  overcome  the  inherently 
racist  and  discriminatory  barriers  established  by  Congress.  While 
the  McCarran-Walter  Act  of  1952^^  (passed  over  the  veto  of 
President  Truman)  allegedly  removed  race  as  a  factor  in 
admissions^^ ,  the  Act  failed  to  remove  the  national  origin  quota 
system.^* 

"The  long  term  consequence  of  these  restrictive  immigration 
measures  was  to  end  more  than  one  hundred  years  of  virtually 
unimpeded  immigration  into  the  United  States.  Only  one-half 
million  immigrated  to  the  United  States  between  1931  and  1940, 
compared  with  8.8  million  arriving  between  1901  and  1910,  and  5.7 
million  between  1911  and  1920  (largely  from  Western  Europe)."^'' 

Thus,  this  country's  imigration  laws  for  over  80  years 
explicitly  excluded  persons  of  Asian  ancestry,  and  effectively 


9.  ozawa  V.  United  States.  1260  U.S.  178  (1922)  [Japanese 
ineligible  to  become  naturalized  citizens  since  Congress  had 
restricted  eligibility  for  naturalization  to  free  white  persons 
(ch.3,  1  Stat.,  103  (1970))  and  to  persons  of  African  nativity  or 
descent  (Rev.  Sta.  Sec.  2169)  (18750].  See,  Taynished  Golden  poor, 
at  10,  fn.  38. 

^°.  Gordon  and  Rosenfield,  Tnmiaration  Law  and  Procedur?, 
Sec.  4.5d.  (1986) 

11.  Ch.  591,  59  Stat.  659  (1945) 

".  Ch.  477,  66  Stat.  163  (1952) 

13.  Tarnished  Golden  Door,  supra,  11 

1*.  Gordon  and  Mailman,  supra,  2-9. 

15.  National  Lawyers  Guild,  Tmmiaration  Law  and  Defense,  Sec. 
2.3,  at  2-4,  2-5,  citing  luffliiaration  and  Naturalization  ServiCg, 
1975  Annual  Report,  p.  31.   (emphasis  added) 
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denied  them  opportunities  in  this  country  while  Western  Europeans 
were  allowed  nearly  unfettered  entry.  It  sinplv  is  no  accident 
then  that  while  persons  of  Asian  descent  constitute  50%  of  the 
world's  population,  thev  are  less  than  3%  of  the  anited  states 
population.  Congress  should  not  allow  the  immigration  laws  to  once 
again  serve  as  the  vehicle  to  deny  employment  and  other 
opportunities  to  Asians  and  other  affected  minorities. 


III.  TEE   IMPACT  OF  EMPLOYER  SANCTIONS   OM  TEE  ASIAN  AMERICAN 
COMMtmiTY 

The  GAG'S  finding  that  IRCA  has  resulted  in  widespread 
discrimination  against  Hispanics  and  Asians  is  both  alarming  and 
appalling.  Specifically,  the  GAO  found  that  19%  of  employers 
(representing  891,000  of  those  polled)  unlawfully  discriminated  on 
the  basis  of  national  origin  and  citizenship. 

National  Origin  and  citizenship  Discrimination 

The  GAO  explicitly  found  that  Asians  and  Hispanics  were 
especially  impacted  by  national  origin  and  citizenship  based 
discrimination.   It  found  that: 

An  estimated  227,000  employers  (or  5%)  of  the  4.6  million 
in  the  population  we  surveyed  reported  that  as  result  of 
IRCA,  they  began  a  practice  to  not  hire  persons  because 
of  foreign  appearance  or  accent,  (citations  omitted) . .  . 

An  estimated  346,000  employers  (8%)  of  the  4.6  million  in 
the  population  that  as  a  result  of  IRCA,  they  applied  the 
law's  employment  verification  system  only  to  foreign- 
looking  or  foreign-sounding  persons.  This  varied  form  6% 
in  the  "rest  of  the  United  States"  category  to  16%  in  the 
Los  Angeles...  While  we  cannot  estimate  how  many  job 
applicants  were  affected,  these  employers  reported  hiring 
at  their  location  an  estimated  2.2  million  employees  in 
1988. 

United  States  General  Accounting  Office,  Immigration  Reform: 
Emalover  Sanctions  and  the  Question  of  Discrimination.  March  1990 
(hereinafter  "GAO"),  40-''.2.  (citations  omitted) 

The  survey  results  suggest  that  persons  of  Hispanic  and 
Asian  national  origins  may  have  been  harmed  by  employers ' 
citizenship  discrimination  practices.  A  greater 
proportion  of  employers  who  said  they  began  to  hire  only 
persons  born  in  the  United  States  (citizenship 
discrimination)  had  no  Hispanic  or  Asian  employees.  76% 
of  employers  said  their  understanding  of  IRCA  caused  them 
to  begin  hiring  only  U.S.  born  persons  compared  to  65%  of 
employers  who  said  they  had  not  begun  this  practice. 
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There  was  greater  difference  among  employers  in  heavily 
Hispanic  and  Asian  areas  -  California,  Texas,  Chicago, 
Miami,  and  New  York  City.  54%  of  these  employer  who  said 
they  began  to  hire  only  U.S. -born  persons  as  a  result  of 
their  understanding  of  IRCA  reported  having  no  Hispanic 
or  Asian  employees  at  the  locations  surveyed  compared  to 
38%  for  employees  who  said  they  had  not  begun  this 
practice. 

id.  44-45. 

A  survey  of  San  Francisco  employers^^  found  that 

50%  of  employers  thought  it  riskier  (as  a  result  of  IRCA)  to 
hire  people  who  speak  limited  English 

40%  of  employers  thought  it  was  riskier  to  hire  Latinos 

39%  of  employer  thought  it  was  riskier  to  hire  Asians 

More  than  two  years  after  the  GAO  findings  were  reported, 
another  national  study  assisted  by  the  New  York  City  Commission  on 
Human  Rights^"  made  the  following  findings: 

o  Almost  one-third  of  the  employers  interviewed  responded  that 
they  are  not  very  familiar  with  the  1-9  form. 

o  39%  of  employers  who  received  the  INS  Handbook  stated  that 
they  ask  for  additional  documents  even  though  the  job 
applicant  has  presented  a  drivers  license  or  ID  card  and 


•   Avidan,   EffPlpyment and PJripq Practices  under  the 

Immigration  Reform  and  Control  Act  of  1986:  A  Survey  of  San 
Francisco  Businesses.  Public  Research  Institute,  San  Francisco 
State  University,  1989 

^'  In  April  and  May  of  1992,  over  400  employers  in  the 
cities  of  Chicago,  Los  Angeles,  New  York,  and  San  Francisco  were 
surveyed  concerning  their  employment  practices  with  regard  to 
employer  sanctions.  The  National  Network  for  Immigrant  and  Refugee 
Rights  coordinated  the  overall  project;  the  Center  for  Immigrant 
Rights  in  New  York,  the  Coalition  for  Immigrant  and  Refugee  Rights 
and  Services  in  San  Francisco,  the  Coalition  for  Humane  Immigrant 
Rights  of  Los  Angeles,  and  the  United  Network  for  Immigrant  Rights 
in  Chicago  coordinated  the  conduct  of  the  surveys  in  their 
respective  cities.  The  New  York  City  Commission  on  Human  Rights 
(NYR  CHR)  assisted  in  notifying  employers,  compiling  all  the  data, 
anddrafting  a  preliminary  summary  of  the  findings.  The  excerpts 
cited  in  this  testimony  are  from  the  survey  svimmary  prepared  by 
Juan  Fernandez  of  the  NYC  CHR.  A  full  report  of  the  survey  and  its 
findings  will  be  ready  for  distribution  fall  1993. 
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social  security  card 


o  73%  of  employers  stated  that  they  fill  out  1-9  forms  for 
immigrant  employees;  66%  stated  they  do  it  for  U.S.  citizen 
employees 

o  Despite  IRCA  provisions  to  the  contrary,  64%  of  the 
respondents  stated  that  they  request  to  see  work  authorization 
before  hiring  a  new  employee 

o  Among  those  employers  requesting  work  authorization  before 
hiring,  52%  said  that  when  applicant  has  a  foreign  accent  or 
appearance .  they  want  to  make  sure  they  are  authorized  to  work 
before  they  are  hired. 

o  Over  1/3  of  employers  believe  Latinos,  Asians  or  Caribbeans 
are  risker  to  hire.  Over  half  of  the  Los  Angeles  employers, 
nearly  half  of  those  in  San  Francisco  and  over  a  third  of 
those  in  New  York  believe  that  Latinos,  Asians  and  Caribbenas 
are  riskier  to  hire. 

o  An  overwhelming  68%  of  the  employers  said  that  they  don't 
accept  any  other  Immigration  Service  doucments  beside  the 
plastic  laminated  cards. 

o  67%  of  all  employers  said  they  decide  which  work  authorization 
docvunents  the  employee  should  use  to  fill  the  1-9  form 

o  Almost  one-third  of  all  employers  said  they  will  require 
additional  documents  if  a  job  seeker  presents  a  driver's 
license  or  ID  card  and  Social  Security  card.  The  use  of  the 
INS  Handbook  did  not  make  a  difference  in  the  way  employers 
responded  (Over  42%  in  Los  Angeles,  37%  in  New  York,  31%  in 
Chicago  and  21%  in  San  Francisco.) 

The  impact  of  employer  sanctions  on  Asians  was  highlighted  in 
a  1992  report  of  the  U.S.  Commission  on  Civil  Rights  which  stated: 

IRCA-related  discrimination  is  likely  to  fall  most 
heavily  on  groups  that  have  large  numbers  of  immigrant 
workers,  such  as  Asian  Americans.  If  employers  assume 
that  more  individuals  in  ethnic  groups  with  high 
proportions  of  immigrants  are  likely  to  be  unauthorized 
workers,  then  they  may  be  more  suspicious  of  the  work 
authorization  of  all  members  of  the  group,  and  they  might 
be  reluctant  to  hire  any  members  of  that  group  at  all. 
For  Asian  Americans,  this  tendency  is  likely  to  be 
compounded  by  the  common  misperception  that  all  Asians 
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are  foreigners.^® 

gSBpXe  Cqses 

Following  are  cases  handled  which  illustrate  some  of  the 


1)  The  Asian  Law  Caucus  represents  a  28-year  old  man  who 
entered  the  United  States  as  a  permanent  resident  at  the  age 
of  10,  but  who  lost  his  greencard  when  his  wallet  was  stolen. 
He  had  been  employed  for  several  months  when  the  employer 
requested  that  the  employee  present  a  green  card  or  lose  his 
job.^'  After  the  employer  made  the  request,  the  client 
immediately  went  to  the  INS  to  request  a  new  green  card  but 
was  told  that  it  would  tadce  about  one  year  to  obtain  the  card 
emd  cost  $70.00.  He  was  issued  a  document  (Form  G-641)  signed 
by  the  INS  District  Director  confirming  that  the  client  was 
indeed  a  lawful  permanent  resident.  The  employer  refused  to 
accept  the  INS  document  as  proof  of  legal  residency  and 
terminated  the  client. 

Timely  charges  were  filed  with  the  Office  of  Special 
Counsel,  and  the  Special  Counsel  has  filed  a  complaint  on  the 
client's  behalf  charging  the  employer  with  document  abuse. 
Now,  one  and  a  half  years  later,  the  matter  is  still  not 
resolved,  the  client  has  lost  over  $10,000  in  income,  he  is 
now  in  substantial  debt,  and  he  and  his  family  were  nearly 
evicted  because  he  ran  behind  his  rent  payments  while  he  was 
unemployed.  The  employer  argues  that  the  client  is  not  a 
"protected  individual"  under  IRCA  because  he  did  not  apply  for 
U.S.  citizenship  within  six  months  of  eligibility^o  and  that 


^°.  U.S.  Commission  on  Civil  Rights,  Civil  Rights  Issues 
Facing  Asian  Americans  in  the  1990 's.  February  1992,  p.  149. 

^'.  The  charging  party  has  never  left  the  United  States  since 
his  entry,  has  been  educated  in  the  United  States,  has  been  law 
abiding,  is  married  to  a  United  States  citizen  and  has  three  U.S>- 
citizen  children  which  he  must  support. 

2°.  8  U.S.C.  1324b(a)(3),  as  amended  by  the  Immigration  Act 
of  1990,  Sec.  533.  By  its  terms,  the  statute  explicitly  bars  a 
lawful  permanent  resident  who  has  not  filed  for  naturalization 
within  six  months  of  eligibility  or  within  six  months  of  the 
passage  of  IRCA  (November  6,  1986)  whichever  is  later,  from 
claiming  citizenship  discrimination.  This  harsh  provision 
ultimately  denies  relief  to  lawful  residents  even  if  they  are  the 
victims  of  actual  citizenship  discrimination.  We  recommend  that 
this  bar  be  promptly  removed. 
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the  G-641  was  inadequate  proof  of  lawful  residency. 

2)  In  another  matter  that  came  through  the  Asian  Law  Caucus, 
a  political  asylee  from  China  was  offered  a  job  but  then 
denied  the  employment  because  he  did  not  have  an  alien 
registration  card  although  he  had  clear  proof  of  work  authori- 
zation as  a  political  asylee.  He  has  filed  a  charge  with  the 
Office  of  Special  Counsel,  but  the  lengthy  time  that  it  tedces 
to  prosecute  this  case  will  force  him  to  remain  at  or  near  the 
poverty  level. 

3)  In  another  matter  hemdled  by  the  Asian  Law  Caucus,  an 
undocumented  but  grandfathered  employee  was  refused  reinstate- 
ment after  pregnancy  leave.  She  filed  charges  with  the  Equal 
Employment  Opportunity  Commission  claiming  that  her  employer 
practiced  pregnancy-*r elated  sex  discrimination,  and  a  lawsuit 
was  filed.  In  defense,  the  employer  aggressively  argued  that 
an  undocvimented  employee  was  barred  from  the  protections  of 
Title  VII  of  the  Civil  Rights  Act  of  1964  since  giving  her 
labor  protections  was  inconsistent  with  IRCA,  and  that 
consequently,  the  court  should  dismiss  her  case.  More  than 
two  years  after  the  motion  to  disr.iss  was  filed,  the  court  in 
a  landmark  ruling  held  that  immigration  status  was  irrelevant 
to  this  Title  VII  case,  and  held  that  the  plaintiff  was 
protected  by  Title  VII. ^^  During  the  pendency  of  the  case, 
however,  the  plaintiff,  a  single  parent,  had  to  endure  long 
periods  of  unemployment  while  she  tried  to  support  her  U.S. 
citizen  child.  After  the  ruling,  a  settlement  was  reached  on 
the  merits  of  the  case  resulting  in  the  plaintiff  receiving 
backpay  -  six  years  after  she  was  terminated.  Unfortunately, 
the  effort  took  hvmdreds  of  hours  of  attorney  time  on  the  part 
of  the  EEOC,  the  plaintiff -intervener,  and  the  defendant. 
Thousands  of  dollars  of  attorney  fees  and  expenses  were 
incurred  by  all  parties. 

The  above  cases  and  findings  confirm  that  the  employer 
sanctions  law  has  created  and  continues  to  impose  great  hardships 
on  legally  authorized  workers  and  their  f£unilies.  It  has  caused 
discrimination,  but  more  importantly  it  has  actually  resulted  in 
effectively  punishing  those  who  are  authorized  to  work.  Further- 
more, undocumented  workers,  especially  undocumented  women, 
including  those  who  are  "grandfathered  employees",  have  been 
subjected  to  an  increase  in  sexual  harassment  according  to  women's 
rights  organizations,  with  little  recourse  for  relief  because  of 
their  fear  that  they  will  never  be  able  to  find  another  job  because 
of  IRCA. 


21    EEOC  V.  Tortilleria  La  Meior.  758  F.2d  585,  (E.D.  Cal. 
1991) 
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While  we  appreciate  the  efforts  of  the  Office  of  Special 
Counsel,  and  in  particular  those  of  Special  Counsel  William  Ho- 
Gonzalez,  to  increase  the  outreach  and  education  to  the  Asian 
American  community  and  to  prosecute  discrimination  cases,  the  law 
is  still  limited  and  the  remedies  available  remain  inadequate. 
And,  while  we  have  developed  materials  to  assist  in  that  education 
and  are  actively  conducting  community  education,  our  experiences  in 
outreach  reveal  that  a  six-year  lapse  after  the  passage  of  IRCA  in 
educating  this  community  has  created  great  ignoreance  and  confusion 
by  employers,  employees  and  unions  -  which  has  resulted  in  massive 
violations  going  unremedied. 

ZV.   ONLY   REPEALINa   EMPLOYER   SANCTIONS   WILL   END   IRCA-RELATED 
DISCRIMINATION 

The  GAG  offered  Congress  three  alternatives:  1)  maintain  the 
current  program;  2)  repeal  sanctions  as  provided  by  law;  or  3) 
strengthen  the  anti-discrimination  provisions,  increase  education 
efforts,  and  develop  a  secure  identification  card. 

Clearly,  no  one  is  advocating  for  maintaining  the  status  quo. 
But  while  the  GAG  favored  the  third  alternative,  it  cautioned  that 
it  was  potentially  fraught  with  civil  liberties  problems  including 
violations  of  constitutionally  protected  rights  to  privacy.  (GAG, 
P.  73)  Thus,  maintaining  the  program  would  leave  Congress  between 
a  rock  and  a  hard  place t  continued  discrifflination  against  Latinos 
and  Asians  on  one  hand,  and  violations  of  other  civil  liberties 
through  a  national  identity  card  on  the  other.  Persons  historical- 
ly the  victims  of  discrimination  would  thus  be  forced  to  abandon 
rights  to  privacy  as  the  price  for  perceived  equal  employment 
opportunity. 

For  immigrant,  Hispanic  and  Asian  communities  repeal  of 
employer  sanctions  is  the  only  solution  that  can  adequately  address 
the  problems  it  created.  The  widespread  discrimination  found  by 
the  OAO  is  not  merely  a  matter  of  statistics  but  rather  the 
numerical  reflection  of  millions  of  acts  of  unlawful  discrimination 
committed  upon  the  least  protected  sectors  of  society. 

The  statistics  represent  millions  of  human  beings  -  Latinos 
and  Asians  -  who  have  been  unduly  and  unlawfully  denied  the 
opportunity  to  work  -  denials  resulting  in  unpaid  bills,  consequent 
evictions,  starving  children,  unclothed  families,  lack  of  health 
care,  and  a  host  of  other  hardships  never  identified  with  nor  by 
those  who  advocate  for  ID  cards  and  who  oppose  repeal.  Thus,  far 
from  creating  jobs  for  08  citizens  and  lawful  residents,  the  law 
has  created  havoc  for  Hispanic  and  Asian  workers  and  their  families 
(which  oftentime  include  D.S.  citizens).  That  price  is  simply  too 
high  for  any  stated  objective. 

Not  surprisingly,  some  members  of  Congress  may  be  reluctant  at 
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this  stage  to  repeal  a  law  that  has  been  on  the  books  for  years. 
Others  even  assert  that  a  call  for  repeal  is  "not  credible"  and 
that  a  national  ID  card  is  the  solution.  The  sad  corollary 
unfortxinately,  la  that  one's  support  for  a  national  ID  card  -  an 
idea  fraught  with  potential  civil  liberties  violations  -  would 
become  the  litaus  test  of  one's  credibility.  We  simply  cannot 
accept  that  as  the  standard  for  civil  rights  protections. 

The  use  of  a  national  identification  card  will  not  curb 
discrimination  by  an  employer  who  simply  refuses  to  interview  or 
even  consider  an  individual  who  is  "foreign  looking  or  sounding". 
Furthermore ,  the  database  (INS  records)  upon  which  these  cards 
would  be  produced  is  permeated  with  inaccuracies  and  incomplete 
records,  and  lacks  comprehensive  records  on  native-born  U.S. 
citizens.  Moreover,  even  if  this  alternative  is  accepted  by 
Congress,  discrimination  will  nevertheless  continue  while  another 
experiment  is  being  phased  in. 

Echoing  the  findings  of  the  GAO  and  the  sentiments  of  those 
advocating  repeal,  the  United  States  Commission  on  Civil  Rights 
unanimously  recommended  that  sanctions  be  repealed,  and  stated 
"Discrimination,  irrespective  of  its  source  and  form,  is  intolera- 
ble, but  discrimination  caused  by  a  policy  of  the  Federal  govern- 
ment is  especially  offensive  and  can  never  be  justified. . .".^^ 

Beyond  the  stories  reflected  by  the  GAO  report,  however,  IRCA 
has  also  resulted  in  the  denial  of  employment  to  those  not 
necessarily  authorized  to  work,  but  no  less  pushed  by  the  condi- 
tions of  poverty,  war,  and  political  repression  in  their  homelands 
to  seek  a  new  life  in  the  United  States.  Millions  have  been  forced 
into  unemployment,  or  have  been  forced  to  endure  increased 
discrimination  in  the  form  of  sexual  harassment,  lower  wages, 
denied  promotions,  etc.  because  of  their  immigration  status.  Thus, 
far  from  "ending  the  exploitation  of  undocumented  persons"  as 
proponents  of  IRCA  alleged,  IRCA  has  resulted  in  heightening  the 
exploitation  and  abuse. 

growing  suppprt  t<?v  Rgp^al 

All  Asian,  Hispanic,  and  civil  rights  organizations,  substan- 
tial numbers  of  the  religious  sector  and  organized  labor,  and  the 
United  States  Commission  on  Civil  Rights  have  urged  Congress  to 
repeal  employer  sanctions.  Of  those  that  have  experienced  and 
fought  discrimination,  none  whatsoever  believe  that  increased 
employer  education  and  an  allegedly  secure  ID  system  will  resolve 
the  discrimination  caused  by  IRCA.  All  point  directly  to  the 
source  of  these  acts  of  discrimination  -  IRCA  -  and  submit  that 


22.  Arthur  A.  Fletcher,  Chairman,  U.S.  Commission  on  Civil 
Rights,  statement  to  the  House  Judiciary  Subcommittee  on  Immigra- 
tion, Refugees,  and  International  Law,  June  27,  1990. 
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repeal  is  the  only  alternative. 

It  is  important  to  note  that  subsequent  to  the  introduction  of 
the  resolutions  for  repeal,  several  organizations  that  either 
supported  or  were  indifferent  to  enployer  sanctions  have  now  joined 
the  call  for  repeal.  They  include  the  Service  Employees  Interna- 
tional Union,  the  Leadership  Conference  on  Civil  Rights,  the  NAACP, 
the  NAACP  Legal  Defense  and  Education  Fund,  the  National  Organiza- 
tion of  Women,  and  the  Latin  American  Coxincil  for  Labor  Advancement 
(LACLA,  AFL-CIO) .  Others  calling  for  repeal  include  the  Interna- 
tional Ladies  Garment  Workers  Union,  the  Amalgamated  Clothing  and 
Textile  Workers  Union,  and  the  Asian  Pacific  American  Labor 
Alliance  (AFL-CIO) .^^ 


V.  EMPLOYER  8AHCTI0N8  COMTINUES  TO  FOSTER  AN  AMTI-IHMIGRANT 
MOVEMENT  THAT  HAS  RESULTED  IN  HATE  VIOLENCE,  IMMIGRANT 
BASHING,  AND  A  CLIMATE  OF  DISTRUST  AND  FEAR. 

Recent  events  in  Los  Angeles,  New  York,  and  the  San  Francisco 
Bay  Area  including  the  uprisings  following  the  acquittal  in  the 
state  trial  of  four  Los  Angeles  police  officers  in  the  Rodney  King 
case,  reconfirm  that  the  scapegoating  of  immigrants  for  our 
society's  problems  has  once  again  become  in  vogue.  Our  nation's 
leaders  on  the  national,  state,  and  local  level  have  unabashedly 
and  without  equivocation  blauned  immigrants  -  documented  and 
undocumented  -  for  every  social  ill.  Framing  this  discontent  has 
been  IRCA  and  its  codification  of  the  perception  that  immigrants 
are  "tsUcing  away  jobs".  This  Congressional  imprimatur  to  the 
scapegoating  of  immigrants  no  doubt  gives  perceived  credibility  and 
approval  to  the  anti-immigrant  bashing.  While  this  practice  is  in 
itself  reprehensible,  such  bashing  has  unfortunately  also  resulted 
in  violence  -  sometimes  fatal  -  perpetuated  upon  Asians  by  those 
who  perceive  them  as  "the  enemy". ~* 

A  responsible  leadership  response  to  this  phenomena  is  to 
finally  accept  that  IRCA's  premises  are  flawed,  and  more  important- 
ly, that  IRCA  has  made  immigrant-based  communities  unfairly  bear 
the  brunt  of  its  experiment.   That  leadership  must  also  realize 


23.  While  the  official  position  of  the  AFL-CIO  leadership  is 
to  support  employer  sanctions,  there  are  strong  voices  for  repeal 
aunong  its  members  and  within  the  major  unions. 

2*.  For  a  summary  of  acts  of  anti-Asian  violence  coinciding 
with  the  introduction  of  the  Simpson  Mazzoli  bill  in  1982  and  with 
the  passage  of  and  imcjlementation  of  IRCA,  see  U.S.  Commission  on 
Civil  Rights,  Recent  Activities  Against  Citizens  and  Residents  9f 
Asian  Descent.  Clearinghouse  Publication  88,  1986;  see  also,  £iyii 
Rights  Issues  Facing  Asian  Americans  in  the  1990 '5.  supra. 
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that  Congress  has  fueled  the  anti-immigrant  bashing  and  violence, 
and  that  failure  to  repeal  sanctions  will  continue  to  add  fuel  to 
the  fire. 


VI .   COMCLUSIOM 

Congress  cannot  demand  that  Asian  and  Hispanic  communities 
continue  to  be  the  guinea  pigs  for  Congress*  failed  experiment.  To 
do  so  would  be  to  irresponsibly  ignore  the  real  impact  of  millions 
of  acts  of  unlawful  discrimination,  and  to  turn  this  nation  back  to 
an  era  when  discrimination  against,  and  lack  of  equal  opportunity 
for,  Asians,  Latinos,  and  other  minorities  was  not  only  socially 
accepted  but  legislated. 

The  employer  sanctions  provision  of  IRCA  has  created  wide- 
spread havoc  and  widespread  discrimination  for  Asian  and  Hispanic 
communities.  Millions  authorized  to  work  have  been  denied 
employment  opportunities,  while  millions  more  have  been  subjected 
to  increased  abuse.  The  only  responsible  course  is  to  repeal  the 
employer  sanctions  provision  immediately. 


The  ASIAN  AMERICAN  LEGAL  DEFENSE  AND  EDUCATION  FUND,  based  in 
New  York,  was  formed  in  1974  to  conduct  impact  litigation,  advocacy 
and  community  education  in  the  areas  of  immigration,  employment, 
civil  rights,  and  voting  rights.  Contact:  Stanley  Mark,  Program 
Director,  AALDEF,  99  Hudson  St.,  12th  Floor,  New  York,  NY  10003 
(212)  966-5932 

The  ASIAN  LAW  CAUCUS,  based  in  San  Francisco,  California  was 
formed  in  1972  to  provide  services,  community  education,  impact 
litigation,  and  advocacy  to  the  third  largest  Asian  American 
community  in  the  United  States  (San  Francisco  Bay  Area) ,  with  an 
emphasis  in  the  areas  of  immigration,  employment/ labor,  housing, 
voting  rights  and  civil  rights.  Contact:  William  R.  Tamayo, 
Managing  Attorney,  Asian  Law  Caucus,  468  Bush  Street,  Third  Floor, 
San  Francisco,  CA  94108  (415)  391-1655 

The  ASIAN  PACIFIC  AMERICAN  LEGAL  CENTER  OF  SOUTHERN  CALIFOR- 
NIA, based  in  Los  Angeles,  California,  was  formed  in  1983  to 
provide  direct  services,  community  education,  impact  litigr.tion, 
and  advocacy  to  the  largest  Asian  American  community  in  the  United 
States.  It  emphasizes  the  areas  of  immigration,  employment 
discrimination,  voting  rights  and  civil  rights.  Contact:  Angelo 
Ancheta,  Staff  Attorney,  APALC,  1010  S.  Flower  St.,  Suite  302,  Los 
Angeles,  CA  90015  (213)  748-2022. 
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Mr.  Mazzoli.  Mr.  Guttentag. 

STATEMENT  OF  LUCAS  GUTTENTAG,  DIRECTOR,  IMMIGRANTS* 
RIGHTS  PROJECT,  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Guttentag.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, thank  you  for  providing  us  with  this  opportunity  to  present  the 
views  of  the  American  Civil  Liberties  Union  regarding  the  em- 
ployer sanctions  provision  of  the  Immigration  Reform  and  Control 
Act  of  1986.  As  today's  hearing  confirms,  I  think  it  is  fair  to  say 
that  no  one  is  satisfied  with  the  current  implementation  and  en- 
forcement of  employer  sanctions  under  IRCA.  Numerous  problems, 
including  widespread  discrimination  have  been  documented.  As  a 
result,  many  proposals  for  change  have  been  advanced. 

As  we  heard  today,  many  have  suggested  that  the  solution  to  dis- 
crimination is  to  require  the  Social  Security  number  to  be  the  sin- 
gle valid  number,  or  the  Social  Security  card  as  the  single  valid 
document,  for  employment  authorization. 

We  appreciate  that  there  is  some  superficial  appeal  to  try  to 
solve  all  the  problems  of  employer  sanctions  through  the  adoption 
of  a  new  employment  authorization  document.  We  agree  that  it  is 
appropriate  to  make  existing  documents  more  counterfeit  resistant. 
But  we  believe  any  movement  toward  a  single  form  of  national 
identity  card  constitutes  a  grave  threat  to  individual  privacy. 

If  the  Social  Security  card  becomes  the  sole  and  mandatory  docu- 
ment for  employment  authorization,  dissemination  of  the  number 
by  every  individual  will  be  mandatory,  will  be  ongoing  and  will  be 
widespread.  As  the  experience  with  drivers'  licenses  shows,  once  a 
document  is  mandated  for  one  common  purpose,  then  that  docu- 
ment becomes  required  for  all  purposes  by  everyone. 

As  a  result,  if  the  Social  Security  card  becomes  the  mandated 
form  of  employment  authorization,  it  will  become  impossible  to 
maintain  any  confidentiality  of  that  number  at  all.  Yet,  the  Social 
Security  number  has  become  the  critical  gateway  for  accessing  end- 
less personal  data  and  private  information  about  individuals. 

It  is  not  surprising,  and  indeed  noteworthy,  that  when  President 
Clinton  released  his  tax  returns  to  the  public,  he  redacted  his  So- 
cial Security  number.  Many  incidents  prove  the  wisdom  of  doing  so. 

Our  testimony  sets  forth  a  number  of  examples.  Let  me  just  state 
a  few.  An  April  New  York  Times  op-ed  piece  reports  in  detail  how 
one  private  citizen  using  only  a  Social  Security  number  was  alale 
to  obtain  Dan  Quayle's  credit  record,  Dan  Rather's  spending  habits, 
and  Vanna  White's  home  telephone  number. 

A  May  Wall  Street  Journal  article  reveals  that  many  of  the  most 
widely  held,  publicly  traded  corporations  in  this  country  provide  ex- 
tensive shareholder  information  about  shareholder  purchases  and 
dividend  payments  and  other  information  by  telephone  to  anyone 
who  provides  simply  a  Social  Security  number. 

The  TRW  data  credit  bureau  offers  a  service  called  Social  Search 
that  promises  to  locate  anyone  in  their  170-million-person  data 
base  solely  upon  the  provision  of  a  Social  Security  number. 

Other  newspaper  articles  show  that  access  to  the  Social  Security 
number  can  allow  unauthorized  individuals  to  obtain  government 
benefits  payments,  credit  cards  and  even  personal  checks. 


301 

In  short,  once  the  Social  Security  number  is  known,  an  ingenious 
or  unscrupulous  investigator  or  person  can  obtain  virtually  any  in- 
formation about  a  person's  personal  or  private  life. 

Advocates  for  a  single  identifier  point  to  countries  like  Germanv 
and  France  as  examples  of  Western  industrialized  countries  with 
national  identification  card  systems.  We  have  looked  at  those  sys- 
tems. We  heard  some  testimony  about  them  this  morning.  A  care- 
ful look  at  those  systems  shows  that  what  those  countries  have  in 
place  is  a  far  less  invasive  invasion  of  privacy  than  universal  and 
mandatory  use  of  the  Social  Security  number  in  the  United  States 
would  be. 

In  Germany,  for  example,  identity  cards  are  administered  at  the 
local  level  with  no  linkage  to  a  central  data  bank,  and  all  the  data 
obtained  during  the  production  process  is  erased  after  the  card  is 
issued. 

In  France,  there  is  no  national  data  base  and  there  are  nearly 
40,000  locations  where  cards  can  be  issued.  Australia  and  Great 
Britain,  two  countries  with  which  we  share  more  of  a  common  legal 
tradition  than  France  and  Germany,  have  considered  and  rejected 
implementing  a  national  identity  card  system. 

Only  Canada  has  experimented  with  a  system  similar  to  the  So- 
cial Security  number-based  approach  that  some  are  advocating  for 
the  United  States.  But  Canada  is  now  moving  in  the  opposite  direc- 
tion as  a  result  of  significant  privacy  problems  that  have  occurred 
there. 

For  example,  in  1986,  the  identifiable  tax  records  of  16  million 
Canadians  were  stolen  from  the  Canadian  equivalent  of  the  IRS, 
the  Internal  Revenue  Service.  The  Canadian  Privacy  Commissioner 
called  that  episode  a  Chernobyl  for  data  protection.  Despite  all  the 
safeguards  Canada  had  imposed,  security  simply  could  not  be  as- 
sured. 

In  concluding,  let  me  say  that  we  understand  that  the  use  of  the 
Social  Security  number  and  card  has  expanded  significantly  since 
their  introduction  in  1935,  far  beyond  that  which  was  ever  envi- 
sioned when  the  system  was  created.  But  that  expansion  has  re- 
sulted in  a  significant  decrease  in  the  privacy  that  we  experience 
in  this  country  now.  And  it  has  been  the  result  of  piecemeal  legisla- 
tion by  Congress  looking  at  a  narrow  issue  at  one  particular  time. 

Whenever  Congress  has  squarely  confi-onted  the  question  of 
whether  to  create  a  national  identity  card,  it  has  rejected  that  op- 
tion. It  did  so  explicitly  in  the  IRC  A  of  1986.  It  did  so  again  with 
the  pilot  program  in  1990.  We  urge  it  to  do  so  again  today. 

Mr.  Mazzoli.  Thank  you. 

[The  prepared  statement  of  Mr.  Guttentag  and  Mr.  Maciel  fol- 
lows:] 
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Prepared  Statement  of  Lucas  Guttentag,  Director,  L\DknGR.\NTs' 
Rights  Project,  American  Civil  Liberties  Union,  and 
Antonio  Maciel,  Staff  Attorney 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  providing  us  with  this  opportunity  to  present  the  views  of  the 
American  Civil  Liberties  Union  (ACLU)  regarding  the  employer  sanctions  provision  of  the 
Immigration  Reform  and  Conuol  Act  of  1986  (IRCA),  which  requires  employers  to  verify 
the  identity  of  new  employees  as  well  as  their  eligibility  to  work  in  the  United^ States.  The 
ACLU  is  a  national,  non-partisan  organization  with  more  than  300,000  members  devoted 
to  protecting  the  Bill  of  Rights.  The  ACLU's  Immigrants'  Rights  Project  is  a  national 
project  of  the  ACLU  dedicated  to  enforcing  the  constitutional  and  civil  rights  of  immigrants 
and  refugees.  The  ACLU  has  submitted  testimony  concerning  IRCA  and  employer 
sanctions  on  numerous  prior  occasions  both  since  enactment  and  while  it  was  being 
considered  by  this  Committee  and  by  Congress  as  a  whole.  In  addition,  the  ACLU  has 
studied  and  reported  on  the  discriminatory  impact  of  employer  sanctions,  has  sought  to 
educate  employers  and  workers  about  the  requirements  of  the  law,  and  has  represented 
victims  of  sanctions-related  discrimination. 

As  others  are  addressing  concerns  such  as  the  discriminatory  consequences  and 
dubious  effectiveness  of  employer  sanaions,  we  will  limit  our  comments  to  the  disturbing 
suggestions  for  creating  a  single,  mandatory  identification  card  or  number  for  work 
authorization  purposes. 


INTRODUCTION  AND  OVERVIEW 

Since  the  enactment  of  IRCA  in  1986,  and  despite  anti-discrimination  provisions 
designed  to  protect  authorized  workers,  employer  sanctions  have  led  to  a  disturbing  increase 
in  job  discrimination  against  racial  and  ethnic  minorities,  the  foreign-bom,  and  persons  who 
are  not  citizens  of  the  United  States.^  Because  the  discriminatory  impact  of  employer 
sanctions  has  been  well-documented,  and  because  there  is  a  perception  of  widespread  use 
of  fraudulent  documents.  Congress  and  others  have  turned  their  attention  to  exploring 
possible  remedies.  It  has  been  argued  that  at  least  some  of  the  sanctions-related  job 
discrimination  can  be  attributed  to  employer  confusion  regarding  the  multiple  documents 


^  S££,  for  example,  Immigration  Reform:   Employer  Sanctions  and  the  Question  of 
Discrimination.  GAO/GGD-90-62  (1990);  Immieration  Reform:   Status  of  Imolementing 
Fmplover  Sanctions  After  Second  Year.  GAO/GGD-89-16  (1989);  The  City  of  New 
York  Commission  on  Human  Rights,  Tarnishing  the  Golden  Door:   A  Report  on  the 
Widespread  Discrimination  Against  Immigrants  and  Persons  Perceived  as  Immigrants 
Which  Has  Resnlted  From  the  Immigration  Reform  and  Control  Aa  of  1986  (1989); 
Mexican  American  Legal  Defense  and  Education  Fund  and  the  American  Civil  Liberties 
Union,  The  Human  Costs  of  Emplover  Sanctions  (1989). 
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that  currently  can  be  used  to  verify  the  identity  and  status  of  prospective  employees.^  It 
has  further  been  argued  that  the  establishment  of  a  single  identification/work  authorization 
card  would  allow  employers  to  distinguish  between  authorized  and  unauthorized  workers 
quickly  and  easily,  would  address  the  concerns  of  fraud,  and  would  ameliorate  much  of  the 
discrimination.^ 

A  number  of  proposals  have  been  advanced  to  establish  such  an  employment 
verification  system,  including  the  Senate  Subcommittee  on  Immigration  and  Refugee  Affairs' 
recommendation  that  driver's  licenses  be  issued  only  after  an  applicant's  social  security 
number  has  been  verified  and  validated.^  Under  this  proposal,  a  driver's  license  with 
Social  Security  number  would  become  ihfi  American  identification/work  authorization  card. 
Anyone  not  holding  a  valid  driver's  license  or  state  identification  card  (for  non-drivers) 
would  not  be  eligible  for  employment. 

However,  such  a  system,  or  any  other  system  that  relies  principally  or  exclusively  on 
Social  Security  numbers,  would  be  inherently  unreliable  and  nearly  impossible  to  implement 
effectively.  More  significantly,  it  raises  a  myriad  of  concerns  regarding  individual  privacy, 
manipulation  of  records,  and  use  of  information  and  documents  for  purposes  other  than 
those  for  which  they  were  originally  intended. 

Proponents  of  a  Social  Security  number  system  state  that  the  number  is  already 
widely  used,  and  has  become  a  de  facto  national  identifier.  Even  if  this  were  true,  it 
demonstrates  the  need  for  limiting  use  of  the  number,  not  for  expanding  it  further,  or  for 
federally  mandating  a  national  identification  card.  Indeed,  even  President  Qinton 
recognized  the  intrusions  into  privj^cy  that  wide-spread  access  to  Social  Security  numbers 
poses  when,  in  keeping  with  his  desire  for  privacy,  his  Social  Security  number  was  redacted 
on  the  public  copies  of  his  federal  tax  returns.^ 


AN  EMPLOYMENT  VERIFICATION  CARD 

Under  IRCA,  employers  are  required  to  verify  the  identity  of  potential  employees 
and  their  eligibility  to  work  in  the  U.S.  A  variety  of  documents  are  acceptable,  including 


y   Immigration  Reform:   Employpr  Sanctions  and  the  Question  of  Discrimination. 
GAO/GGD-90-62  at  60-62  (1990). 

^  Subcommittee  on  Inunigration  and  Refugee  Affairs  of  the  Senate  Committee  on 
the  Judiciary,  Options  for  a  New  Emplovm«^nt  Verification  System  (1992). 

^  "Clintons  Pay  $70,228  in  Taxes  for  1992,"  T^«!  Angeles  Times.  April  16,  1993,  at  A- 
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passports,  birth  certificates,  driver's  licenses,  voter  registration  cards  and  Social  Security 
cards.  Employers  are  liable  for  sanctions  for  failing  to  comply  with  the  verification 
requirements. 

When  Congress  enacted  IRCA,  it  explicitly  declined  to  authorize  the  establishment 
of  a  national  identification  card  as  a  means  of  enforcement: 

Nothing  in  this  section  shall  be  construed  to  authorize  directly 
or  indirectly,  the  issuance  or  use  of  a  national  identification 
card  or  the  establishment  of  a  national  identification  card.^ 

During  the  debate  on  IRCA,  Senator  Alan  Cranston  (D-CA)  presciently  stated  that 
the  failure  of  employer  sanctions  would  lead  a  future  Congress  to  enact  a  national 
identification  card: 

Employer  sanctions  can  be  the  first  step  toward  a  national 
identification  card  -  internal  passport  system  -  a  primary  tool  of 
totalitarian  govenmients  to  restrict  the  freedom  of  its  citizens. 
And.  when  employer  sanctions  are  discovered  not  to  be  working 
...  that  is  when  the  danger  of  taking  the  second  step  occurs.^ 

As  Senator  Cranston  predicted,  debate  over  the  national  identity  card  has  been 
revived  in  recent  years  in  response  to  the  problems  arising  from  the  employer  sanctions 
provisions  of  IRCA.  Indeed,  in  1990,  to  respond  to  the  perception  of  employer  confusion 
over  the  reliability  of  existing  documents,  a  number  of  bills  that  moved  in  the  direction  of 
creating  mandatory  identification/work  authorization  cards  was  introduced.-' 

The  identity  card  proposal  that  came  closest  to  becoming  law  was  proposed  by 
Senator  Alan  Simpson  (R-WY).  The  provision  called  for  an  identity  card/driver's  license 
pilot  program,  using  the  Social  Security  number  and  biometric  identification,  such  as  a 
fingerprint.  The  card  was  intended  as  a  document  that  would  establish  both  work 
authorization  and  identity.    Significantly,  the  identity  card  provision  was  dropped  after 


^  8  U.S.C.  1324(c)  (1989). 

^    132  Cong.  Rec.  S 16904  (daily  ed.  Oct.  17,  1986). 

^  Sse.  £^.  S.214,  introduced  January  25,  1939,  101st  Congress,  1st  Session  (directing 
the  development  of  a  prototype  of  a  counterfeit-resistant  social  security  card);  S.2446. 
introduced  April  5  (legislative  day,  January  23),  19930,  101st  Congress,  2d  Session 
(calling  for  an  improved  counterfeit-resistant  social  security  card  with  a  photograph  and 
a  reduced  number  of  work  authorization  documents). 
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strenuous  opposition  from  the  Hispanic  Caucus  and  other  civil  rights  advocates;^' 
Nonetheless,  a  similar  proposal  was  revived  by  the  Senate  Subcommittee  on  Immigration 
and  Refugee  Affairs  last  year,  and  Congressman  Beilenson  (D-CA)  recently  introduced 
legislation  (H.R.  1031)  that  calls  for  the  development  of  a  new  Social  Security  card  with 
biometric  information  to  be  used  as  the  single  acceptable  work  authorization  document. 


THE  SOCIAL  SECURITY  NUMBER 

All  the  proposals  for  an  identification/work  authorization  card  rely  on  the  Social 
Security  number  (SSN)  as  the  primary  identifier.  However,  reliance  on  the  SSN  is 
dangerously  misguided,  given  both  the  lack  of  reliability  of  the  SSN  as  an  identifier  and  the 
invasion  of  privacy  (through  both  authorized  and  unauthorized  use  of  the  number)  that 
widespread  use  inevitably  permits.  Indeed,  while  use  of  the  number  has  increased 
significantly  since  its  inception,  such  expansion  has  been  the  result  of  incremental 
congressional  action  that  oftentimes  led  to  unforeseen  results.  In  contrast,  whenever 
Congress  has  specifically  focused  on  whether  to  convert  the  SSN  into  a  de  facto  national 
identifier  it  has  voiced  strong  opposition  and  repeatedly  prohibited  such  use. 

The  SSN  was  created  in  1935  solely  for  the  purpose  of  tracking  contributions  to  the 
Social  Security  fund.  Workers  covered  by  the  Social  Security  program  were  issued  an 
account  number,  which  they  were  then  required  to  report  to  employers.  In  turn,  employers 
then  reported  to  the  IRS  information  on  wages  paid  and  taxes  withheld  from  their 
employees.  In  a  move  towards  efficient  recordkeeping.  President  Roosevelt  issued  Executive 
Order  9397  in  1943,  which  encouraged  federal  agencies  to  use  the  SSN  when  establishing 
a  "new  system  of  permanent  account  numbers  pertaining  to  individual  persons."  In  1961. 
the  Civil  Service  Commission  began  using  the  number  to  identify  all  federal  employees.  The 
following  year  the  IRS  required  the  number  on  all  individual  tax  returns.  In  each  instance 
Congress  or  the  Executive  considered  only  the  immediate  proposal  and  not  the  broader 
implications  of  expanded  reliance  on  the  SSN. 

Over  the  next  decade,  the  number's  uses  by  the  government  and  the  private  sector 
expanded  dramaucally.  A  person  was  required  to  provide  an  SSN  when  applying  for  many 
government  benefits  and  programs,  and  the  private  sector  began  to  use  it  as  the  identifier 
of  choice  for  a  wide  variety  of  commercial  transactions,  including  credit,  insurance,  as 
identification  on  personal  checks  and  even  to  enrol  in  college. 

As  the  demand  for  the  number  grew,  so  did  concern  over  abusive  uses.  In  1971,  a 
Social  Security  Administration  Task  Force  issued  a  report  decrying  the  run-away  use  of  the 
SSN  for  identification  purposes  and  questioning  the  desirability  of  "any  kind  of  universal 
identification   system."      In   the   same   year,   the   Senate   Judiciary   Subcommittee    on 


Conp.  Rec.  H 12980- 12987  (daily  ed.  Ort.  26,  1990) 


306 


Constitutional  Rights  held  hearings  on  "Federal  Data  Banks,  Computers  and  the  Bill  of 
Rights. "  Department  of  Health,  Education  and  Welfare  (HEW)  Secretary  Elliot  Richardson 
testified  that  while  "[t]here  would  be  an  enormous  convenience  in  having  a  single  identifier 
for  each  individual  ...  it  is  this  very  ease  of  assembling  complete  records,  of  course,  which 
raises  the  specter  of  invasion  of  privacy."^ 

Two  years  later,  in  1973,  HEW  issued  a  report  entitled  Records.  Computers  and  the 
Rights  of  Citizens,  warning  that  the  creation  of  a  standard  universal  identifier  would  lead 
to  a  national  dossier  system  that  could  track  people  throughout  their  lifetime.  The  HEW 
report  strongly  opposed  the  implementation  of  a  national  identifier  because  an  "uncontrolled 
linkage  of  records  about  people,  particularly  between  government  or  government-supported 
automated  personal  data  systems,"  had  the  potential  to  lead  to  invasions  of  privacy.  The 
following  year  Congress  enacted  the  Privacy  Act  of  1974,  which  prohibited  new  uses  of  the 
SSN  unless  Congress  itself  authorized  them  and  recognized  that  if  the  use  of  the  SSN  as  an 
identifier  continued  to  expand,  the  incentives  to  link  records  and  broaden  access  would  also 
increase. 

During  the  1980s,  Congress  again  authorized  piecemeal  expansion  of  the  uses  of  the 
SSN.  For  example,  states  were  authorized  to  require  the  number  as  the  identifier  on 
driver's  licenses,  and  the  Tax  Reform  Act  of  1988  requires  that  children  claimed  as 
dependents  on  tax  returns  have  an  SSN.  Yet,  when  Congress  explicitly  confronted  whether 
the  SSN  should  be  converted  into  a  national  identification  system,  it  rejected  doing  so.  As 
already  noted,  in  both  1986  and  1990  Congress  refused  to  allow  the  SSN  to  become  the  sole 
identifier  for  employment  authorization  purposes. 

Even  though  the  SSN  is  currently  used  for  many  purposes  for  which  it  was  not 
originally  intended,  significant  differences  exist  between  widespread  use  of  the  SSN  and  a 
federally  mandated  single  identifier.  As  already  stated,  despite  periods  of  growing  use  of 
the  number.  Congress  has  on  several  occasions  recognized  the  danger  and  attempted  to  limit 
its  use  for  fear  that  it  was  becoming  a  universal  identifier.  A  mandatory  identity  card  that 
relies  on  the  SSN  will  severely  compromise  individual  privacy.  The  SSN  was  never  intended 
to  be  relied  on  by  itself  as  foolproof  identification;  historically,  SSNs  have  been  easy  to 
obtain.  Moreover,  as  a  praaical  matter,  using  the  SSN  for  positive  identification  poses 
administrative  problems  and  potential  costs  of  2  billion  dollars. 


^  Federal  Data  Banks.  Computers  and  the  Bill  of  Rights:   Hearings  Before  the 
Subcommittee  on  Constimtionai  Rights  of  the  Senate  Committee  on  the  Judiciary.  92d 
Congress,  1st  Session  (1971),  at  794. 
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PRIVACY  IMPLICATIONS:   ABUSING  INFORMATION 

The  Social  Security  number  has  come  to  be  the  single  critical  gateway  for  accessing 
information  about  individuals  in  a  manner  never  envisioned  by  its  creators.  In  a  chilling 
example,  a  1990  brochure  by  TRW  Credit  Data,  which  holds  itself  out  as  the  nation's  largest 
provider  of  consumer  credit  information  and  claims  to  maintain  information  on  nearly  170 
million  consumers  nationwide,  advertised  a  service  called  Social  Search: 

In  pursuit  of  those  who  have  disappeared  -  former  customers, 
college  alumni  or  missing  shareholders  -  TRW  brings  you  Social 
Search:  A  state-of-the-art  locating  tool  that  puts  our  expansive 
databases  to  work  for  you  ...  All  you  need  are  the  Social 
Security  numbers  of  those  you're  attempting  to  locate  and  you 
can  reach  those  hard-to-find  individuals  who  may  have  moved 
or  changed  their  names. 

Unfortunately,  this  is  not  an  isolated  example.  Endless  information,  including  credit 
history,  personal  spending  habits,  stock  ownership,  residential  addresses,  unlisted  home 
telephone  numbers,  family  information  and  employment  data  are  all  accessible  to  ingenious, 
and  occasionally  unscrupulous,  investigators  with  access  to  an  individual's  social  security 
number.  Thus,  disclosure  of  the  number  is  the  critical  event  that  compromises  individual 
privacy.  Yet  under  the  proposed  identity  card  systems,  such  disclosure  would  be  mandatory, 
ongoing  and  widespread. 

In  a  recent  New  York  Times  Op-Ed  article,  Jeffrey  Rothfeder  described  the  ease  with 
which  he  -  a  private  citizen  ~  obtained,  for  only  $50.00,  a  copy  of  Dan  Quayle's  credit 
report.^  The  credit  report  contained  Quayle's  SSN,  and  with  that  information  Mr. 
Rothfeder  was  able  to  obtain  the  Quayle's  unlisted  address  and  telephone  number.^ 
Through  similar  efforts,  he  also  was  able  to  obtain  information  on  Dan  Rather's  spending 
habits  for  a  specific  month,  and  television  celebrity  Vanna  White's  home  phone  number.^ 


Similarly,  the  Wall  Street  Journal  reported  in  May  that  numerous  of  the  country's 
most  widely  held  publicly-traded  companies,  such  as  AT&T,  Exxon  and  Philip  Morris,  allow 


^  Jeffrey  Rothfeder,  "What  Happened  to  Privacy?"  New  York  Times.  April  13,  1993. 

^  Use  of  Social  Security  Number  as  a  National  Identifier:   Hearing  Before  the 
Subcommittee  on  Social  Security  of  the  House  Committee  on  Ways  and  Means.  102d 
Cong.,  1st  Sess.  75-76  (1991)  (statement  of  Jeffrey  Rothfeder) 

^  Rothfeder,  supra  note  11. 
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telephonic  access  to  a  stockholders'  ownership,  dividends  and  recent  trading  activity.  The 
only  information  needed  to  obtain  the  data  is  the  shareholder's  social  security  number.^ 

Indeed,  the  SSN  by  itself  discloses  significant  information  about  a  person's  personal 
history.  For  example,  the  first  three  numbers  of  the  SSN  indicate  the  state  or  territory  in 
which  the  holder  resided  at  the  time  the  card  was  issued;^  the  following  two  numbers 
provide  information  on  approximately  when  the  number  was  issued.^ 

Government  agencies  also  share  their  information  on  individuals  with  the  private 
sector.  The  state  departments  of  motor  vehicle  that  require  SSNs  do  not  restrict  access  to 
the  information  they  hold.^  In  fact,  many  departments  of  motor  vehicle  regularly  sell 
their  database  information  to  private  entities  such  as  insurance  companies  and 
newspapers.^ 

The  growing  ease  with  which  information  can  be  obtained  and  exchanged  inexorably 
leads  to  abuse.  For  example,  in  the  past,  the  Social  Security  Administration  (SSA)  disclosed 
SSNs  to  the  private  sector  until  public  outrage  halted  the  activity.  In  1989,  it  was  discovered 
that  the  SSA  had  been  in  the  business  of  using  its  massive  data  files  to  verify  SSNs  for 
commercial  purposes.  Following  public  disclosure,  the  Social  Security  Commissioner 
announced  in  April  1989  that  the  agency  decided  not  to  process  magnetic  tapes  containing 
140  million  names  and  SSNs  submitted  by  the  private  TRW  Credit  Data.  At  a  Senate 
hearing  on  the  matter,  Senator  David  Pryor  (D-AR)  expressed  outrage  at  the  earlier 
verifications,  saying  the  agency  had  violated  people's  right  of  privacy.  Sen.  Pryor  chastised 
the  Commissioner,  "As  far  as  I'm  concerned,  this  is  as  far  away  from  the  mission  of  the  SSA 
as  anything  I've  ever  heard  of."^  While  Senator  Pryor  commended  the  SSA  on  its 
decision  to  halt  verification  of  social  security  numbers  for  businesses,  the  damage  had  been 
done: 

I  am  glad  that  Commissioner  Hardy  has  taken  this  path  and 
seen  fit  to  preserve  the  confidentiality  of  the  Social  Security 
files.    Unfortimately,  ...  this  aaion  comes  too  late  to  protect 


^  "Phone  Lines  Pay  Dividends  to  Curious,"  Wall  Street  Journal.  May  21,  1993. 

^  National  Employment  Screening  Services.  Social  Security  Number  Guide,  at  3. 

i^IdLat4 

^  Currently,  only  New  Jersey  and  California  restrict  access  to  this  information. 

^  "No  Driving  Record  Privacy  in  Massachusetts,"  Newsbvtes  News  Network.  March 
17,  1993 

S,  April  15,  1990,  at  1. 


some  150,000  people  whose  files  were  violated  during  a  test  run 
for  TRW  and  for  more  than  three  million  people  on  whom 
verifications  were  conducted  for  Citibank  and  other  firms  in 
past  years.^ 

Credit  bureaus  have  also  been  severely  criticized  for  reportedly  selling  information 
on  individuals'  credit  status  to  direct-mail  and  telemarketing  companies,  and  for  providing 
erroneous  information  on  their  reports.  For  example,  in  the  fall  of  1991,  TRW  admitted 
that  problems  in  its  system  caused  all  residents  of  four  New  England  states  to  be  mistakenly 
branded  as  "deadbeats."^ 

As  this  and  other  experience  reveal,  a  private  investigator  needs  only  a  name,  a  SSN 
and  a  computer  to  unearth  vast  amounts  of  information  on  any  individual.^  For 
example,  reports  by  newspapers  have  revealed,  on  several  occasions,  how  unscrupulous 
individuals,  armed  only  with  a  person's  SSN,  can  easily  obtain  his  or  her  Social  Security 
benefits  or  other  government  payments,  are  able  to  order  new  personal  checks  at  a  new 
address  on  that  person's  private  checking  account,  can  receive  credit  cards  in  the  person's 
name,  and  may  even  be  able  to  obtain  the  person's  paycheck.^  In  California,  reported 
cases  of  fraud  involving  the  use  of  others'  SSNs  have  increased  from  390  cases  in  1988  to 
over  800  in  1991.^ 

As  the  President  recognized  when  he  redacted  his  own  SSN  prior  to  making  public 
his  tax  returns,  public  disclosure  of  the  SSN  is  in  and  of  itself  an  invasion  of  privacy.   Yet 


^  li  Other  examples  of  government  disclosure  of  confidential  information  for 
purposes  other  than  those  for  which  it  was  initially  intended  can  also  be  cited.   For 
instance,  the  confidentiality  of  Census  Bureau  information  was  violated  during  World 
War  II  to  help  the  War  Department  locate  Japanese-Americans  so  they  could  be  forcibly 
moved  to  internment  camps.  And.  during  the  Watergate  years  there  were  illegal 
disclosures  and  uses  of  Internal  Revenue  Service  documents  and  other  government 
records  for  political  purposes. 

2^  "FTC  Cites  Trans  Union  Over  Credit  Data,"  Chicago  Tribune.  January  13,  1993, 
at  C-1. 

^  "Computer  Is  Only  Tool  This  Sleuth  Needs,"  The  Hartford  Courant.  January  5. 
1993,  at  B-1. 

22/  "Victims  Urge  Crackdown  on  Identity  Theft,"  Boston  Globe.  July  9,  1991,  at  13, 
20;  "Bank  Robbers'  Latest  Weapon:   Social  Security  Numbers,"  New  York  Times. 
September  27,  1992,  at  7. 

^  "Thieves  Hit  Social  Seciuity  Numbers,"  San  Francisco  Chronicle.  August  30,  1991 
at  A-1. 
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such  disclosure  is  inevitable,  and  indeed  will  become  mandatory,  if  a  single  form  of 
identification  is  mandated  that  contains  the  Social  Security  number.  The  Court  of  Appeals 
for  the  Fourth  Circuit,  in  a  recent  decision  that  prohibited  public  disclosure  of  a  person's 
SSN  as  a  condition  of  the  right  to  vote,  stated,  "The  harm  that  can  be  inflicted  from  the 
disclosure  of  a  SSN  to  an  unscrupulous  individual  is  alarming  and  potentially  financially 
ruinous."^ 

Any  system  requiring  the  use  of  the  SSN  as  the  sole  or  primary  verifier  for  identity 
and  employment  authorization  would  greatly  exacerbate  the  problems  that  already  exist  as 
the  use  of  the  SSN  will  become  even  more  widespread.  The  temptation  will  be  irresistible 
to  make  the  SSN  and  its  underlying  database  available  to  countless  other  agencies.  In  fact, 
a  study  that  proposes  the  creation  of  a  national  work  authorization  card  makes  that 
frightening  recommendation:  "[F]uture  legislation  should  permit  greater  flexibility  for  use 
of  work  authorization  data  ...  for  broader  public  administration  and  law  enforcement 
purposes."^  Precisely  such  proposals  demonstrate  why  a  national  identity  card  system, 
however  benignly  intended,  must  be  rejected,before  the  ability  to  control  access  and 
dissemination  is  lost  entirely.  Once  the  system  is  in  place,  it  will  take  on  a  life  of  its  own 
and,  as  in  the  past,  the  prospects  for  containing  the  consequences  will  be  diminished  even 
further. 


IDENTIFICATION  SYSTEMS  IN  OTHER  NATIONS:     "A  CHERNOBYL  FOR  DATA 
PROTECTION." 

Advocates  of  a  single  document  employment  verification  system  often  point  to  other 
countries,  such  as  Germany  and  France,  as  examples  of  western  industrialized  nations  with 
successful  national  identification  card  systems.  However,  a  more  careful  review  of  the 
systems  in  those  countries  shows  that  they  are  not  as  invasive  as  use  of  the  SSN.  In  fact,  the 
national  identity  card  systems  of  these  two  countries  are  fairly  limited,  with  little  information 
on  the  cards  and  preservation  of  databases  that  are  widely  decentralized.^  Moreover, 
the  systems  are  not  problem-free,  despite  attempts  to  limit  their  scope.  In  both  countries, 
there  have  been  problems  with  forgeries  and  with  the  inability  of  data  protection  agencies 


3^  r.reidinger  v.  Davis.  1993  U.S.  App.  LEXIS  5774  n.  9  (March  22,  1993). 

^  David  Simcox,  Secure  Identification:   A  National  Need  -  A  Must  for  Immigration 
Control.  Center  for  Immigration  Studies,  1989. 

22/  The  only  Western  European  countries  which  use  a  national  identifier  broadly  for 
both  public  and  private  purposes  are  Denmark,  Greece,  Luxembourg,  Norway,  Spain  and 
Sweden.  These  countries,  however,  have  a  data  protection  agency  and/or  protective 
legislation  in  place.  None  of  the  current  proposals  contemplates  the  creation  of  either  to 
accompany  the  identification  system,  therefore  creating  a  dangerously  unregulated 
system. 
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to  safeguard  individual  privacy.  Most  fundamentally,  perhaps,  neither  country  has  the  social 
or  legal  history  and  tradition  comparable  to  the  United  States  of  protecting  and  valuing 
individual  privacy  and  civil  rights.  In  fact,  those  countries  that  share  a  legal  tradition  with 
the  United  States,  Australia,  Great  Britain  and  Canada,  have  rejected  a  national 
identification  system  comparable  to  the  one  proposed  by  American  advocates,  or  are 
consciously  moving  away  from  it. 

In  Germany,  each  person  is  issued  a  national  identity  document  at  age  sixteen.  The 
card  includes  a  photograph,  name,  date  and  place  of  birth,  nationality,  issuing  authority, 
address,  and  identity  card  number.  Individuals  are  nfll  required  to  carry  the  ID  and 
Germany  prohibits  the  inclusion  on  the  card  of  fingerprints  or  coded  serial  numbers  based 
on  the  age  or  other  personal  facts  of  the  holder.^  The  German  identity  cards  are 
administered  at  the  local  level,  with  no  linkage  to  a  central  data  bank.  The  IDs  are 
produced  at  a  central  location,  but  any  data  stored  during  the  process  of  production  is 
erased  immediately  afterwards.  Nonetheless,  there  is  great  concern  that  the  system  will  lead 
to  the  matching  and  linking  of  information  among  databanks.  There  is  an  additional 
concern  that  the  identity  cards  promote  discrimination  and  increase  polarization  between 
the  police  and  individuals.  For  example,  information  gathered  about  individuals  at  borders 
and  at  control  points  set  up  near  demonstrations  and  meetings  of  radical  groups  has  been 
stored  for  lengthy  periods  under  certain  circumstances.  This  has  been  criticized  on  the 
ground  that  innocent  people  will  be  entered  into  the  computer  of  the  Federal  Criminal 
Bureau  or  a  state  police  agency.^ 

In  France,  French  residents  are  also  issued  identity  cards  but  they  are  not  required 
to  carry  them.  The  card  includes  name,  signature,  date  and  place  of  birth,  height  and 
photograph.  A  pilot  program  was  developed  to  study  the  feasibility  of  automating  identity 
cards  and  placing  a  fingerprint  on  the  cards.  Although  the  pilot  program  was  limited 
(individuals  did  not  need  to  use  the  new  identity  cards  to  establish  their  identities  and  the 
databases  remained  at  the  local  level  instead  of  being  centralized),  it  caused  much  outrage. 
One  French  Senator,  Jacques  Thyraud,  conmiented,  "[T]he  difference  between  a  totalitarian 
state  and  a  democratic  one  is  that  in  the  former  all  individuals  are  suspects  while  in  the 
latter  there  are  special  rules  to  identify  those  who  disturb  the  public  peace."  France,  again 
like  Germany,  does  mil  have  a  national  database  to  run  the  system.  Currently  there  are 
nearly  40,000  places  in  France  where  a  citizen  can  be  issued  a  card.^^^  If,  in  spite  of 
strong  opposition,  the  pilot  program  were  implemented  at  a  national  level,  the  system  would 
nevertheless  continue  to  be  decentralized,  and  there  would  be  about  as  many  different  data 


^  J.  Eaton,  Card-Carrving  Americans:    Privacv.  Securitv.  and  the  National  ID  Card 
Debate,  at  123  (1986). 

^  G.  Brunthal,  Political  Lovaltv  and  Public  Service  in  West  Germanv.  at  168  (1990). 

^  L.  Cadoux,  Background  Paper  for  International  Conference  on  Secure  Personal 
Identification:   Balancing  Securitv.  Effidencv  and  Privacv.  at  10  (1990). 
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bases  as  issuing  centers  -  approximately  100.^  France  does  have  a  national  data  base 
for  reporting  stolen  or  lost  cards.  However,  only  local  authorities  and  police  have  access 
to  this  limited  data  base  when  issuing  new  cards.^ 

Australia  has  considered  implementing  a  national  identity  card  system,  but  has 
rejected  doing  so.  After  the  Australian  government  announced  in  1985  that  it  intended  to 
introduce  legislation  to  establish  a  national  identity  card,  many  concerns  were  raised.  The 
criticisms  surrounded  issues  of  privacy,  abuse  of  the  card,  fraudulent  use  of  the  card  because 
of  breeder  documents,  data  protection,  and  human  rights.  Justice  Michael  D.  Kirby, 
President  of  the  Court  of  Appeal,  stated,  "What  is  at  stake  is  nothing  less  than  the  nature 

of  our  society  and  the  power  and  authority  of  the  state  in  relation  to  the  individual The 

danger  of  the  new  surveillance  is  that  all  this  will  change."  After  much  heated  debate,  the 
proposal  for  the  card  was  ultimately  dropped.  In  fact,  the  1989  Privacy  Act  significantly 
curtailed  the  use  of  the  tax  file  number.  Great  Britain  has  similarly  rejected  the  creation 
of  a  national  identity  card,  and  has  even  rejected  an  identity  card  system  that  would  be  used 
throughout  the  European  Commimity.^ 

Canada,  at  first  glance,  appears  to  be  the  one  limited  exception  to  this  widespread 
rejection  of  a  national  identity  system.  But  its  experience  and  current  policy  confirm  the 
antipathy  of  Western  governments  to  a  national  identity  card.  Canada  introduced  the 
Canadian  Social  Insurance  Number  (SIN)  in  1964.  It  was  intended  to  register  Canadians 
for  the  Unemployment  Insurance  scheme,  but  the  number  has  been  expanded  for  a  large 
number  of  public  and  private  uses.  Though  the  SIN  was  not  intended  to  be  a  national 
identifier,  Gerry  Montigny,  the  Canadian  Privacy  Commissioner,  has  stated,  "Over  the  last 
20  years  this  thing  [the  Sn^I]  has  grown  so  that  it  is  now  in  fact,  a  national  identifier.  You 
can  not  do  anything  in  Canada  without  it.  You  can  not  cash  a  check  without  being  asked 
the  number.   So,  no,  we  don't  have  a  national  identifying  number  but,  yes,  we  do." 

The  SIN  has  caused  great  concern  over  privacy  in  Canada.  The  abuse  of  the  SIN  is 
the  only  privacy  issue  that  has  regularly  received  attention  in  the  House  of  Commons  in  the 
last  twenty  years.  Canada's  SIN  has  been  used  as  an  example  of  the  dangers  posed  by 
governmental  personal  identifiers.  In  1986,  the  identifiable  tax  records  of  16  million 
Canadians  were  stolen  from  the  Toronto  office  of  Revenue  Canada  Taxation.  Privacy 
Commissioner  John  Grace  called  it  "a  Chernobyl  for  data  protection." 

As  a  result  of  these  and  other  events,  Canada  has  made  attempts  to  limit  the  use  of 
personal  identity  numbers.  In  1988,  the  Canadian  government  restricted  its  own  use  of  the 


2^  14  at  47. 

23/  "Home  Office  Rejects  Eurocop  Force,"  Press  Association  Newsfile.  January  15, 
1991. 
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SIN  and  implemented  new  procedures  for  reviewing  existing  uses  by  the  federal  government 
to  ensure  compliance  with  the  Privacy  Act.  The  Canadian  Treasury  Board  president,  Pat 
Carney,  has  stated, 

Many  Canadians  feel  threatened  by  the  use  of  the  social 
insurance  number  as  a  universal  identifier.  This  measure  marks 
the  first  step  by  the  government  toward  its  commitment  to  cap 
unnecessary  collection  and  use  of  SIN.^ 

It  is  ironic,  therefore,  that  countries  which  are  akin  in  history  and  legal  tradition  to 
the  United  States  are  either  moving  away  from  or  have  flatly  rejected  a  system  that  some 
advocates  in  this  country  now  suggest  implementing. 


DATA  QUALITY  AND  COST 

In  addition  to  the  concerns  regarding  abuse  of  information  and  invasions  of  privacy, 
basic  pragmatic  considerations  militate  against  the  implementation  of  a  single  document 
employment  authorization  system.  As  the  amount  of  information  collected  and  the  number 
of  individuals  increases,  the  problems  that  result  from  human  error  --  which  are  already 
widespread  in  current  systems  --  would  increase  exponentially.  Mistakes  in  data  entry, 
mistaken  matches  of  information,  and  data  either  mistakenly  or  willfully  divulged,  will 
inevitably  result  in  embarrassment,  inconvenience,  and  more  serious  infringements  on 
people's  rights.  Furthermore,  even  extremely  sophisticated  technology  cannot  overcome  the 
central  problem  that  makes  current  identification  cards  unreliable  --  the  inaccuracy  of 
underlying  documents  such  as  birth  certificates.  Therefore,  before  being  able  to  create  a 
reliable  identification  card,  all  documents  on  which  the  identification  card  itself  relies  must 
first  be  made  reliable  and  tamper-proof. 

Yet,  the  SSN  itself  is  a  notoriously  unreliable  identifier.  Of  the  over  210  million 
SSNs  in  use  today,  over  60  percent  were  issued  before  evidence  of  age,  identity  and 
citizenship  or  alien  status  were  required.  Only  76  million  of  the  initial  and  replacement 
social  security  cards  have  been  issued  using  the  new  counterfeit-  and  tamper-resistant  paper, 
so  that  most  cards  in  use  are  easy  to  alter  or  forge.  And,  there  is  no  method  to  assure 
positively  that  any  person  presenting  a  social  security  card  is  the  person  to  whom  it  was 
issued,  since  the  card  contains  only  a  name,  SSN,  and  signature. 

In  addition  to  the  problems  inherent  in  creating  a  national  identification  system  -- 
even  for  the  supposedly  limited  use  of  employment  authorization  verification  -  there  is  the 
cost  of  implementing  such  a  system.   The  GAO  has  estimated  that  re-issuing  210  million 


^  "Saying  No  to  SIN,"  11  Transnational  Data  and  Communications  Report  24,  25 
(October,  1988). 
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new  "counterfeit-resistant"  social  security  cards  would  be  enormously  expensive,  potentially 
costing  billions  of  dollars,  not  including  costs  for  labor  and  purging  of  old  records.^  The 
Comptroller  General,  in  its  report  entitled  Reissuing  Tamper-Resistant  Cards  Will  Not 
Eliminate  Misuse  of  Social  Security  Numbers,  estimated  that  the  cost  of  reissuing  cards  is 
between  $850  million  and  $2  billion. 

Any  such  system  would  also  need  safeguards  to  protect  the  information  and  limit  the 
exchange  of  information;  to  guarantee  the  accura<^  and  continued  reliability  of  the 
information;  and  to  address  situations  when  information  is  inaccurate.  These  safeguards 
would  all  present  obstacles  to  implementation  and  financial  hurdles  in  addition  to  those 
created  solely  by  the  replacement  of  social  security  cards,  but  would  be  necessary  before  any 
system  could  be  truly  operational. 


CONCLUSION 

It  is  tempting  to  view  establishment  of  a  national  identity  document  based  on  the 
Social  Security  number  as  the  solution  for  the  problems  caused  by  employer  sanctions. 
However,  such  a  card  will  open  the  door  to  private  widespread  dissemination  of  information 
about  all  Americans  while  costing  billions  of  dollars  to  implement  and  doing  little  or  nothing 
to  establish  a  reliable  or  fraud-proof  document  or  to  diminish  employer  confusion  or 
discrimination. 


25/  Immigration  Control:   A  New  Rnle  for  the  .Social  Security  Card.  GAO/HRD-88-4. 
at  5  (1988). 
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Thieves  With  Carte  Blanche 


IN  some  cases,  thieves  use  a  real 
name  and  a  valid  Social  Securi- 
ly  number,  but  a  phony  ad- 
dress, to  obtain  credit  cards.  The 
cards  are  used,  and  when  the  bills 
go  unpaid,  the  collection  agency 
tracks  down  the  real  address  of 
the  person  named  on  the  card. 
Customers  then  tmd  themselves 
accused  of  spending  sprees. 
Mark  Harri-:.  a  Manhairnn 
maga/ine  writer,  was  the  victim 
of  an  impersonator  who  used  his 
Social  Security  number  to  obtain 
credit  cards  earlier  this  year 
from  Bloomingdale's  and  Abra- 
ham i  Straus.  ■Somebody  out 
there  has  some  nice  furniture  and 
clothes."  said  Mr.  Harris,  "but  I 
didnt  know  anything  about  it  until 
1  started  getting  dunning  letters 
and  phone  calls  from  credit  col- 
lection agencies.  When  I  said,  "It 
wasn  I  me.'  1  realized  it  must 
have  founded  like  the  oldest  ex- 


cuse in  the  book." 

After  signing  affidavits  saying 
that  the  credit  card  charges  were 
not  his.  .Mr.  Harris  was  not  held 
accountable  for  the  bills,  "but  my 
credit  rating  was  shot,  and  I  had 
some  trouble  signing  a  lease."  he 
said.  The  thief  has  not  been  identi- 
fied. Officials  at  Federated  De- 
partment Stores,  which  owns 
Bloomingdale's  and  Abraham  & 
Straus,  did  not  return  two  phone 
calls  on  the  matter. 

"Since  1  don  t  have  a  driver's  li- 
cense, I  have  always  longed  for 
some  simple,  acceptable  form  of 
identification,"  said  .Mr.  Harris. 
But  he  agrees  with  bankers  who 
say  the  Social  Security  number  is 
not  the  answer.  "I  don't  know  how 
they  got  my  number,  but  it  could 
have  been  almost  anyone  who  saw 
my  employment  or  lease  applica- 
tions, or  maybe  stole  a  piece  of 
mail  with  the  number." 
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THE  SEW  YORK  TIMES 

OP-ED 
Tuesday,  April  13,  1993 


What  Happened  to  Privacy? 
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WALL  STREET  JOURNAL 

^fay  21        1993 


Phone  Lines  Pay  Dividends  to  Curious 


By  Geohcette  Jasev 

Stalf  Reportrr  of  Tiir  Wall  Sthcct  Jolrnal 

It's  hard  to  keep  anything  pnvate 
these  days. 

It  took  just  one  phone  call  to  learn 
that  Robert  E.  Allen,  chairman  and  chief 
executive  of  Affleilcan  Telephone  &  Tele- 
jraph  Co. .  owns  102.377  ATiT  shares,  that 
his  last  dividend  checks  totaled  more  than 
S33.000  and  were  cashed  on  .May  6. 

You  can  get  similar  in/ormation  atiout 
your  neighbors,  your  friends,  co-workers 
or  anyone  else  whose  Social  Security  num- 
ber you  know  by  calling  ATiT  shareowner 
services'  automated  information  service  at 
1  ■800-348-8288. 

InformatloD  on  Other  Holdings 

You  can  find  out  about  their  other 
holdings,  too.  Many  large  corporations 
offer  similar  automated  services,  includ- 
ing Dow  Jones  &  Co..  publisher  of  this 
newspaper. 

Typically,  these  companies  have  toll- 
free  telephone  numbers  that  offer  recorded 
messages  and  access  to  informauon  by 
punching  the  keys  on  a  touch-tone  tele- 
phone. All  It  takes  is  a  Social  Secunty 
number  to  get  into  the  automated  system. 
SEC  Filings  include  Numbers 

"We  look  at  It  as  a  convenience  for 
•shareholders. "  says  Carol  Koeppen.  a 


manager  in  ATiTs  investor  relations  de- 
partment. ■We're  trymg  to  make  it  as  easy 
as  possible  to  get  information. " 

Mr.  Aliens  Social  Security  number, 
like  that  of  many  other  top  executives  of 
publicly  held  companies,  is  readily  avail- 
able on  SecunUes  and  Exchange  Commis- 
sion filings. 

It's  not  that  difllcult  to  get  other 
Social  Secunty  numbers.  Some  states  use 
them  on  drivers'  licenses,  they're  some- 
times printed  on  personal  checks  and  they 
routinely  appear  on  tax  forms  made  public 
by  politicians. 

AT&T,  which  with  2.4  mUlion  share- 
holders IS  the  nation's  most  widely  held 
company,  for  years  has  had  a  toll-free 
number  to  call  for  information  during 
busmess  hours.  Last  November,  it  began 
offenng  the  automatic  service  after  busi- 
ness hours.  This  month  it  is  available 
during  the  day,  too,  altlwugh  representa- 
tives are  also  available. 
Few  Sliareholders  Concerned 

Ms.  Koeppen  says  only  a  few  sharehold- 
ers have  "expressed  concern. "  Those  who 
complain  can  block  access  to  their  ac- 
counts, for  the  automated  system  alone  or 
for  both  the  automated  system  and  per- 
sonal representatives.  As  for  the  easy 
access  to  information  about  Mr.  Alien  s  ac- 


count, she  notes  that  his  holdings  are 
readily  available  in  SEC  filings  and  divi- 
dend payouts  are  routinely  announced. 

One  shareholder  did  call  The  Wall 
Street  Journal  to  complain,  although  he 
didn't  want  his  name  used.  "I  don  i 
want  people  to  know  how  many  shares  of 
ATiT  I  own.  It's  pnvate. '  he  says.  The 
least  they  could  have  done  is  to  require  an 
account  number "  In  addition  to  the  Social 
Secunty  number. 

Mutual  fund  giant  Rdellty  Investments 
added  a  personal  identificauon  number  to 
its  automated  system  in  1991  after  share- 
holders voiced  objections. 
Few  Complaints  About  Systems 

ATirs  system  is  one  of  about  lOO 
operated  by  First  Chicago  Trust  Co  . 
a  First  Chicago  Corp.  unit  that  acts  as 
transfer  agent  for  many  large  coporations. 
First  Chicago  officials  said  there  have 
been  few  complaints  since  the  first  auto- 
mated systems  were  introduced  about  four 
yean  ago. 

Concerns  with  these  shareholder  infor 
mation  systems  include  Exxon  Corp. 
Johnson  i  Johnson  and  Philip  .Moms  Cos. 
Some  offer  the  systems  only  after  business 
hours -until  10  P.M.  weekdays  and  all  day 
Saturday:  some  offer  automation  as  an 
alternative  during  the  day. 
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Mr.  Mazzoli,  I  will  yield  to  my  friend  from  California. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman. 

Mr.  Guttentag,  can  you  give  me  any  information?  I  believe  Mr. 
Miller  testified  earlier  about  the  use  of  a  national  ID  card.  I  don't 
want  to  misstate  what  he  said,  but  it  was  something  to  the  effect 
that  they  have  worked  in  the  past;  and  I  believe  he  said  he  was 
not  aware  of  any  abuses  that  occurred  in  the  past. 

Can  you  elaborate  on  that  particular  point  if  you  have  anything 
to  add  on  the  use  of  national  ID  cards? 

Mr.  Guttentag.  In  other  countries? 

Mr.  Becerra.  As  I  understand  it,  Germany  and  France  have 
some  form  of  national  ID.  I  believe  France  at  one  point  during  the 
Vichy  regime  during  the  1930's  used  a  national  ID  card  as  well,  but 
obviously  for  different  purposes.  I  don't  have  a  lot  of  information 
on  that.  I  hoped  perhaps  that  you  did. 

Mr.  Guttentag.  Certainly  the  existence  of  a  national  identity 
system  in  Germany  was  used  in  the  Holocaust. 

We  have  tried  to  focus  more  on  the  current  system  and  how  it 
is  used  by  democratic  governments.  The  opportunity  for  abuse  is 
enormous  once  the  national  identity  card  system  is  in  place  or,  in 
the  absence  of  a  card,  once  there  is  a  national  data  base. 

The  fact  is  that  other  Western  democracies  have  not  imple- 
mented such  a  system.  They  do  not  have  a  centralized  data  base; 
they  do  not  have  a  national  ID  card  in  the  form  that  a  Social  Secu- 
rity card  would  be  if  it  were  issued  by  the  Federal  Government 
with  a  single  particular  number,  organized  from  a  central  location, 
or  even  disparate  locations,  and  a  single  data  base  accessible  for 
one  purpose  or  for  many  purposes. 

Mr.  Becerra.  Do  you  have  any  information  as  to  the  purpose  of 
the  ID  card  that  was  used  by  France  during  the  Vichy  regime? 

Mr.  Guttentag.  I  don't  have  the  particulars  of  that,  but  I  would 
be  happy  to  provide  them. 

Mr.  Becerra.  Thank  you.  We  would  appreciate  that. 

[The  information  follows:] 
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^^^>^    -^m^^M   -'l^^^   . 1  NwwYork.NY   10036 

(212)  944-9800  (Ext.  71S) 
IMMlGRAhfTS- RIGHTS  PROJECT  (212)  921-7916  (Fax) 


James  C.  Calaway 

July  7,  1993        .^!^^!^ 


Hon.  Xavier  Becerra  I^o^tiSoe, 

1710  Longworth  House  Office  Building  juay  Rab.nov,a 

Washington,  DC  20515-0530  s.-.c<x«m 

Dear  Congressman  Becerra; 

At  the  June  16,  1993  hearing  before  the  Subcommittee  on 
International  Law,  Immigration,  anci  Refugees  on  the 
implementation  of  the  employer  sanctions  provision  of  IRCA,  you 
requested  information  for  inclusion  in  the  record  on  the  use  of 
identification  cards  by  Germany  during  the  Vichy  regime  in 
France . 

The  manipulation  of  identity  documents  in  Nazi  Germany  and 
the  territories  it  occupied  played  an  integral  role  in  furthering 
the  Nazi  purpose  of  eliminating  all  Jews.   On  July  22,  1938, 
identity  cards  were  made  compulsory  for  all  persons  in  Germany 
15  or  older,  and  had  to  be  carried  at  all  times. ^  The 
following  day,  a  decree  was  passed  requiring  all  Jews  of  German 
nationality  to  apply  for  identity  cards.  Jews  of  any  age,  even 
infants,  had  to  have  identity  cards. 2/ 

On  October  5,  1938,  the  validity  of  all  Jewish  passports  was 
annulled.   Those  who  needed  a  passport  for  emigrating  from 
Germany  were  given  passports  with  a  large  red  "J,"  following  the 
initiative  of  a  Swiss  official  who  expressed  concern  cibout  the 
refugees  fleeing  into  his  country.^ 


^         Nora  Levin,  The  Holocaust  Years;   The  Nazi  Destruction 
of  European  Jewrv.  1933-1945.  at  165  (1990). 

^         Idju  at  165.   SfiS  aiSfi  R.  Raul  Hilberg,  The  Destruction 
of  the  European  Jew,  at  14  (1985). 

^    Levin  at  165.   In  fact,  the  Swiss  spoke  about  the 
threatening  refugee  "inundation"  of  Switzerland  following  the 
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The  identification  document  controls  were  also  used  to 
facilitate  the  enforcement  of  residence  and  movement 
restrictions.   They  became  independent  control  measures  that 
enabled  the  police  to  pick  up  any  Jew,  anywhere,  and  at  any  time. 
The  impact  on  the  Jewish  community  was  paralyzing.^  These 
controls,  together  with  census  indices  used  to  monitor  Jews  and 
their  activities,  were  vital  to  the  identification  and  location 
procedures  necessary  for  deportations  and  exterminations. 5/ 

France  had  an  identification  card  system  in  place  before  the 
Vichy  regime.   However,  as  in  Germany,  the  manipulation  of  the 
existing  identification  documents  and  information  was  used  by  the 
Nazi-sympathizing  French  regime  primarily  against  the  Jewish 
population.^  During  the  Vichy  regime,  a  card-file  system  was 
created  under  which  the  150,000  Jews  registered  in  the  department 
of  the  Seine  could  be  easily  listed  alphabetically,  by  street, 
profession  or  nationality.   Cards  of  different  colors 
distinguished  Jews  from  the  rest  of  the  population.   The  Nazis 
had  full  access  to  the  file,  putting  it  to  its  first  systematic 
use  in  the  arrest  of  a  thousand  leading  Jewish  personalities  on 
December  12,  1941,  and  referring  to  it  constantly  after  the 
deportations  began  in  1942.2/  Jews  became  even  easier  to  trace 
after  December,  1942,  when  the  word  "Juif"  was  required  to  appear 
on  all  identity  cards  and  individual  ration  cards  of  Jews.S/ 

Identification  documents  were  also  an  important  tool  in  the 
control  of  the  French  Resistance.   The  Service  d'Ordre 
Legionnaire,  a  political  police  force  created  on  June  22,  1941, 


5/(.  .  .continued) 
German  occupation  of  Austria,  and  insisted  on  visa  controls  or 
special  passports  for  Jews.   The  Nazis  thereupon  marked  the 
passports  of  all  Jews  with  a  red  "J,"  regardless  of  their 
destination.   Jews  who  had  fled  Germany  were  subsequently 
identified  as  a  result  of  these  passports  when  Hitler  occupied 
the  countries  to  which  they  had  escaped.   Id.  at  28-29. 

^    Hilberg  at  177. 

^         Michael  Burleigh  and  Wolfgang  Wippexrmann,  The  Racial 
gtate; Germany  1933-1945.  at  87  (1991). 

^    IdjL  at  5. 

^    Michael  Marrus  and  Robert  Paxton,  Vichy  France  and  the 
at  243  (1981) . 

'^         Idj.  at  148. 
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carried  out  numerous  house  searches,  identity  card  checks  and 
interrogations  of  people  suspected  on  Resistance  activities. 2/ 
In  fact,  one  activity  of  Resistance  groups  was  the  fabrication  of 
false  identification  papers  and  ration  books  for  persons  in 
danger.  i2/ 

Some  of  the  atrocities  of  the  Vichy  government  were  once 
again  recounted  in  a  recent  New  York  Times  article.   It  described 
one  man's  search  through  sealed  wartime  documents  for  information 
on  his  parents  and  the  shock  he  experienced  when  coming  across 
his  mother's  identity  papers. li^ 

I  hope  that  this  brief  summary  is  helpful.   Please  let  me 
know  if  I  can  provide  you  with  any  further  information. 


Sincerel 


cas  Guttentag 


2/    Yann  Stephan,  A  Broken  Sword:   Policing  France  during 
the  German  Occupation,  at  36  (1992). 

^        l^   at  17.   SfiS  also  H.R.  Kedward,  Resistance  in  Vichv 
France,  at  233  (1978). 

^        "A  Mother's  ID  Card  Exposes  French  World  War  II 
Secrets",  New  York  Times.  April  7,  1993,  at  A-1. 
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Mr.  Becerra.  Mr.  Stein,  you  mentioned  in  your  testimony  that 
while  there  would  be  costs  to  implement  a  national  ID  card,  that 
there  would  be  other  costs  that  involve  imdocumented  immigration; 
and  perhaps  by  curtailing  undocumented  immigration,  we  could 
more  than  pay  lor  the  cost  of  the  national  security  ID  card. 

Can  you  give  me  some  specifics  on  the  costs  that  would  be  saved 
from  undocumented  immigration  and  what  would  be  the  cost  of  a 
national  ID  card? 

Mr.  Stein.  I  have  never,  and  FAIR  has  never  suggested,  that  a 
national  identification  document  be  established.  I  would  like  to  just 
say  tiiat  a  national  identification  document  is  a  centrally  issued 
document  which  is  required  by  the  Government  to  be  carried  on 
your  person  24  hours  a  day  or  whenever  you  go  out.  It  is  required 
to  cross  State  boundaries.  You  must  produce  it,  with  or  without 
probable  cause,  to  an  enforcement  officer  for  any  reason  that  they 
so  determine.  It  would  contain  information  regarding  race,  eth- 
nicity, religion  and  anything  you  want  to  talk  about. 

I  am  not  aware  of  anybody  who  is  talking  about  a  national  ID 
card.  So  a  uniform  work  verification  document,  like  a  Social  Secu- 
rity document,  would  simplv  verify  the  very  same  information 
which  is  already  required  under  existing  law. 

Just  like  I  categorically  reject  your  use  of  the  term  "undocu-\ 
mented,"  I  categorically  reject  your  use  of  the  term  "national  ID 
card."  That  is  a  shibboleth  that  is  designed  more  to  confuse  than 
to  enlighten. 

Mr.  Becerra.  Let's  go  to  the  national  ID  card  and  what  your  as- 
sumption would  be  in  terms  of  cost  of  that  particular  type  of  card 
would  be  and  what  the  method  would  be  to  pay  for  that  card. 

Mr.  Stein.  There  is  no  reason  why  the  estimates  by  the  Acting 
Commissioner  of  Social  Security  should  be  doubted;  $8  or  $9,  $15 
if  you  want  to  add  the  cost  of  implementation. 

Mr.  Becerra.  The  $8  or  $9  was  for  the  cost  of  replacing  a  cur- 
rent Social  Security  card.  Another  $8  or  $9,  I  believe  he  said,  up 
to  about  $25  to  have  both  the  ID  card  plus  some  type  of  collection 
system,  if  you  were  to  try  to  make  it  a  national  worker  ID  card. 
So  it  is  about  $25  per  person  which  would  be  required  for  each  in- 
dividual. Are  you  also  calling  for  a  card  that  would  have  a  photo 
or  fingerprint  ID? 

Mr.  Stein.  The  key  right  now  is  birth  and  death  records.  It  is 
an  historical  accident  that  all  50  States  keep  their  vital  statistics 
separately.  When  I  asked  the  commissioner  of  the  Association  for 
State  and  Vital  Statistics  why  we  don't  have  them  linked  now  fed- 
erally, she  said,  (a),  it  has  to  do  with  before  the  Civil  War  the 
States  were  still  considered  sovereign;  and  (b),  she  said  the  Gov- 
ernors of  each  State  like  to  make  that  appointment.  It  is  a  pohtical 
job  and  they  want  to  hang  on  to  it. 

The  Social  Security  document  itself  is  only  as  good  as  the  birth 
records  that  underlie  it.  All  this  talk  about  Social  Security  numbers 
is  very  interesting,  but  the  real  problem  lies  in  the  fact  that  there 
is  no  easy  way  for  employers  or  the  Immigration  Service  to  quickly 
verify  claims  to  U.S.  citizenship.  Once  that  is  resolved,  then  wheth- 
er it  is  a  Social  Security  card  or  some  brandnew  number,  ulti- 
mately the  costs  can  be  managed. 
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I  can  tell  you  why  I  think  you  would  save  a  lot  of  money:  because 
of  labor  displacement,  the  number  of  people  who  are  unemployed 
as  a  result  of  the  illegal  workers  in  southern  California  is  probably 
very  significant. 

Mr.  Becerra.  In  what  industries  would  you  say  that  they  are 
displaced? 

Mr.  Stein.  Hotel  and  restaurant  service. 

Mr.  Becerra.  Do  you  have  any  figures  that  you  can  provide  us 
that  show  the  displacement  that  has  occurred? 

Mr.  Stein.  Surely.  I  can  also  show  you  studies  which  show  that 
the  wage  rates  for  unskilled  workers  in  those  areas  have  been  de- 
pressed because  of  the  wage  rates  for  recent  immigrants. 

Mr.  Becerra.  Do  you  have  information  on  the  drop  in  wages  you 
claim  these  studies  show  and  is  it  a  result  of  undocumented  immi- 
grants? 

Mr.  Stein,  Sure.  It  is  the  same  way  that  slavery  impacted  on  the 
availability  of  free  labor  before  the  Civil  War. 

Mr.  Becerra.  That  is  a  pretty  broad  statement.  If  you  can  pro- 
vide documents,  that  would  help.  Thank  you. 

[See  appendix  10.] 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  I  will  use  a  cou- 
ple of  moments  here. 

It  is  fairly  clear,  this  is  a  panel  that  is  not  equivocal  on  this 
issue.  I  sense  in  what  Mr.  Guttentag  was  saying  that  whenever  you 
talk  about  a  identifier,  it  immediately  becomes  a  national  ID  card. 
It  is  as  though  any  program  similar  to  that  which  was  advocated 
earlier  this  morning  by  Congressman  Beilenson  is  automatically 
going  to  be  some  kind  of  a  Checkpoint  Charlie  kind  of  thing  where 
every  place  you  go  somebody  is  going  to  ask  you  to  show  your  card 
or  you  are  busted. 

Obviously,  of  course,  Mr.  Beilenson  is  one  of  our  most  sensitive 
members  and  would  not  have  anything  to  do  with  that  kind  of  ap- 
proach to  begin  with. 

But  beyond  that,  anyone  who  has  ever  talked  about  this  ap- 
proach is  trying  to  get  something  done,  not  just  to  create  paper  or 
give  us  one  more  card  to  stuff  in  our  wallet.  But  to  create  the  pro- 
gram that  gives  jobs  to  U.S.  citizens  as  a  preference  or  jobs  to  U.S. 
residents  as  a  preference  and  jobs  to  people  who  are  here  who  have 
some  authorization  to  work  as  a  preference,  and  then  not  to  the 
give  preference  to  people  who  are  here  without  legitimate  papers. 

It  is  just  that  simple.  It  is  not  meant  to  be  a  mechanism  by 
which  people  fill  the  jails  or  perform  acts  of  violent  discrimination. 
It  is  simply  a  matter  of  trying  to  say,  look,  the  jobs  that  we  have 
ought  to  first  go  to  U.S.  citizens  and  then  to  people  who  are  here 
as  resident  aliens,  and  then  to  people  who  are  here  with  special 
work  permits.  That  way,  the  people  who  don't  have  it  are  not  enti- 
tled. A  mechanism  to  do  that  with  effectiveness  and  with 
gentleness  and  with  full  awareness  of  the  civil  rights  of  all  people. 

Whether  you  are  here  as  a  citizen  or  not,  you  have  civil  rights. 
You  are  a  human  being.  I  think  that  unfortunately  we  seem  to 
make  that  segue  from  a  verification  card,  all  of  the  different  euphe- 
misms we  use  for  employer  authorization  card,  and  automatically 
make  it  an  ID  card. 
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Understand,  an  ID  card  carries  very  heavy  baggage  in  America 
for  most  thoughtful  people.  I  think  worker  autiiorization  does  not 
seem  to  carry  that  baggage.  Maybe  I  am  wrong,  but  I  don't  think 
there  is  a  sentiment  for  eliminating  employer  sanctions.  I  don't 
think  that  feeling  is  prevalent  in  Congress  or  in  the  country. 

But  the  fact  of  the  matter  is  that  if  there  is  discrimination,  we 
don't  want  that  to  be  the  case.  But,  on  the  other  hand,  we  don't 
want  to  have  people  in  the  country  illegally  taking  iobs  from  U.S. 
citizens  or  putting  themselves  in  a  position  where  they  can  be  ex- 
ploited, which  is  the  other  side  of  the  coin. 

Mr.  Guttentag,  I  think  you  tended  to  use  the  term  "ID  card,"  I 
know  Mr.  Tamayo  did. 

Mr.  Guttentag.  I  don't  mean  to  be  misleading  by  using  that 
term.  Every  time  the  term  "national  identity  card"  appears  in  this 
testimony  and  our  written  testimony  you  can  substitute  the  term 
"employment  verification  card"  and  exactly  the  same  results  will 
follow. 

The  experience  has  been,  shown  both  by  the  Social  Security  num- 
ber and  more  significantly  by  the  driver's  license,  that  when  a  par- 
ticular document  has  the  security  and  validity  that  the  particular 
document  proposed  by  the  subcommittee  is  designed  to  have,  such 
a  document  will  drive  all  other  documents  out  of  the  identification 
field.  That  will  be  the  document  you  must  have. 

I  live  in  New  York  City.  I  don't  need  to  drive  in  New  York,  but 
you  cannot  function  in  New  York  City  without  a  driver's  license  be- 
cause that  is  what  everyone  is  expected  to  have. 

If  we  have  a  single  document  that  is  necessary  in  order  to  obtain 
employment,  that  will  become  the  single  document  that  every  per- 
son must  have  to  conduct  all  their  daily  transactions.  So  I  think 
it  is  not  a  misnomer  to  say  it  is  a  national  identity  card.  How  it 
gets  used,  whether  it  can  be  demanded  on  the  spot,  I  agree,  that 
is  a  separate  issue.  But  then  we  have  a  single  card  with  a  single 
number  and  with  data  bases  that  are  linked.  That  is  the  danger. 

Mr.  Mazzoli.  I  can  understand  ACLU's  concerns.  It  has  a  long 
history  of  not  wanting  any  methodology  to  allow  people  to  intrude. 
If  the  President  doesn't  want  to  pubfish  his  Social  Security  num- 
ber, that  is  his  privilege.  But  it  does  seem  to  me  that  when  you 
use  the  term  "worker  eligibility"  or  "employee  eligibility"  card  that 
does  not  carry  nearly  the  heavy  weight  and  meaning  as  using  the 
term  "ID  card,"  even  though  they  are  interchangeable  in  your  judg- 
ment; and  I  yield  to  that  on  the  basis  of  what  they  will  be  eventu- 
ally used  for. 

My  time  really  has  expired. 

Mr.  Guttentag.  That's  the  point,  Mr,  Chairman 

Ms.  MuNOZ.  If  I  could  respond  very  briefly,  I  agree  absolutely 
with  what  you  are  trying  to  accomplish.  Our  concern  is  that  the 
kind  of  system  being  proposed,  call  it  what  you  will,  will  not  accom- 
plish its  objective  because  of  the  other  documents  you  can  use  to 
get  a  card.  That  will  make  the  discrimination  problem  worse. 

To  cite  an  example,  even  if  it  is  written  clearly  in  the  law  that 
the  only  purpose  for  which  an  approved  Social  Security  card  can  be 
used  is  employment  verification,  it  is  also  true  that  there  are  al- 
ways certain  groups  in  this  country  whose  identity  or  legitimacy 
are  suspect. 
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That  means  that  if  you  are  Raul  Yzaguirre,  my  boss,  and  you  are 
in  El  Paso,  TX,  and  you  are  pulled  over  for  a  speeding  ticket,  we 
cannot  be  sure  that  the  policeman  who  pulls  you  over  for  the 
speeding  ticket  isn't  going  to  say,  "Oh,  and  by  the  way,  in  addition 
to  citing  you  for  speeding,  I  want  to  see  that  ID  card  because  I 
want  to  make  sure  you  are  not  an  undocumented  worker." 

The  problem  is  that  those  kinds  of  behaviors,  while  they  are  not 
intended,  cannot  necessarily  be  prevented.  This  has  happened  in 
our  communities  before. 

Mr.  Mazzoli.  I  think  it  is  important  to  have  groups  like  yours 
and  Mr.  Tamayo's  to  watch  this.  This  is  where  me  law  comes  in. 
It  is  against  the  law  for  policemen  to  ask  for  that  card  under  those 
circumstances.  It  can  be  documented  that  in  fact  this  policeman 
asked  for  the  card  when  he  could  have  asked  for  a  driver's  license, 
but  nothing  more.  Then  I  think  the  full  weight  of  the  law  would 
be  brought  down  on  that  policeman. 

So,  I  am  saying  that  there  are  a  lot  of  people  in  the  world  I 
would  not  want  to  take  out  to  lunch  and  I  would  not  want  them 
to  be  my  close  friend.  That  is  where  the  law  comes  in.  It  allows  us 
to  function  in  a  world  in  which  not  everybody  is  a  delightful  per- 
son. But  to  say  that  the  law  is  impeachable,  any  law  prospectively 
is  impeachable,  just  because  of  anecdotes  like  that,  I  don't  know. 

Ms.  MuNOZ.  It  is  the  same  situation  we  currently  face  with  em- 
ployer sanctions.  It  is  against  the  law  for  employers  to  discriminate 
selectively  and  ask  for  some  peoples'  documents. 

Mr.  Mazzoli.  Earlier,  if  you  were  in  the  room  I  asked  Mr.  Ho- 
Gonzalez,  I  talked  with  Mr.  Eraser  earlier  this  morning.  We  had 
another  meeting.  I  urged  the  Attorney  General  to  please  come  for- 
ward with  whatever  she  needs  with  the  INS  and  make  sure  nobody 
is  shortchanged,  whether  the  Border  Patrol  savs  we  need  to  have 
more  Border  Patrol.  I  guess  that  true.  If  so,  let  s  double  or  quadru- 
ple the  force.  It  is  OK  with  me.  We  can  put  fences  up  down  there. 
I  know  that  they  are  not  looked  at  with  great  charm,  but  if  that 
is  what  it  takes  to  keep  the  people  out,  we  ought  to  see  that  people 
ought  to  stay  out  if  they  don't  have  the  ri^ht  papers.  Then,  fine. 

I  think  this  is  one  effort,  employer  sanctions,  to  try  to  make  it 
work  better  by  making  sure  it  doesn't  discriminate.  And  making  it 
simpler  employers  who  do  not  want  to  discriminate  but  who  are 
faced  with  a  bewildering  blizzard,  an  array  of  paper,  dog-eared  and 
beat  up  looking  which  somebody  proffers  and  says  this  is  it.  We 
want  to  protect  the  employer  who  is  trying  to  do  the  right  thing 
as  we  want  to  definitely  protect  the  employee.  Mr.  Tamayo. 

Mr.  Tamayo.  Just  a  couple  of  points.  The  ID  system  or  work  ver- 
ification card  presumes  a  certain  process  whicn  is  the  employee 
will  come  forward,  apply  for  a  job  and  will  present  the  card,  and 
the  employer  will  give  him  every  opportunity  to  do  that.  That  is  not 
necessarily  how  the  discrimination  occurs. 

Mr.  Mazzoli.  You  mentioned  the  telephone  situation.  That  is 
where  testers  come  in.  So  you  test  by  telephone  and  the  guy  says 
there  is  no  job  soyou  send  that  same  person  in. 

Mr.  Tamayo.  That  is  right.  So  you  can  use  the  telephone  testing 
system.  Unfortunately,  there  are  a  lot  of  instances  where  people, 
according  to  the  GAO,  basically  were  denied  employment.  It  will 
take  a  while  to  build  up  that  record  to  deal  with  that  kind  of  case 
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and  whether  the  Grovemment  is  going  to  put  a  lot  of  resources  to 
do  that  in  every  situation,  no  one  can  tell. 

But  I  wanted  to  bring  it  back  to  the  question  of  the  data  upon 
which  any  kind  of  card  would  be  issued  on.  After  IRCA  passed  in 
1986,  the  California  Employment  Development  Department  started 
to  ask  immigration  status  from  perspective  employees  who  wanted 
referrals  to  certain  employers. 

Basically,  these  were  unemployed  people  and  the  employers  were 
requesting  this.  A  problem  occurred  in  Oakland,  CA,  where  black 
workers  in  particular  who  were  bom  in  the  South  would  come  for- 
ward and  ask  for  a  job  referral  and  the  EDD  person  would  ask  for 
some  documents.  The  employees  would  say,  "well,  I  have  nothing 
to  show.  I  was  bom  in  the  United  States.  I  was  bom  in  the  Deep 
South.  Our  births  were  never  recorded  in  the  county  register.  We 
were  not  allowed  to  be  bom  in  the  county  hospital.  My  birth  is  re- 
corded in  the  family  Bible  and  I  don't  know  where  it  is." 

As  a  result  of  this  type  of  discrimination,  we  had  to  file  a  law 
suit  in  State  court  and  got  an  injunction  stopping  the  EDD  from 
asking  immigration  status  until  they  cleared  up  the  procedures  and 
gave  people  a  chance. 

It  is  a  big  problem.  I  think  that  is  something  we  are  going  to 
have  to  be  concemed  about.  The  data  simply  certainly  are  not  there 
to  ensure  that  it  will  be  a  correct  system. 

Mr.  Mazzou.  I  could  not  agree  with  you  more.  I  think  it  is 
shameful  that  things  like  that  happened.  I  don't  know  what  the 
motivation  was  except  maybe  to  try  to  do  the  right  thing.  If  those 
motivations  were  evil,  I  hope  that  person  is  no  longer  working  with 
the  employment  service. 

Clearly,  we  have  problems.  We  want  to  avoid  problems  in  the  fu- 
ture, which  is  why  we  had  this  hearing.  We  want  to  be  sure  that 
if  employer  sanction  stays  on  the  books  that  it  is  fair  for  the  em- 
ployees or  would-be  employees,  as  well  as  for  employers. 

Mr.  Becerra.  Mr.  Chairman,  could  I  take  a  few  minutes.  First, 
I  would  like  to  just>— because  I  think  the  discussion  is  so  important 
and  I  think  it  is  important  to  make  sure  we  estabhsh  a  good  record 
on  this— I  must  tell  you  as  somebody  who  could  probably  walk  into 
certain  parts  of  Texas  and  also  face  that  discrimination,  to  me,  as 
someone  sitting  here  today,  having  a  chance  to  vote,  it  is  a  great 
concem  that  in  fact  there  are  some  people  who  might  be  discrimi- 
nated against,  whether  or  not  we  have  any  type  of  employer  ID 
card  or  not. 

The  fact  remains,  as  Mr.  Tamayo  I  beHeve  has  stated  very  well, 
that  at  first  glance,  without  even  g:etting  to  the  point  of  submitting 
an  application,  people  are  being  discriminated  against.  I  don't  be- 
lieve we  should  give  that  short  shrift. 

We  should  tmly  examine  the  extent  to  which  we  as  a  govem- 
ment  may  condone  that  by  any  policies  which  would  allow  that  to 
occur.  Granted  there  will  be  people  who  discriminate,  period.  But 
to  the  degree  that  we  pass  policies  that  further  or  enhance  the  op- 
portunity for  discrimination  to  occur,  I  believe  it  should  be  some- 
thing that  we  should  not  tolerate  or  condone  in  any  particular  way. 

Let  me  ask  Mr.  Stein,  you  don't  dispute  that  there  is  discrimina- 
tion that  occurs  as  a  result  of  the  employer  sanctions,  do  you? 
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Mr.  Stein.  Discrimination  is  a  very  broad  term.  I  mean,  each  day 
one  discriminates  between  apples  and  oranges.  There  are  two  kinds 
of  discrimination  that  relate  to  IRCA,  There  is  invidious  and  un- 
lawful ethnic,  racial  and  religious  discrimination  that  would  occur 
in  the  absence  of  the  IRCA  which  is  already  provided  for  in  title 
VII.  Then  there  is  IRCA-related  discrimination.  The  discrimination 
that  everyone  said  was  going  to  happen  because  of  the  employer 
sanctions,  the  invidious  and  unlawful  discrimination  was  going  to 
pertain  to  employers  being  unwilling  to  hire  persons  because  tney 
look  and  sound  foreign. 

Mr.  Becerra.  As  Mr.  Tamayo  gave  us  a  couple  of  examples. 

Mr.  Stein.  We  don't  believe  that  there  is  any  credible  evidence 
that  that  has  happened. 

Mr.  Becerra.  You  would  dispute  what  Mr.  Tamayo  is  saying, 
that  there  have  been  cases? 

Mr.  Stein.  There  will  be  isolated  cases  of  all  kinds.  You  can  al- 
ways cite  very  tragic  individual  cases,  but  in  terms  of  what  has 
been  exposed  to  methodologically  sound  research,  speaking  of  the 
GAO  reports  and  some  of  the  stuff  that  the  Ford  Foundation  has 
underwritten,  I  will  tell  you  what  I  think  methodologically  has 
been  shown.  It  is  that  because  some  employers  are  confused,  par- 
ticularly small  business  employers 

Mr.  Becerra.  Let  me  stop  you  for  a  second.  You  are  saying  that 
you  think  the  GAO  report  is  methodologically  sound? 

Mr.  Stein.  No.  We  would  not  concede  that  any  methodologically 
sound  study  has  really  been  done  yet  to  suggest  what  the  impact 
of  employer  sanctions  have  been.  But,  to  the  extent  the  issues 
raised  by  the  General  Accounting  Office  report  were  serious,  they 
should  be  addressed.  But,  just  as  the  General  Accounting  Office 
said  we  should  not  repeal  employer  sanctions,  we  should  refine 
them  and  improve  the  documentary  standards,  we  would  agree. 

Mr.  Becerra.  One  final  question  to  anyone  on  the  panel.  We 
heard  some  testimony  earlier  about  cost  and  I  had  a  little  discus- 
sion with  Mr.  Stein  earlier  about  the  cost  of  anv  type  of  employer 
ID  card,  which  I  agree,  Mr.  Guttentag,  would  ultimately  become  a 
national  ID  card. 

Do  you  have  any  ideas  of  how  much  something  like  that  would 
cost?  We  heard  earlier  testimony  that  it  might  cost  $2.5  billion  to 
provide  a  Social  Security  card  to  every  person  in  the  United  States, 
and  if  you  were  to  add  the  collection  cost,  it  might  go  up  to  about 
$25  per  person  in  the  United  States,  and  that  is  without  any  photo 
or  fingerprint  ID. 

Does  anyone  have  anything  more  they  can  add  to  further  elabo- 
rate on  that  issue  of  a  national  ID  or  employer  or  worker  ID  card? 

Ms.  MuNOZ.  We  have  actually  looked  for  estimates.  The  one 
number  which  you  said  is  the  $2  billion  to  $2.5  billion  figure  which 
is  simply  to  clean  up  the  Social  Security  data  base  and  reissue  ex- 
isting cards.  There  are  not  any  credible  estimates  that  we  have 
seen  on  it.  We  would  suggest  it  might  be  two  or  three  times  that. 

Mr.  Stein.  In  our  testimony,  remember,  the  money  that  would 
be  spent  would  be  spent  over  a  period  of  time  as  you  phase  it  in. 
If  you  are  replacing  outstanding  cards,  we  know  that  the  earlier  es- 
timate of  Social  Security  was  $108  million  a  year  for  10  years. 
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Actually,  all  replacement  would  not  be  necessary,  since  many 
people  would  be  retiring  and  you  don't  have  to  replace  those. 

The  Department  of  I^bor  estimated  the  cost  of  a  verification  sys- 
tem using  telephone  calls  to  a  government  data  bank  averaging 
less  than  $333  million  a  year  for  5  years  and  about  $200  million 
thereafter. 

Mr.  Becerra.  How  would  we  pay  for  that? 

Mr.  Stein.  The  way  we  pay  for  anything,  either  through  user 
fees  or  we  could  raise  taxes. 

Mr.  Becerra.  User  fees  being?  Are  you  saying  that  each  and 
every  person  would  be  required  to  pay  for  that  cardf? 

Mr.  Stein.  It  is  certainly  an  option. 

Mr.  Tamayo.  Can  I  just  add  to  that?  I  am  surprised  that  the  cost 
is  so  low,  $25,  because  the  INS,  for  replacing  an  alien  registration 
card,  upon  which  it  really  makes  no  profit,  charges  $70.  The  work 
authorization  document  is  $65. 

In  the  case  that  I  described  earlier  my  client  lost  his  job  in  part 
because  he  did  not  have  his  green  card  because  it  was  stolen  and 
he  did  not  have  the  $70  to  get  another  card  and  he  also  didn't  have 
the  $90  to  apply  for  citizenship.  So,  we  are  penalizing  people  who 
basically  can  t  come  up  with  the  money. 

Mr.  Becerra.  I  made  a  point  of  stressing  the  statement  Mr. 
Gallegly  made  regarding  Social  Security  benefits  and  welfare  pay- 
ments. I  asked  the  Caliiornia  Department  of  Social  Services  to  give 
us  information  on  the  cost  per  child  for  welfare.  As  I  had  thought, 
it  is  not  $642  per  recipient;  it  would  be  $307  per  child.  By  the  way, 
the  child  is,  of  course,  a  U.S.  citizen.  No  money  would  go  toward 
the  maintenance  of  the  mother  who  might  not  be  a  citizen,  who 
might  be  imdocumented.  But  the  cost  for  one  individual  child,  U.S. 
citizen  child,  going  to  that  undocumented  parent,  is  $307.  I  will 
submit  the  document  for  the  record. 

Mr.  Mazzoli.  We  will  be  happy  to  receive  that. 

[The  information  follows:] 
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Mr.  Mazzoli.  Ladies  and  gentlemen,  thank  you  all  very  much. 
We  appreciate  it.  We  thank  all  the  panels. 
The  subcommittee  stands  adjourned. 
[Whereupon,  at  3:15  p.m.,  the  subcommittee  adjourned.! 


APPENDIXES 


Appendix  1.— Statement  of  the  National  Network  for  Immigrant 
AND  Refugee  Rights 


The  National  Network  for  Immigrant  and  Refugee  Rights  (NNIRR)  is  a 
nationwide  organization  with  over  100  member  groups  in  the  United  States.  It 
advocates  for  human  and  civil  rights  for  immigrants  and  refugees  through  its  public 
policy  campaigns  and  educational  events  and  publications. 

In  recognition  of  the  need  for  more  current  knowledge  of  employer  sanctions 
implementation  and  impact,  the  NNIRR  coordinated  a  survey  of  over  400  employers 
in  the  cities  of  Chicago.  Los  Angeles,  New  York,  and  San  Francisco,  concerning 
employment  practices  with  regard  to  employer  sanctions.  The  Center  for  Immigrant 
Rights  in  New  York,  the  Coalition  for  Immigrant  and  Refugee  Rights  and  Services 
in  San  Francisco,  the  Coalition  for  Humane  Immigrant  Rights  of  Los  Angeles,  and 
the  United  Network  for  Immigrant  and  Refugee  Rights  in  Chicago  coordinated  the 
conduct  of  the  surveys  in  their  respective  cities  during  the  months  of  April  and 
May,  1992.  The  New  York  City  Commission  on  Human  Rights  assisted  in  notifying 
employers,  in  compiling  the  data,  and  in  drafting  a  preliminary  summary  of  the 
findings. 

The  survey's  intent  was  to  identify  patterns,  similarities  and  dissimilarities 
among  employer  practices  in  the  four  cities  six  years  after  the  passage  of  the 
Immigration  Reform  and  Control  Act  of  1986  (IRCA).  The  survey  was  to  consider 
the  effectiveness  of  employer  education  efforts;  employer  knowledge  of  employee 
documents  and  use  of  the  1-9  form;  and  the-significance  of  "ethnic  appearance"  and 
foreign  accent  in  hiring. 

The  employers  surveyed  had  been  randomly  generated  in  each  city  from 
citjrwide  employer  lists,  and  proportionately  represented  employers  with  4  to  15 
employees,  16  to  40  employees,  41  to  100  employees,  101  to  250  employees,  and  251 
or  more  employees.  (The  employer  contact  letter  and  survey  are  attached) 
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Key  Findings 

1.  Familiarity  with  the  1-9  Form 

Almost  one-third  of  the  employers  interviewed  responded  that  they  were  not 
very  familiar  with  the  1-9  form.  In  Chicago  and  New  York,  this  proportion  was 
above  37%  of  the  sample. 

2.  Use  of  the  1-9  Form 

The  data  revealed  that  a  large  proportion  of  employers  had  never  used  the  I- 
9  form.  The  proportion  was  greatest  among  small  firms  (4-16  workers):  nearly  50% 
of  these  employers  reported  that  they  had  never  used  the  1-9  form.  The  proportion 
never  having  used  the  1-9  form  was  also  significantly  higher  in  New  York  and  in 
Chicago,  where  70%  of  the  small  companies  reported  they  had  never  used  the  1-9 
form. 

3.  Receipt  of  the  TNS  Handbook 

Having  seen  the  INS  Handbook  and  using  additional  sources  of  information 
was  correlated  to  whether  an  employer  would  use  the  1-9  form.  95%  of  the 
employers  who  had  seen  the  handbook  and  had  used  other  sources  of  information 
stated  that  they  used  the  1-9  form.  However,  nearly  38%  of  the  employers  said  thev 
had  never  seen  the  handbook  or  used  anv  other  form  of  information  to  find  out 
about  the  requirements  to  fill  out  the  1-9  form. 

4.  Use  of  INS  Handbook  and  extent  of  discrimination 

The  data  showed  that  the  extent  of  certain  discriminatory  practices  were  not 
significantly  reduced  by  the  use  of  the  INS  Handbook  and/or  other  sources  of 
information.  When  employers  were  asked  whether  the  firm  would  require  anv  other 
documentation  after  a  job  seeker  had  presented  a  drivers  license  or  ID  card  and  a 
Social  SecuHtv  card,  an  overall  32%  of  the  employers  said  thev  would  require 
additional  documents.  Employers  who  had  not  received  the  INS  Handbook  and  had 


not  used  other  sources  responded  "yes"  in  28%  of  the  cases.  On  the  other  hand, 
employers  who  had  access  to  the  INS  Handbook  and  other  sources  answered  "yes" 
in  39%  of  the  cases. 

5.  Understanding  of  Rules  and  Regulations 

The  overall  analysis  by  company  size  showed  that  smaller  and  medium  size 
companies  --  with  less  than  100  workers  --  displayed  higher  rates  of  discriminatory 
practices,  less  understanding  of  IRCA  regulations  and  less  use  of  the  1-9  form.  An 
overall  68.5%  of  the  small  firms  (4-1 S  workers)  and  58%  of  the  medium  firms 
claimed  never  to  have  received  the  INS  Handbook,  compared  to  only  33%  for  firms 
sized  101-250  and  over  250  workers. 

6.  Fining  out  1-9  Forms  for  Inunigrant  or  U.S.  Citizen  Employees 

An  overall  73%  of  the  respondents  stated  that  they  filled  out  1-9  forms  for 
immigrant  employees;  66%  stated  they  do  it  for  U.S.  citizen  employees.  Among 
employers  who  did  not  see  the  INS  Handbook,  58%  and  51%  of  the  cases, 
respectively  responded  that  they  fill  out  the  form  for  immigrants  or  for  citizens. 

7.  Showing  Work  Authorization 

Despite  IRCA  provisions  to  the  contrarv.  64%  (219)  out  of  344  respondents 
stated  that  thev  did  request  to  see  work  authorization  before  hiring  a  new 
emplovee.  This  practice  was  reported  among  75%  of  the  small  size  firms,  59%  of  the 
41-100  size,  and  35%  of  those  firms  with  over  250  workers. 

Further  analysis  by  city  revealed  that  the  practice  of  requesting  to  see  work 
authorization  before  hiring  a  new  employee  was  widespread  through  the  four  cities 
involved  in  the  survey. 

Among  those  requesting  work  authorization  before  hiring,  52%  said  that 
when  an  applicant  has  a  foreign  accent  or  appearance,  they  want  to  make  sure  they 
are  authorized  to  work  before  they  are  hired. 
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8.  Riskier  to  Hire 

Overall,  almost  half  of  the  employers  stated  that  workers  who  speak  limited 
EngHsh  are  riskier  to  hire.  The  INS  Handbook  had  no  significant  impact  on 
employer's  attitudes. 

9.  Hiring  Latinos.  Asians  or  Caribbeans 

Over  one  out  of  three  employers  believed  Latinos.  Asians  or  Caribbeans  are 
riskier  to  hire.  There  was  no  difference  adjudicated  to  seeing  the  INS  Handbook. 
Over  half  of  the  Los  Angeles  employers,  nearly  half  of  those  in  San  Francisco  and 
over  a  third  of  those  in  New  York  believe  that  Latinos,  Asians  and  Caribbeans  are 
riskier  to  hire. 

10.  Turning  Applicants  Away  Because  Documents  Seemed  Faked. 

One  in  every  six  employers  acknowledged  to  have  turned  applicants  away 
because  documents  seemed  faked.  This  practice  was  high  among  firms  with  larger 
percentages  of  foreign  born  workers  (over  45%);  they  stated  they  had  turned 
applicants  away  because  of  suspect  documents  in  41%  of  the  cases.  Los  Angeles  and 
San  Francisco  employers  were  more  likely  to  turn  away  job  seekers  because  of 
suspected  fraudulent  documents. 

11.  Understanding  IRCA  Rulg$ 

•     Rehiring  workers  and  treatment  of  grandfathered  workers 

-  30%  of  273  respondents  said  that  they  required  workers  to  show  their 
employment  authorization  again  after  they  return  from  a  lay-off. 

-  Over  one  third  of  354  respondents  said  thev  required  workers  hired  before 
November  1986  to  show  proof  of  employment  authorization.  The  percentages 
were  42%  in  Los  Angeles,  36%  in  Chicago,  32%  in  San  Francisco,  and  29%  in 
New  York. 
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Accepting  other  documents  besides  plastic  laminated  cards 

-  An  overwhelming  68%  of  the  employers  said  they  do  not  accept  any  other 
Immigration  Service  documents  beside  the  plastic  laminated  cards.  Again, 
there  was  not  a  significant  difference  between  employers  who  had  received 
the  INS  Handbook  and  those  who  had  not. 

Social  Security  Card 

-  A  staggering  78%  of  the  employers  said  they  require  all  new  employees  to 
show  their  Social  Security  card.  This  proportion  reached  an  overwhelming 
99%  of  the  employers  in  Chicago  and  82%  in  Los  Angeles.  (76%  in  New  York 
and  68.5%  in  San  Francisco. 

Decides  which  documents  to  use 

-  67%  of  all  employers  said  they  decide  which  work  authorization  documents 
the  employee  should  use  to  fill  the  1-9  form:  80%  in  Chicago,  67%  in  Los 
Angeles,  60.5%  in  New  York  and  59%  in  San  Francisco.  These  percentages 
were  significantly  lower  among  employers  who  had  seen  the  INS  Handbook. 
Use  of  certain  documents 

-  Almost  one-third  of  all  employers  said  they  would  require  additional 
documents  if  a  job  seeker  presented  a  driver's  license  or  ID  card  and  a  Social 
Security  card.  The  use  of  the  INS  Handbook  did  not  make  a  difference  in  the 
way  employers  responded.  (Over  42%  in  Los  Angeles,  37%  in  New  York,  31% 
in  Chicago  and  21%  in  San  Francisco. 

Photocopying  documents 

-  Two-thirds  of  employers  said  they  photocopied  documents  showing  work 
authorization  presented  by  the  worker. 


Initial  Conclusions  and  Recommendations 

In  conducting  the  survey,  there  were  many  instances  of  turnover  of  personnel 
responsible  for  hiring,  and  many  smaller  businesses  reported  that  they  had  never 
received  any  information  from  the  INS.  Even  after  six  years,  consistent  and 
comprehensive  outreach  to  various  businesses  is  lacking  and  has  an  uneven  impact. 

Employer  education  efforts  have  not  prevented  many  instances  of 
discrimination  and/or  non-compliance.  Despite  targeted  employer  education  efforts 
(the  survey  was  even  conducted  soon  after  nationwide  distribution  of  the  "INS 
Handbook"  in  early  1992),  there  were  numerous  incidents  of  non-compliance  and 
discrimination.  Significantly,  in  these  four  cities  with  large  immigrant  populations, 
over  one-third  of  the  employers  believe  that  Latinos,  Asians  or  Caribbeans  are 
riskier  to  hire  -  a  belief  held  regardless  of  whether  or  not  the  employer  had  seen 
the  INS  Handbook.  In  fact,  in  some  cases,  employer  discrimination  was  higher 
among  those  employers  who  had  access  to  the  INS  Handbook  than  among  those 
who  said  they  had  not  received  the  Handbook  or  used  other  sources  of  information. 

Since  access  to  information  on  IRCA  regulations  does  not  seem  to  drastically 
reduce  discriminatory  practices,  these  seem  to  be  somewhat  explained  by  fear  of 
sanctions  and  economic  hardship.  Requesting  to  see  work  authorization  before 
hiring  a  worker  is  one  of  practices  where  the  employer's  perception  of  the  worker 
plays  an  important  role  in  incurring  discrimination. 

The  survey  findings  support  the  need  to  repeal  the  employer  sanctions 
provision  of  IRCA;  we  cannot  continue  to  implement  a  law  which  directly 
contributes  to  such  significant  levels  of  discrimination. At  the  same  time,  we  should 
not  renege  on  efforts  to  curtail  and  eliminate  all  forms  of  employer  discrimination 
and  need  to  increase  enforcement  of  labor  law  protections  and  other  anti- 
discrimination measures. 
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LETTER  TO  EMPLOYERS 


COMMISSION  ON  HUMAN  RIGHTS 

40  RECTOR  STREET.  NEW  YORK.  N.  Y.  10006 

TekphoiKi:  (212)  306-7670     TDD  (212)  306-7686     FAX  (212)  306-7658 

DENNIS  DcLEON.  CommitsionerlChair 


April  22,  1992 


Dear  Employer/Personnel  Manager: 

The  employer  sanctions  provisions  of  the  Inunigration  Reform  and  Control 
Act  of  1986  place  great  responsibilities  upon  the  business  community. 

This  year  will  mark  the  fifth  anniversary  of  the  enforcement  of  employer 
sanctions,  which  are  still  a  matter  of  considerable  controversy. 

The  New  York  City  Commission  on  Human  Rights  is  working  with  community 
organizations  in  four  cities  (San  Francisco,  Los  Angeles,  Chicago  and  New  York 
City)  to  conduct  a  telephone  survey  of  businesses  in  those  areas  to  measure 
the  impact  of  employer  sanctions  on  the  business  community.   The  results  of 
this  study,  the  National  Employer  Survey  Project,"  will  be  submitted  to 
Congress  to  contribute  to  its  ongoing  evaluation  of  the  law. 

Your  company  has  been  randomly  selected  for  this  survey  from  a  list  of 
all  businesses  in  this  city.   All  responses  to  the  survey  will  be 
confidential,  and  we  will  ensure  that  no  individual  or  company  names  will  be 
linked  to  the  data  or  be  published  in  reports.   The  results  of  the  study  will 
be  available  upon  request. 

Beginning  May  4,  your  office  will  be  called  by  an  interviewer  requesting 
to  speak  with  the  owner  or  personnel  manager.   The  interview  will  last 
approximately  ten  minutes.   Although  we  encourage  you  to  take  part  in  the 
survey,  doing  so  is  completely  voluntary.   Participating  businesses  will 
receive  a  complimentary  booklet,  the  "Employer's  Guide  to  Hiring  Immigrants 
and  Other  Workers . " 

Employers  like  yourself  have  firsthand  knowledge  of  the  effects  of 
employer  sanctions.   Your  participation  in  our  survey  will  allow  you  to 
express  your  needs,  concerns  and  suggestions  to  Congress.   Your  comments  will 
also  contribute  to  an  increased  understanding  of  how  sanctions,  in  five  years, 
have  affected  businesses  in  a  city  with  a  large  immigrant  work  force. 

We  encourage  you  to  assist  us  in  this  study  and  to  take  the  opportunity 
to  make  your  views  known. 


cLie_-  c/-^- 


Dennis  deLeon 


FTBST.  I'D  LIKE  TO  ASK  YOD  SOME  QDESTION8  ABODT  YOTO  COMPAMY. 

1.  How  many  employees  do  you  have? 
(WRITE  IN 


2.  Approximately  how  many  or  what  percentage  of  these  employees  are  entry 
level  or  unskilled? 

(VfRITE  IN  NUMBER)  (OR  PERCENT)  % 

3.  Could  you  estimate  how  many  or  what  percentage  of  your  current  employees 
are  foreign  born? 

(HOW  MANY)  (PERCENT)  % 


NOW  I'D  LIKE  TO  ASK  YOD  SOME  0DESTI0H8  ABODT  FILLING  OPT  THE  INS  1-9 

EiiPl,9XMp^  ELigiBIMTY  FPWi, 

4.  Would  you  say  that  you  are  very  familiar,  somewhat  familiar,  or  not  very 
familiar  with  the  INS  1-9  Employment  Verification  form? 

1 ^very  familiar 

2 somewhat  familiar 

3 not  very  familiar 

5.  Have  you  ever  used  an  1-9  Employment  Verification  Form? 

1 YES 

2 NO 

6.  Has  your  business  had  difficulties  in  finding  enough  workers  since  the 
employer  sanctions  law  was  passed  in  late  1986? 

1 YES 

2 NO 

6a.  Has  complying  with  employer  sanctions  created  anv  additional  expenses 
for  your  business?   Please  answer  yes  or  no. 

1 YES 

2    NO  (SKIP  TO  7) 
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I'm  going  to  roaa  a  list  of  additional  expenses  sone  employers  have 
had.   Please  tell  r-.e  whether  or  not  your  firm  has  had  similar 
expenses. 

YES           NO 
6aa.  Has  your  firm  had  increased  clerical 
and  administrative  costs?  

6ab.  Has  your  firm  had  to  pay  higher  wages 

in  order  to  find  qualified  workers?  

6ac.  Has  your  firm  had  higher  advertizing     

costs  for  recruiting  employees? 

6ad.  Has  your  firm  had  to  train  staff  to      

deal  with  1-9  procedures? 

7.  The  INS  produced  a  handbook  on  1-9  regulations.   Have  you  seen  that 
handbook? 

1 VES 

2 NO  (SKIP  TO  Q8) 

7a.  Was  the  handbook  helpful  in  explaining  the  1-9  requirements? 

1 YES 

2 NO 

8.  Have  you  gotten  information  about  the  1-9  requirements  from  other 
sources  besides  the  INS  handbook?   Please  answer  yes  or  no. 

1 YES 

2    NO  (SKIP  TO  QIO) 


9.  I'm  going  to  read  you  a  list  of  other  possible  sources.   Tell  me  if 
you've  gotten  information  from  any  of  the  following: 

YES  NO 

9a.  media  (T.V. ,  radio,  newspapers)   1  2 

9b.  the  Immigration  Service          1  2 

9c.  employer  association             1  2 

9d.  lawyer                           1  2 

9e.  labor  union                      1  2 

9f.  friends/colleagues               1  2 
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10.  Have  you  attempted  to  get  information  from  the  INS  about  how  to  use  the 
1-9  form  or  what  documents  you  can  accept? 

1 YES 

2 NO  (SKIP  TO  Qll) 

10a.  Did  you  get  the  information  you  needed? 

1 YES 

2 NO 

11.  Have  you  attempted  to  get  information  from  the  INS  by  phone  about  a  job 
applicant's  legal  status? 

1 YES 

2 NO  (SKIP  TO  Q12) 

11a.  Did  the  INS  give  you  information  about  the  person's  legal  status 
by  phone? 

1 YES 

2 NO 

12.  Since  the  IRCA  law  passed  in  November  1986,  how  many  times  has  your 
firm  changed  the  personnel  responsible  for  hiring  and  for  filling  out  the 
1-9  forms? 

(HOW  MANY  TIMES)  

13.  Now  I'm  going  to  read  a  list  of  problems  that  some  businesses  have  had 
in  trying  to  comply  with  the  1-9  requirements.   Please  tell  me  if  your  firm 
has  experienced  any  of  these  problems  by  answering  "yes"  or  "no". 

YES       NO       N/A 
13a.  You  experienced  hiring  delays  while       1        2      3 
a  job  seeker  obtained  documents. 

13b.  You  had  to  turn  a  job  applicant  1        2      3 

away  because  you  suspected  their 
documents  were  fraudulent. 

13c.  You  had  to  lay  off  a  worker  because       1        2      3 

their  work  authorization  expired  before 

the  INS  gave  them  a  replacement  or  an  extension. 

13d.  You  couldn't  hire  a  Puerto  Rican  1        2      3 

worker  because  they  didn't  have  an 
INS  document. 
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LET'S  MOVE  TO  SOME  QUESTIONS  ABOUT  YOgR  FIRM'S  UNDERSTANDING  OF  THE 
EMPLOYER  SANCTIONS  LAW. 

14.  Please  answer  "YES"  OR  "NO"  to  the  following  statements  about  which, 
any,  of  your  workers  are  required  to  fill  out  the  1-9  form. 

14a.   We  fill  out  1-9  forms  for  immigrant  employees. 

YES 

NO 

14b.   We  fill  out  1-9  forms  for  U.S.  citizen  employees. 

YES 

MO 


15.  Do  you  require  job  applicants  to  show  you  their  employment 
authorization  documents  before  or  after  hiring  them? 

1 BEFORE 

2 AFTER  (SKIP  TO  17) 

16.  Employers  have  expressed  many  reasons  for  requiring  job  applicants  to 
show  their  employment  authorization  documents  before  they  hire  then. 
Please  answer  "YES"  or  "NO"  if  the  following  statements  apply  to  any  of 
your  firm's  reasons. 

16a.  It's  inefficient  to  offer  a  job  to     YES NO 

someone  who  night  not  have  employment 
authorization. 

16b.  It's  not  worth  hiring  and  training      YES NO 

a  worker  whose  empioyment  authorization  is 
going  to  expire. 

16c.  If  an  applicant  has  a  foreign  accent    YES NO 

or  appearance,  we  want  to  make  sure  they're 
authorized  to  work  before  we  hire  them. 


17.   Do  you  require  employees  to  show  their  employment  authorizatic 
documents  again  after  they  return  from  a  lay-off? 

YES 

NO 
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18.   The  immigration  reform  law  took  effect  in  November  1986.   Have  you 
required  employees  who  were  working  for  you  before  then  to  prove  that 
they're  authorized  to  work? 

1 YES 

2    NO 


19.   Do  you  accept  any  other  Immigration  Service  documents  besides  the 
plastic  laminated  cards? 

1 YES 

2    NO 


20.  Some  employers  are  especially  concerned  about  the  problem  of  making 
sure  an  employee's  documents  are  genuine;  that  they're  not  fakes.   Has  the 
INS  made  it  clear  to  you  what  your  responsibilities  are  in  verifying  your 
employees'  documents? 

1 YES 

2 NO 

21.  Do  you  feel  it  is  your  firm's  responsibility  to  check  out  documents, 
to  verify  whether  they  are  genuine? 

1 YES 

2    NO 


22.  Have  you  ever  been  presented  with  employment  authorization  documents 
you  suspected  were  fake? 

1 YES 

2    NO 


23.   Do  you  think  the  INS's  documentation  requirements  and  the  fines  for 
hiring  illegal  aliens  make  is  riskier  to  hire  any  of  the  following  groups 
of  people?   I'll  read  you  a  list. 

2 3a. -people  who  speak  limited  English 

23b. -Latinos,  Asians  or  Caribbeans 
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24.  Do  you  require  aii  newly-hired  employees  to  show  you  their  social 
security  card? 

1 YES 

2 MO 

25.  Who  decides  which  employment  authorization  documents  your  employees 
will  use  to  fill  in  the  1-9  form?  You  or  the  worker? 

I I  DECIDE 

2    LET  WORKER  DECIDE 


26.  If  a  job  seeker  presents  a  drivers  license  or  I.D.  card  and  a  social 
security  card,  does  your  firm  require  any  other  documentation? 

YES 

NO 

27.  Do  you  photocopy  your  employees'  employment  authorization  documents? 

1 YES 

2    NO 


I  WANT  TO  REMIND  YOO  ONCE  AGAIN  THAT  XLL  OF  YOTO  ANSWERS  ARE  COMPLETELY 

gowiPEyrtAL  A«p  ftyoNyMoug. 

28.   Have  you  ever  received  a  site  visit  by  the  Department  of  Labor  or  the 
Immigration  Service  to  review  your  1-9  forms? 

1 YES 

2 NO  (SKIP  TO  Q31) 

3 REFUSE  TO  ANSWER  (SKIP  TO  Q31) 

28a.  Did  thev  allow  you  72  hours  to  prepare  for  the  1-9  visit? 

1 YES 

2 NO 

3 REFUSE  TO  ANSWER 

28b.  Did  they  issue  a  notice  of  intent  to  fine? 

1 YES 

2 NO 

3    REFUSE  TO  ANSWER 


(CONTINUED  ON  NEXT  PAGE) 
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28c.  Did  they  issue  a  citation? 

1 YES 

2 NO 

3 REFUSE  TO  ANSWER 

29.   In  the  course  of  the  1-9  inspection,  did  the  compliance  officers 
question  workers? 

1 YES 

2  NO 

3  REFUSE  TO  ANSWER 


30.  Have  1-9  visits  led  to  arrests  of  any  of  your  workers? 

1 YES 

2    NO 

3 REFUSE  TO  ANSWER 

yiHALLY.  T  WMIT  TO  THANK  YOD  FOR  TAKING  THB  TIME  FOR  THIS  IWTERVIgir. 

31.  Are  there  some  particular  good  points  or  particular  problems  with  the 
INS  employer  sanctions  which  you  think  should  receive  more  attention?   What 
are  they? 


(RECORD  VERBATIM). 


THANK  YOU  VERY  NUCH  FOR  YOOS  VARTICXFATXON.   WOITLO  YOU  LIKE  TO  RECEXVE  A 
COFY  OF  THE  BOOKLET  "EKFLOYER'8  GUIDE  TO  HIRING  IMMIGRANTS  AND  OTHER 
WORKERS"? 

FOR  INTERVIEWER  TO  FILL  IN  FROM  INFO  ON  EMPLOYER  LISTIHg 

SIC  DESCRIPTION    

TYPE  OF  BUSINESS   1    LOCAL      2    BRANCH      3 CORPORATE  HEADQUARTERS 


Appendix  2.-Statement  of  David  Simcox,  Senior  Fellow,  Center 
FOR  Immigration  Studies 


Dear  Mr.  Chairman: 

I  am  David  Simcox,  Senior  Fellow  of  the  Center  for  Immigration  Studies,  a  non- 
profit public  intc.est  research  and  policy  analysis  group  that  examines  U.S.  immigration 
practices  and  policies  from  the  standpoint  of  their  effect  on  broad  national  social, 
demographic  and  environmental  concerns.  The  Center's  perspective  continues  to  be 
shaped  by  the  findings  of  the  1972  Commission  on  Population  Growth  and  the  American 
Future,  the  Rockefeller  Commission,  which  called  for  the  nation  to  move  promptly  toward 
population  stabilization  through  replacement  level  fertility  and  limitation  of  immigration 
to  400,000  yearly. 

The  Center  has  consistently  regarded  employer  sanctions  as  enlightened  labor 
legislation  basic  to  the  preservation  of  high  workplace  standards  as  well  as  to  immigration 
control.  The  United  Nations'  International  Labor  Organization  (ILO)  and  a  long  list  of 
distinguished  Americans — both  liberals  and  conservatives — have  over  three  decades 
favored  sanctions  as  a  practical  and  humane  way  of  protecting  defenseless  workers.  A 
remarkable  witness  to  the  protective  value  of  sanctions  was  the  Mexican  government 
itself,  which  in  the  1950s  pressed  the  United  States  to  enact  sanctions  as  a  way  of 
protecting  the  labor  standards  of  Mexicans  working  legally  in  the  United  States  under  the 
Bracero  Agreement. 

(345) 
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Charges  that  sanctions  have  failed  are  at  best  premature.  The  experiences  of  France 
and  Germany  with  sanctions  since  the  1970s  suggest  that  changing  the  culture  of  the 
workplace  and  the  mentality  of  more  than  seven  million  employers  is  a  monumental  task 
whose  success  can  only  be  gauged  over  a  decade.  Lower  apprehension  rates  and  declining 
visa  overstay  rates  since  1987  point  to  a  deterrent  effect  by  a  still  inchoate  enforcement 
effort.  Those  interpreting  the  rise  in  apprehensions  since  1989  as  evidence  of  a  decline 
in  the  deterrent  effect  of  sanctions  fail  to  take  into  account  that  the  numbers  of 
apprehensions  are  still  more  than  thirty  percent  below  their  level  before  IRCA. 

Demographic  factors  must  also  be  considered.  From  1987  through  1992,  the  labor 
force  of  Mexico  and  the  Caribbean  basin  has  grown  by  more  than  twelve  million  job 
seekers.  In  that  region's  parlous  economic  climate,  less  than  half  of  those  can  expect 
steady,  remunerative  jobs  at  home.  In  the  entire  third  world,  the  labor  force  grew  in  the 
same  period  by  neariy  300  million  job  seekers.  The  effectiveness  of  sanctions  must  be 
measured  against  the  explosive  growth  of  the  regional  and  world  pool  of  candidates  for 
illegal  immigration.  Abandonment  of  sanctions  now  would  send  a  clear  message  of 
invitation  to  those  millions  and,  more  ominously,  to  international  smuggling  rings. 

The  discrimination  shown  to  be  directly  associated  with  sanctions,  though 
deplorable,  is  correctable  through  better  employer  education  and  simpler  and  more 
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dependable  identification  systems.  Repeal  of  sanctions  would  nourish  the  regrowth  of 
widespread  but  more  subtle  foims  of  worker  discrimination,  including  discrimination  in 
employment  against  citizen  and  legal  resident  workers. 

Have  employer  sanrtions  shown  themselves  to  be  a  cure-all  for  illegal  immigration? 
Clearly  not.  But  they  are  a  part — a  necessary  part — of  a  multi-prong  strategy  for  curbing 
it.  At  this  eariy  stage,  can  we  say  that  they  have  made  a  difference,  and  would  illegal 
immigration  be  worse  without  them?  In  my  judgement,  cleariy  yes.  But  they  have  not 
yet  reached  their  full  potential  as  a  deterrent  or  as  a  force  for  higher  labor  standards. 
There  are  a  number  of  low-cost  measures  that  would  increase  sanctions'  power  to  deter 
illegal  entries  and  protect  threatened  workers. 

Enforcement  Support  from  Other  Government  Agencies 

First,  the  Immigration  and  Naturalization  Service  (INS)  must  have  more  resources 
for  investigating  and  processing  employer  violations  without  degradation  of  the  agency's 
other  missions.  But,  in  the  present  lean  budgets,  we  must  look  for  ways  to  extend  the 
reach  of  INS,  by  better  use  of  existing  resources  and  by  bringing  other  agencies  and 
jurisdictions  into  the  effort.  Leaving  enforcement  of  sanctions  to  INS  alone  will  not 
produce  long-term  success.  The  democratic  nations  of  Western  Europe,  both  federal  and 
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unitary,  have  been  more  adept  at  mobilizing  enforcement  resources  of  many  agencies 
nationally  and  at  regional  levels,  including  labor  inspection,  industrial  safety,  tax,  and 
national  and  local  police  authorities. 

The  resistance  in  our  government  to  inter-agency  cooperation  is  apparent  in  the 
need  of  INS  and  the  Employment  Standards  Administration  (ESA)  for  more  than  five 
years  to  negotiate  formal  arrangements  for  cooperating  in  enforcement.  Their  1992 
memorandum  of  understanding  included  arrangements  for  pooling  scarce  enforcement 
resources.  INS  officers  reciprocate  ESA's  cooperation  in  making  referrals  by  providing 
ESA  with  information  on  suspected  labor  law  violations  gained  by  INS  agents  during 
workplace  visits. 

Sweatshops  and  Immigration:   A  New  Industiial  Netiierworid 

Immigration  violations  and  labor  law  violations  are  often  found  to  be  linked  in 
certain  industries.  ESA  has  recognized  the  association  in  their  Special  Targeted 
Enforcement  Program  (STEP).  The  rising  numbers  of  sweatshops  in  immigrant-impacted 
industries,  and  wages  and  hours  and  child  labor  violations  are  becoming  a  national 
disgrace,  revealing  a  regression  in  some  sectors  to  the  Dickensian  standards  of  the  late 
19th  century.   The  General  Accounting  OfiBce  in  1989  categorized  64  percent  of  New 
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York's  apparel  fiims  as  sweatshops.  A  concentrated  three-day  investigative  effort  in 
February  1992  by  California  labor  inspectors  of  286  garment  manufacturers  resulted  in 
208  citations  for  major  labor  law  and  safety  violations.  In  March  1992  the  Tan  Company, 
a  producer  in  the  Marianas  of  major  U.S.  brand  garments  which  operates  under  U.S.  labor 
law,  was  found  to  be  holding  1200  Chinese  and  Filipino  aliens  in  virtual  peonage  under 
abysmal  conditions. 

In  its  1991  study  of  the  immigration  consequences  of  free  trade  with  Mexico,  the 
Center  for  Immigration  Studies  concluded  that  immigration  from  Mexico  would  increase 
in  the  initial  years  following  an  agreement  and  that  more  of  the  marginal  American  firms 
in  agriculture  or  light  industry,  such  as  apparel,  that  would  be  directly  exposed  to  Mexican 
competition,  would  feel  pressed  to  further  lower  labor  standards  as  a  strategy  for  survival. 
If  the  United  States  is  to  open  its  markets  to  low-wage,  labor-intensive  products  such  as 
apparel  from  Mexico,  it  makes  little  sense  from  the  standpoint  of  high  labor  standards  or 
comparative  advantage  to  continue  tolerating  similar  industries  with  third-world  standards 
within  this  country. 

New  York  state's  Apparel  Industry  Task  Force  for  combating  multiple  labor  law 
violators  has  shown  how  limited  resources  can  be  stretched  by  bringing  toget'aer  state  and 
federal  labor,  industrial  safety  and  immigration  agencies  in  a  carefully  coordinated 
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enforcement  plan.  I  believe  the  following  actions  are  needed  to  encourage  and  extend  the 
inter-agency,  multi-jurisdiction  cooperation  INS,  ESA  and  other  national  and  regional 
enforcement  agencies  must  have: 

•  Agreement  should  be  sought  between  INS  and  OSHA,  and  through  it  with  state 
OSHAs,  for  exchanges  of  information  on  suspected  industrial  safety  and 
immigration  violations  obtained  during  workplace  visits.  If  work  eligibility  is  to 
become  an  accepted  national  labor  standard,  it  should  be  upheld  at  all  levels  of 
enforcement.  Congress  should  consider  adapting  the  "hot  goods"  provision  of  the 
Fair  Labor  Standards  Act  so  that  products  made  in  egregious  violation  of  U.S. 
immigration  laws  would  also  be  subject  to  impoundment. 

•  Interagency  task  forces  should  be  established  in  states  of  major  immigrant 
settlement,  similar  to  the  New  York  task  force  prototype,  for  coordinated 
investigation  of  multiple  labor  and  immigration  law  violators,  allowing  state 
authorities  to  take  the  lead. 

•  Agreements  between  INS  and  state  labor  and  safety  agencies  should  be  reached  in 
major  immigration  states  for  exchanges  of  information  on  suspected  multiple  law 
violators.   Work  toward  agreements  that  would  empower  state  labor  agencies  to 
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issue  warnings  to  employers  in  violation  of  IRCA,  with  the  states  reimbursed 
through  sharing  of  fines  and  fees. 

INS  should  act  systematically  on  leads  and  referrals  provided  by  other  agencies. 
The  record  of  INS  use  of  such  information  so  far  has  not  been  encouraging. 

Federal  ESA  investigators  should  be  authorized  to  issue  warnings  to  employers. 
After  a  period  of  evaluation,  consider  giving  ESA  inspectors  authority  to  issue 
notices  of  intent  to  fine. 

The  use  of  state  employment  services,  which  are  largely  federally  funded,  for 
verification  of  employment  eligibility,  should  be  expanded  following  the  successful 
practice  of  the  State  of  Texas.  For  those  states  disinclined  to  do  universal 
verification,  encourage  their  verification  of  difficult  or  confusing  cases  referred  by 
puzzled  employers.  State  employment  services  should  become  centers  for  advice 
and  information  available  to  employers  on  the  complexities  of  IRCA. 

More  business  associations  should  be  stimulated  to  serve  their  members  as 
centralized  agencies  for  worker  verification  and  sources  of  employer  education. 


•  State  contract  compliance  agencies  should  stress  consistent  adherence  to  IRCA 
among  the  conditions  state  contractors  must  meet. 

•  The  Internal  Revenue  Service  (IRS)  should  audit  egregious  violators  of  IRCA. 
Wages  paid  by  employers  to  employees  clearly  known  to  be  ineligible  to  work  in 
the  United  States  should  not  be  considered  a  legitimate  business  cost  under  our  tax 
laws. 

Agriculture:  Disappointing  Results  from  IRCA 

The  findings  of  the  Agricultural  Conunission,  the  studies  of  labor  economist  Philip 
Martin,  and  our  Center's  own  two-year  research  program  on  post-IRCA  agriculture  reveal 
a  dismal  situation  for  farm  workers  in  the  aftermath  of  a  law  that  was  designed  to  improve 
their  conditions  while  curbing  illegal  immigration. 

The  Commission  found  a  substantial  surplus  of  seasonal  agricultural  workers.  Real 
wages  and  working  conditions  have  not  improved  since  the  passage  of  IRCA  in  1986. 
The  number  of  illegal  aliens  in  farming  has  returned  to  pre-IRCA  levels,  in  large  part 
because  of  increased  use  by  growers  of  farm  labor  contractors  who  are  tied  into 
recruitment  networks  south  of  the  border. 


In  great  part  the  problem  is  a  familiar  one:  the  chronic  lack  of  national  will  and 
resources  to  enforce  existing  legislation  for  regulating  labor  contractors  and  protecting 
migrant  farm  workers.  We  must  try  harder  to  use  existing  laws  to  protect  the  powerless. 
But  some  new  measures  would  put  more  teeth  in  IRCA. 

Continuing  to  treat  farm  labor  contractors  as  the  sole  responsible  party  for 
verification  of  their  crews  is  clearly  self-defeating.  Farm  operators  escape  any 
responsibility  for  compliance.  Labor  contractors  evade  enforcement  altogether  or  accept 
penalties  as  a  cost  of  doing  business  and  pass  the  cost  on  to  their  workers.  Congress  must 
consider  establishing  a  system  of  joint  or  shared  liability  between  farm  owners  or 
operators  and  their  contractors  for  IRCA  violations.  The  concept  of  shared  liability  could 
be  adapted  for  contractors  in  non-farm  industries  as  well. 

The  drawdown  in  recent  years  of  resources  at  internal  Border  Patrol  sectors  such 
as  Livermore,  California,  has  ended  what  was  an  important  deterrent  to  illegal  alien 
employment  and  an  incentive  to  farm  operators  to  comply  with  IRCA.  Apprehensions  of 
illegal  aliens  on  farms  have  fallen  95  percent  since  late  1986  when  Congress  banned 
warrantless  entries  by  INS  into  open  fields.  However  intended,  the  ban  appears  to  have 
been  interpreted  by  INS  as  a  message  to  "lay  off  Agriculture."  Discussions  in  the 
Agricultural  Commission  suggest  that  grower  interests  will  again  push  for  some  form  of 
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special  fann  worker  admission  program,  despite  the  current  and  growing  surpluses  of 
workers. 

The  Border  Patrol  must  obtain  the  authority  and  resources  necessary  to  maintain 
a  credible  presence  in  major  perishable  crop  farming  areas.  If  Congress  is  again  to 
consider  a  special  program  for  admissions  of  seasonal  agricultural  workers,  it  should  only 
consider  it  in  the  ii^t  of  the  need  for  repeal  of  the  ban  on  warrantless  entry  as  an 
incentive  to  farm  operator  compliance. 

Identification  and  Compliance  widiout  Discrimination 

Qearly,  the  mass  production  and  use  of  false  woric  authorization  documents  has 
significantly  undercut  the  effect  of  employer  sanctions.  The  larger  society  has  suffered 
as  well — from  the  corrosion  of  the  integrity  of  its  traditional  vital  statistics  and  identity 
systems,  and  from  the  virtual  institutionalization  of  mass  folsehood  in  the  enforcement  of 
an  important  law.  Employers  are  in  a  squeeze.  Acceptable  documents  are  confusing, 
many  in  number,  and  vary  in  format  with  jurisdictions  of  issuance.  Well-intemioned 
employers  walk  a  tightrope  between  the  requiranent  to  evaluate  documents  in  good  faith 
and  the  risk  of  discrimination  charges  under  section  535  of  the  1990  Immigration  Act. 
One  expert  analyst  of  immigration  law  noted  that  employers  have  walked  a  tightrope  since 


1986,  but  section  535  has  made  them  walk  on  thin  air.  If  we  are  to  ensure  long-term 
employer  cooperation  we  must  get  them  off  that  tightrope  by  clearer  legislative  and 
regulatory  guidance. 

INS  and  Office  of  the  Special  Counsel  (OSC)  have  invested  a  great  deal  of  effort 
in  educating  employers  how  not  to  discriminate.  Now,  there  must  be  more  education  of 
employers  in  how  to  recognize  and  deal  with  questionable  documents  within  the 
permissible  bounds  of  the  law,  as  now  interpreted. 

Employers  need  more  education  on  what  constitutes  a  "good  faith"  inspection  of 
documents  and  on  what  their  options  are  when  confronted  with  questionable  ones.  The 
1991  version  of  the  INS  Handbook  for  Employers  is  insufficient.  The  Handbook's  black- 
and-white  pictures  of  acceptable  documents  ignore  the  fact  that  color,  reflectivity  and 
texture  are  often  important  security  features  on  cards.  Employers  should  be  informed  to 
look  routinely  for  certain  physical  features,  such  as  the  raised  engraving  on  social  security 
cards,  without  fear  of  charges  of  discriminatory  practices  in  the  OSC.  Also  useful  would 
be  color  sheets  for  employers  picturing  and  explaining  all  states'  drivers'  licenses  and 
special  information  on  what  the  identification  number  on  social  security  cards  and  other 
popular  ID  documents  states  about  the  bearer. 
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INS  must  move  more  r^idly  to  reduce  the  number  of  documents  acceptable  for 
proving  work  authorization.  Some  of  the  gains  from  the  increased  use  of  the  INS 
employment  authorization  document  (BAD)  are  offset  by  the  poor  quality  controls  on 
issuance  in  hard  pressed  district  ofBces,  where  cards  are  at  times  issued  without 
investigation  on  a  "post  audit"  basis.  As  a  practical  matter,  Congress  should  take  into 
account  the  overload  on  INS's  alien  documentation  machinery  when  considering  future 
mass  grants  of  temporary  protected  status  or  other  forms  of  relief. 

Most  frustrating  has  been  the  slow  pace  of  designing  and  testing  the  call-in 
verification  system  envisaged  in  the  1986  act.  The  proposed  rule  for  the  pilot  project  did 
not  appear  until  late  1991.  The  pilot  project  will  run  for  two  more  years.  No 
implementation  of  a  national  call-in  system  is  likely  before  mid-1995,  nearly  nine  years 
after  the  enactment  of  IRCA.  Since  telephone  verification  of  applicants  is  already 
working  successfully  in  other  federal  agencies,  a  briefer  test  period  should  be  considered. 
One  obstacle  to  an  effective  call-in  system  is  the  continuing  reluctance  of  the  Social 
Security  Administration  to  share  even  sanitized  personal  data  and  account  mmibers  with 
INS  for  incorporation  in  its  central  index.  Congress  should  demand  such  cooperation. 

Even  with  progress  toward  a  call-in  system,  there  remains  a  need  to  move  toward 
more  secure  state  drivers  licenses  that  could  serve  immigration  control  and  other  broad 
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national  interests.  The  development  of  the  secure  Commercial  Drivers'  License  and  a 
number  of  states'  movement  toward  such  innovations  as  magnetic  strips  and  biometrics 
presents  a  key  opportunity.  Congress  should  reconsider  authorizing  a  pilot  program  for 
federal-state  cooperation  in  making  the  new  generation  of  licenses  more  effective  for 
immigration  control.  Charges  that  this  would  be  tantamount  to  a  national  ID  card  are 
disingenuous.  The  drivers'  license,  a  voluntarily  sought  document,  is  already  the  ID  card 
of  choice  of  more  than  100  million  Americans.  The  mandate  that  state  Motor  Vehicle 
Administrators  register  license  applicants  to  vote  requires  a  much  stronger  state  ability  to 
confirm  citizenship  and  legal  residency  status. 

Every  drivers'  license  in  use  should  show  the  bearer's  social  security  number.  That 
number  should  be  validated  by  the  Social  Security  Administration,  a  procedure  proposed 
by  the  Social  Security  Administration  itself  in  1988.  The  social  security  card  should  be 
made  more  counterfeit-proof.  The  three-digit  prefix  on  the  nine-digit  social  security 
number  indicates  the  state  in  which  the  number  was  issued.  This  information  is  often 
used  by  public  assistance  and  investigative  agencies  to  confirm  the  bearer's  identity. 
Assignment  of  a  special  three-digit  prefix  for  non-U.S.  bom  card  bearers  would  aid  in 
employment  verification  and  provide  valuable  demographic  data  for  researchers. 
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Anti-Fraud  Penalties 

Section  554  of  the  1*)9()  Immigration  Act  gives  INS  a  potentially  powerful 
deterrent — the  authority  to  proceed  administratively  against  producers,  receivers  and  users 
of  false  or  misappropriated  documents  for  satisfying  the  requirements  of  IRCA.  I  say 
"potentially  powerful"  deterrent  because  INS  continues  to  use  this  authority  principally 
against  employers  and  producers  and  purveyors  of  false  documents,  but  not  against 
ineligible  workers.  Within  the  limits  of  INS's  resources  for  investigation  and  litigation, 
penalties  should  also  be  applied  in  certain  cases  against  illegal  alien  workers  who 
egregjously  use  false  documents.  The  aliens  illegally  in  the  United  States  continue  to  bear 
little  of  the  risks  associated  with  the  enforcement  of  immigration  laws.  Application  of  this 
provision  against  them  would  send  an  important  message  to  other  prospective  violators 
here  and  abroad  and  restore  some  balance  in  sharing  the  burdens  of  compliance. 

Thank  vou. 


Appendix  3.-Statement  of  Vibiana  Andrade,  Immigrants'  Rights 
Director,  Mexican  American  Legal  Defense  and  Educational 
Fund  (MALDEF) 

since  the  1970s  no  issue  in  immigration  policy  has  generated 
as  much  concern  or  received  as  much  attention  as  has  undocumented 
immigration.   Congress  in  1986,  after  carefully  balancing  and 
reconciling  a  series  complex  social  and  political  interests 
formulated  the  Immigration  Reform  and  Control  Act  of  1986  (IRCA) 
as  a  response  to  the  national  concerns  over  the  undocumented. 
Employer  sanctions  (sanctions) ,  which  is  the  centerpiece  of  IRCA, 
were  touted  as  the  solution  to  the  country's  immigration  woes. 
Expectations  were  high  among  some  of  IRCA's  more  ardent 
proponents  that  this  new  immigration  policy  would  substantially 
reduce  and  finally  bring  undocumented  immigration  under  control. 

Unfortunately  the  upward  spiral  of  INS  border  apprehension 
figures,  and  the  recent  grounding  of  the  Golden  Venture  in  New 
York,  and  similar  incidents  on  the  West  coast,  demonstrate  the 
ineffectiveness  of  employer  sanctions  as  a  viable  immigration 
policy.   Instead  of  stemming  the  flow  of  the  undocumented,  the 
implementation  of  sanctions  has  had  several  unintended  results. 

Paramount  among  these  is  the  unintended  widespread 
discrimination  inflicted  on  our  nation's  ethnic  communities. 
Equally  troubling  is  the  role  of  sanctions  in  undermining  labor 
law  protections  for  all  workers.    In  fact  a  recent  New  York 
Times  article  suggests  that  employer  sanctions  have  had  the 
unintended  effect  of  facilitating  a  now  flourishing  "underground 
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economy"  in  New  York  J   In  that  economy,  the  conditions  of 
employment  for  undocumented  workers  have  worsened  since  the 
inception  of  employer  sanctions. 

As  Albert  Einstein  once  stated,  "The  world  we've  created  is 
a  product  of  our  thinking.   We  cannot  change  it  without  changing 
our  thinking."   So  it  is  with  the  nation's  immigration  policy. 
Congress  must  change  its  thinking  on  how  to  control  undocumented 
immigration.   As  the  nation  approaches  the  7th  anniversary  of 
IRCA's  enactment  all  we  have  to  show  for  it  is  higher 
undocumented  immigration,  widespread  immigration-related 
employment  discrimination,  the  erosion  of  labor  law  enforcement, 
and  skyrocketing  costs  for  employer  compliance. ^  Employer 


^  New  York  Times,  June  13,  1993  at  Al,  col.  2. 
The  article  discusses  the  development  of  an  immigrant  underground 
economy.  In  part  attributable  to  IRCA,  "[i]llegal  immigrants,  in 
particular,  were  forced  underground  by  a  new  law  that  created 
sanctions  on  employers  who  hired  them."  It  continues,  "[IRCA] 
designed  to  curb  the  flow  of  illegal  immigrants  had  no  such 
apparent  effect."  The  results  are  an  increase  in  labor  abuses,  and 
heightened  vulnerability  of  undocumented  people. 

2    Report   of   the   Commission  on   Agricultural Workers, 

Commission  on  Agricultural  Workers,  November  1992,  at  page  87 
Relative  to  the  issue  of  employer  compliance  with  sanctions  and  its 
attendant  costs  this  congressionally  mandated  commission  states  the 
following: 

"In  a  1989-90  survey  of  agricultural  employers  in  nine 
separate  labor  markets,  between  51  and  75  percent  of  employers 
reported  that  IRCA  had  made  their  employment  operations  more 
cumbersome.  They  cited  "paperwork  burdens"  as  the  cause 
(Amendola  1991) .  Likewise  at  Commission  hearings,  most  of  the 
growers  and  industry  representatives  who  addressed  the  issue 
of  employer  sanctions  testified  that,  in  addition  to  being 
ineffective,  sanctions  had  added  to  their  cost  of  doing 
business  —  primarily  as  a  result  of  the  paperwork 
requirements  and  the  fines  levied  for  what  witnesses  called 
'inadvertent'  paperwork  violations." 


sanctions  is  a  failed  experiment  that  cannot  be  fixed  and  must  be 
replaced  with  a  deterrence  that  is  effective  and  humane. 

Within  the  testimony  that  follows  the  Mexican  American  Legal 
Defense  and  Educational  Fund  (MALDEF)  examines  the  impact  of 
employer  sanctions  and  makes  recommendations  as  to  more  effective 
solutions  to  control  undocumented  immigration.  ^ 

I.    Discriminatory  Immigration  Laws 

Latinos  and  Asians  in  this  country  have  long  suffered 
discriminatory  treatment  or  its  effects  under  immigration  laws. 
The  U.S.  immigration  laws  have  excluded  and  singled  out  Latinos 
and  Asians  for  especially  harsh  treatment,  while  Western 
Europeans  were  allowed  to  enter  almost  without  restriction.  The 
Chinese  Exclusion  Act  of  1882  (suspending  immigration  of  Chinese 
Laborers  for  10  years)'  was  extended  in  1892  and  1902,  and  in 


MALDEF  is  a  national  nonprofit  civil  rights  organization 
that  advances  the  civil  rights  of  Latinos  living  in  the  United 
States  in  the  areas  of  immigration,  employment  and  language 
discrimination,  political  access,  and  education. 

MALDEF  worked  for  ten  years  against  the  adoption  of  employer 
sanctions,  because  we  knew  they  would  result  in  discrimination. 
MALDEF  has  monitored  the  implementation  of  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA)  since  its  passage,  and  has  assisted 
hundreds  of  people  who  have  suffered  employment  discrimination  as 
a  result  of  IRCA's  employer  sanctions  provisions. 

Moreover,  MALDEF,  through  its  toll-free  IRCA  hotline  and  its 
employer  Immigration  Education  Program  received  numerous  complaints 
from  employers  about  the  burdens  IRCA  imposed  on  businesses.  Based 
on  this  experience,  MALDEF  and  the  American  Civil  Liberties  Union 
published  a  report,  The  Human  Costs  of  Employer  Sanctions. 
(November,  1989)  (attached) ,  which  documents  thB  discriminatory 
impact  of  employer  sanctions  on  authorized  workers. 

'•   Ch.  126,  22  Sts.  58  (1881) 


1904  was  extended  indefinitely.'  In  1954,  the  Border  Patrol, 
augmented  by  the  National  Guard,  in  a  military-style  maneuver 
apprehended  and  deported  more  than  one  million  Mexicans  who  were 
thought  to  have  entered  the  country  illegally.   "Operation 
Wetback"  was  directed  only  against  Latinos  and  put  the  burden  on 
thea  to  prove  legal  residence;  INS  officials  later  freely 
admitted  that  it  was  likely  that  some  U.S.  citizens  had  been 
deported.*   During  the  1960s  the  Bracero  program,  which  allowed 
Mexicans  to  enter  the  U.S.  temporarily,  was  enacted  to  provide 
cheap  labor  to  the  agricultural  industry.   The  program  was 
perhaps  best  summed  up  by  a  grower  who  stated:   "We  used  to  buy 
our  slaves,  now  we  rent  them  from  the  Government."' 

Of  course  the  latest  chapter  in  this  sad  saga  is  IRCA,  which 
has  been  characterized  as  "the  first  legislation  since  Jim  Crow 
where  the  government  is  so  closely  aligned  with  a  process  that 
produces  discrimination."*   Congress  should  not  continue  to 
allow  the  employer  sanctions  law  to  encourage  and  condone 
employment  discrimination  against  Latinos,  Asians  and  other 
ethnic  minorities. 


(1943)),  but  only  105  Chinese  were  permitted  to  immigrate  to  the 
U.S.  annually. 

*  Juan  Ramon  Garcia,  Operation  Wetback  (1980)  p. 216,  230. 

'  Idr  at  230. 

"  "Clocking  Immigration  sanctions,"  The  Wall  Street  Journal. 
Editorial,  p.A12  (April  16,  1990) 


II.   The  Impact  of  Employer  Sanctions  on  the  Latino  Community 

The  final  U.S.  General  Accounting  Office  report.  Immigration 
Reform;   Employer  Sanctions  and  the  Question  of  Discrimination 
issued  March  29,  1990,  (GAO  Report)  found  that  the  employer 
sanctions  provisions  of  the  Immigration  Reform  and  Control  Act  of 
1986  had  caused  "widespread  discrimination"  against  Latinos, 
Asians  and  other  ethnic  minorities.'   Specifically,  the  GAO 
found  that  19%  of  employers  (representing  891,000  of  those 
polled)'"  unlawfully  discriminated  on  the  basis  of  national 
origin  and  citizenship.   If  close  to  a  million  employers  openly 
acknowledged  discriminating  because  of  IRCA,  the  number  of  work 
authorized  employees  suffering  discrimination  is  staggering. 
A.    National  Origin  and  Citizenship  Discrimination 
The  GAO  found  that  Latinos  and  Asians  were  the  victims  of 
national  origin  and  citizenship  based  discrimination: '^ 


^  GAO  Report  at  3. 

'°   GAO  Report  at  38. 

'^  Section  102  of  IRCA  enacted  a  new  antidiscrimination  cause 
of  action,  amending  the  Immigration  and  Nationality  Act  by  adding 
a  new  Section  274B,  codified  as  8  U.S.C.  §  1324b.  Congress  wanted 
to  protect  citizens  and  others  who  are  authorized  to  work  from 
citizenship  (sometimes  also  referred  to  as  alienage)  discrimination 
incurred  because  they  "looked  or  sounded  foreign."  1986  U.S.  Code 
Cong.  &  Admin.  News  5649,  5842. 

In  addition,  Section  1324b  extends  protection  similar  to  Title 
VII  of  the  Civil  Rights  Act  of  1964  to  claims  of  discrimination 
based  on  national  origin  for  employers  of  four  to  fourteen  people. 


An  estimated  227,000  employers  (or  5%)  of  the  4.6  million  in 
the  population  we  surveyed  reported  that  as  a  result  of 
IRCA,  they  began  a  practice  to  not  hire  persons  because  of 
foreign  appearance  or  accent.   (Citations  omitted).... 

An  estimated  346,000  employers  (8%)  of  the  4.6  million  in 
the  population  reported  that  as  a  result  of  IRCA,  they 
applied  the  law's  employment  verification  system  only  to 
foreign-looking  or  foreign-sounding  persons.   This  varied 
from  6%  in  the  "rest  of  the  United  States"  category  to  16% 
in  Los  Angeles. . .While  we  cannot  estimate  how  many  job 
applicants  were  affected,  these  employers  reported  hiring  at 
their  location  an  estimated  2.2  million  employees  in 
1988." 

The  survey  results  suggest  that  persons  of  Hispanic  and 
Asian  national  origins  may  have  been  harmed  by  employers' 
citizenship  discrimination  practices.   A  greater  proportion 
of  employers  who  said  they  began  to  hire  only  persons  born 
in  the  United  States  (citizenship  discrimination)  had  no 
Hispanic  or  Asian  employees.   76%  of  employers  said  their 
understanding  of  IRCA  caused  them  to  begin  hiring  of  U.S. 
born  persons  reported  having  no  Hispanic  or  Asian  employees 
compared  to  65%  of  employers  who  said  they  had  not  begun 
this  practice. 

There  was  a  greater  difference  among  employers  in  heavily 
Hispanic  and  Asian  areas — California,  Texas,  Chicago,  Miami, 
and  New  York  City.   54%  of  these  employers  who  said  they 
began  to  hire  only  U.S. -bom  persons  as  a  result  of  their 
understanding  of  IRCA  reported  having  no  Hispanic  or  Asian 
employees  at  the  locations  surveyed  compared  to  38%  for 
employers  who  said  they  had  not  begun  this  practice. 

The  GAO's  findings  of  widespread  discrimination  have  been 

confirmed  through  numerous  other  studies  and  the  experiences  of 

MALDEF  and  other  civil  rights  organizations  throughout  the 


^2  GAO  Report  at  41.   (citations  omitted) 

"  UJ.  at  42. 

'*  Id-  at  43-44. 

"  John  E.  Brandon,  Tarnishing  The  Golden  Door; — A  IP^poft  Qn 
The  Widespread  Discrimination  Against  Immigrants  ^nd  Persons 
Perceived  As  Immigrants  Which  Has  Resulted  From  The  Imrnxgratjon 


of  the  U.S.  Commission  on  Civil  Rights  have  unanimously  called 
for  the  repeal  of  employer  sanctions.'*  While  some  may  attempt 
to  challenge  the  data  of  the  GAO  report,  no  other  report  has 
effectively  disputed  the  findings  or  shown  that  employer 
sanctions  have  not  caused  widespread  discrimination. 

Although  bigots  will  discriminate  and  the  Latino  and  Asian 
communities  have  long  suffered  discrimination  in  employment,  it 
is  clear  from  the  cases  brought  before  the  OSC  and  the  GAO  Report 
that  many  employers  are  discriminating  with  a  "good  faith"  belief 
that  they  are  following  IRCA.   This  is  a  new  layer  of 
discrimination  that  would  not  have  occurred  but  for  the  employer 
sanctions  provisions.   For  example,  the  first  full  trial  based  on 
a  discrimination  complaint  by  a  U.S.  citizen  was  brought  on 
behalf  of  a  woman  born  in  Puerto  Rico  who  presented  an  employer 
with  a  social  security  card,  a  New  York  voter  registration  card. 


Reform  And  Control  Act  Of  1986.  The  City  of  New  York  Commission  on 
Civil  Rights,  August  1989.  The  hiring  audit  using  paired  testers 
conducted  by  the  Commission  found  that  41%  of  the  86  employers 
treated  applicants  with  accents  differently  than  non-accented 
applicants.  13%  of  employers  only  asked  accented  applicants  for 
work  authorization  documents. 

Lina   Avidan,   Employment and Hiring Practices under ths. 

Immigration  Reform  and  Control  Act  of  1986: A  Survey  of  San 

Francisco  Businesses.  Public  Research  Institute,  San  Francisco 
State  University,  1989.  The  random  survey  of  416  San  Francisco 
employers  found  that  50%  of  the  employers  thought  it  was  riskier, 
as  a  result  of  IRCA  to  hire  people  who  speak  limited  English;  40% 
of  employers  thought  it  was  riskier  to  hire  Latinos;  39%  of 
employers  thought  it  was  riskier  to  hire  Asians. 

"  Statement  of  Arthur  A.  Fletcher,  before  the  House  Judiciary 
Subcommittee  on  Immigration,  Refugees,  and  International  Law,  June 
27,  1990  in  Task  Force  on  IRCA-Related  Discrimination,  Report  and 
Recommendations  of  the  Task  Force  on  IRCA-Related  Discrimination. 
September  1990,  Appendix  1. 


and  a  birth  certificate.   The  employer  stated  that  he  in  "good 
faith"  believed  that  she  had  to  produce  a  green  card — a  document 
no  U.S.  citizen  could  possess. '^ 

A  review  of  the  cases  and  settlement  files  of  the  Office  of 
Special  Counsel  (OSC)  reveals  that  the  abuses  against  U.S. 
citizens  and  authorized  workers  continue.   Another  example  is 
the  incident  of  a  U.S.  citizen  of  Hispanic  descent  who  after 
presenting  a  U.S.  passport,  social  security  card,  and  a 
California  state  ID  card  was  not  allowed  to  begin  work  unless  he 
also  produced  an  INS-Issued  document.^" 

The  GAO  Report  underestimated  the  extensive  nature  of  the 
problem  because  it  is  not  possible  to  assess  the  effects  of 
certain  factors  on  the  results  of  the  survey.   For  example,  the 
GAO  "made  the  assumption  that  respondents  [employers]  who  did  not 
answer  any  of  the  discrimination  practice  questions  did  not 
engage  in  discriminatory  practices."^'  The  GAO  also  noted  that 
the  survey  results  were  subject  to  several  biases,  including: 
employers  may  fail  to  report  or  underreport  the  extent  of  their 
behavior  or  the  nonresponse  bias,  i.e. .  "it  is  likely  that  at 
least  some  employers  not  conforming  to  the  law  would  decide  not 
to  respond  to  our  survey  rather  than  lie  about  their  behavior  or 


^'  In  re  Charge  of  Martinez.  U.S.  v.  Marcel  Watch.  OCAHO,  No. 

890085,  3/22/90. 

^"  Details,  Inc.  -  Orange  County,  California  IR  7/6/92 

"  GAO  Report  at  28,  fn.  3. 
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Lastly,  citizenship  discrimination  was  not  included  in  the 
GAO's  determination  of  whether  the  law  resulted  in  a  "widespread 
pattern  of  discrimination."  Because  of  the  GAO's  restrictive 
view  on  its  mandate,  citizenship  discrimination  was  counted  in 
the  determination  only  if  the  GAO  also  determined  that  such 
discrimination  also  resulted  in  national  origin 
discrimination.^^  However,  because  the  GAO  could  not  determine 
conclusively  the  extent  to  which  the  citizenship  discrimination 
also  amounted  to  national  origin  discrimination,  it  did  not 
include  citizenship  discrimination.^^  Hence,  the  GAO's 
determination  of  "widespread  discrimination"  rested  on  its 
findings  of  national  origin  discrimination  alone. 

B.    Employer  Sanctions  Undermine  U.S.  Labor  Laws 
The  passage  of  IRCA  and  employer  sanctions  have  undermined 
the  enforcement  of  federal  labor  laws  by  heightening  the 
vulnerability  of  undocumented  workers  and  by  lowering  the  labor 
standards  for  all  workers." 


2°  Id.  at  29. 

"     Id.  at  144. 

22  Id.  at  37. 

2'  The  arguments  in  this  section  were  adopted  from  "How 
Employer  Sanctions  Undermine  The  Enforcement  of  Federal  Labor  Laws: 
A  Study,"  Equal  Rights  Advocates  &  The  Coalition  For  Immigrant  & 
Refugee  Rights  &  Services,  (August  1991).  The  authors  of  this 
testimony  apologize  for  not  having  given  credit  to  the  authors  of 
the  study  in  the  earlier  version  of  this  testimony. 
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Employer  sanctions  imposed  an  additional  level  of  illegality 
on  undocumented  workers  and  created  uncertainty  as  to  whether 
traditional  remedies,  such  as  reinstatement  or  backpay,  are 
available  for  undocumented  workers.   Prior  to  enactment  of  the 
employer  sanctions  law,  undocumented  employees  had  the  right  to 
file  complaints  challenging  illegal  employment  practices  and  were 
awarded  remedies  against  employers  for  race  and  sex 
discrimination  under  Title  VII,  unfair  labor  practices  under  the 
National  Labor  Relations  Act  (NLRA) ,  or  wage  violations  under  the 
Fair  Labor  Standards  Act  (FLSA)  J'' 

For  employees  subjected  to  retaliatory  or  discriminatory 
discharges,  the  traditional  remedy  is  reinstatement  with  backpay. 
Reinstatement  is  necessary  to  protect  employees  from  employer 
retaliation  and  enable  employees  to  file  complaints  against 
illegal  employer  practices.   However,  after  IRCA,  it  is  uncertain 
whether  those  remedies  are  available  to  undocumented  people.   Now 
we  must  advise  clients  that  while  they  may  have  legitimate  claims 
for  violations  of  their  rights,  if  the  employers  choose  to 
retaliate  by  firing  them,  they  may  not  have  the  right  to 
reinstatement.   The  possibility  of  losing  the  right  to 
reinstatement  has  a  tremendous  chilling  effect. 

The  climate  of  fear  of  asserting  workplace  safety, 


"  Sure-Tan.  Inc.  v.NLRB.  467  U.S.  883  (1984);  Esoinoza  v. 
Farah  Mfg.  Co. .  414  U.S.  86  (1973);  Local  512  v.  NLRB  (Felbro) .  795 
F.2d  705  (9th  Cir.  1986);  Beules  Co.  v.  Teamsters.  791  F.2d  1391 
(9th  Cir.  1986);  Donavin  v.  Buraett  Greenhouses.  759  F.2d  1482, 
(6th  Cir.  1983);  Amav*s  Bakery  &  Noodle  Co..  227  N.L.R.B.  214 
(1976);  EEOC  Compliance  Manual  (CCH)  622.7  P  3806  at  3810-11  (BNA 
1983. 


employment  conditions  and  employee  rights  undermines  the 
conditions  in  the  workplace  for  all  workers,  not  just  the 
undocumented.   Since  the  undocumented  work  alongside  citizens  and 
legalized  immigrants,  the  impaired  ability  of  undocumented 
workers  to  enforce  minimum  wage  laws,  protect  against  abuses  or 
join  labor  unions  diminishes  the  ability  of  other  workers  to 
organize  or  protect  themselves.   For  example,  employers  freely 
threaten  documented  workers  with  hiring  undocumented  workers  if 
they  complain  about  low  wages  or  working  conditions.   Employers 
also  have  threatened  with  impunity  to  call  INS  if  there  is  a 
union  organizing  drive.   Fear  of  losing  a  job  keeps  both 
documented  and  undocumented  workers  from  complaining  about  the 
most  basic  wage  and  hour  violations,  much  less  safety  and  health 
conditions. 

There  is  a  growing  recognition  among  labor  unions  that 
employer  sanctions  hinder  organizing  and  representation  of  their 
members.   Supporters  of  repeal  of  employer  sanctions  include  the 
International  Ladies  Garment  Workers'  Union,  the  Amalgamated 
Clothing  and  Textile  Workers  Union,  the  Hotel  Employees  and 
Restaurant  Employees  Union,  the  California  Federation  of  Labor, 
the  Western  Conference  of  the  Service  Employees  International 
Union,  and  District  11  of  the  International  Union  of  Electrical 
Workers . 

At  the  hands  of  unscrupulous  employers,  undocumented  people 
complain  of  non-payment  of  wages,  payment  of  sub-minimum  wages, 
extraordinarily  long  hours  without  overtime  pay,  loss  of  benefits 
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or  seniority,  and  sexual  harassment.  ' 

The  precarious  plight  of  undocumented  women  under  sanctions 
sharply  demonstrates  how  sanctions  aggravates  the  vulnerability 
of  undocumented  workers.   Not  only  do  undocumented  women  face 
increased  sexual  harassment  at  the  workplace,  but  their  ability 
to  leave  abusive  and  violent  relationships  is  undermined  as 
sanctions  makes  it  more  difficult  for  them  to  find  employment  at 
viable  and  decent  wages.   Women  are  forced  to  resort  to  working 
in  people's  homes  where  the  opportunity  for  abuses  and 
exploitation  abound  because  of  the  inherent  difficulty  of 
enforcing  labor  protections  in  the  privacy  of  someone's  home. 

C.    The  Limited  Antidiscrimination  Remedies  Under  XRCA  Have 
Been  Inadequately  Enforced 

Although  IRCA  provided  for  limited  antidiscrimination 
remedies^*  (i.e. .  fines,  reinstatement,  and  backpay),  the  Office 


"  For  example,  a  flower  rancher  in  Ventura  County,  California 
was  charged  with  enslaving  hundreds  of  Mexican  laborers  in  a  fenced 
compound.  He  agreed  to  plead  guilty  to  corporate  racketeering  and 
to  pay  about  $1.5  million  in  back  wages.  The  workers  routinely  had 
been  paid  about  $1  an  hour  while  working  16  hour  days.  The  workers 
had  been  told  that  they  could  not  leave  the  ranch  because  they  were 
illegal  and  they  would  not  find  jobs.  "Rancher  to  Pay  $1.5-Million 
Fine  in  Slavery  Case,"  Los  Angeles  Times.  p.Al,  (March  24,  1992) 
and  U.S.  District  Court  Grand  Jury  Indictment,  (CD.  Feb.  1990) 
No.CR  90-400. 

2*  8  U.S.C.  §  1324b(g)(2)  established  extremely  limited 
protections  from  citizenship  discrimination.  Only  "intending 
citizens"  are  protected  under  the  law.  Thousands  of  individuals 
who  are  given  the  right  to  remain  and  work  legally  in  the  U.S.  have 
no  protection  from  citizenship  discrimination. 

Thus  while  an  individual  who  has  fled  human  rights  violations 
and  applied  for  asylum  is  permitted  to  work  in  the  U.S.,  that 
individual  is  given  no  remedy  should  an  employer  decline  to  hire 
him  or  her.   While  individuals  who  legalized  under  the  various 
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of  Special  Counsel  for  Immigration  Related  Unfair  Employment 
Practices  (OSC)  has  failed  to  meaningfully  enforce  those 
remedies.   The  OSC,  established  in  1988,  had  recovered  a  mere 
$1,237  million  in  back  pay  and  a  paltry  $316,965  in  civil  fines 
as  of  June  1993.   As  of  February  3,  1992,  2,065  charges  had  been 
filed  with  the  OSC  and  the  agency's  15  staff  attorneys  carried  a 
mere  10  open  complaints  with  the  Office  of  the  Chief 
Administrative  Hearing  Officer  (OCAHO) .   The  limited  resources 
granted  to  the  OSC,  moreover,  do  not  begin  to  address  the  complex 
problem.   As  numerous  studies  have  shown,  because  Latinos  and 
Asians  are  often  subjected  to  discrimination  before  they  even  get 
in  the  door,  most  are  unaware  of  discrimination  and  will  not  make 
complaints.    Absent  the  use  of  "testers,"  which  are  frequently 
employed  in  housing  discrimination,  the  OSC  and  complainants  are 
unable  to  discover  and  rectify  this  type  of  discrimination. 

Given  the  level  of  enforcement  and  the  very  nature  of  the 
problem,  it  appears  that  employers  have  little  to  fear  if  they 
violate  the  antidiscrimination  provisions  of  IRCA.   In  contrast, 
the  INS  has  enforced  the  sanctions  provisions  much  more 
aggressively.   For  example,  the  INS  fined  an  employer  $1.1 
million  for  violating  the  employer  sanctions  provisions  of  IRCA 


legalization  provisions  are  now  protected,  thousands  of  long-time 
lawful  permanent  residents,  many  of  whom  have  lived  most  of  their 
adult  lives  in  the  U.S.  are  not. 

At  a  mininum,  since  Congress  in  its  folly  has  enacted  a  law 
cognizant  that  it  would  inevitably  result  in  discrimination  against 
certain  members  of  its  society,  its  failure  to  provide  these  same 
individuals  with  the  means  to  remedy  that  Congressionally 
sanctioned  ill  borders  on  cruelty. 
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by  illegally  smuggling  and  employing  thousands  of  workers  over 
the  last  two  years."  Employers  have  a  greater  incentive  to 
discriminate  because  employer  sanctions  have  been  more  rigorously 
enforced  than  the  antidiscrimination  provisions  of  IRCA.^^ 

III.  Employer  Sanctions  have  Not  Achieved  their  Purported  Goal  of 

Reducing  Ondocumented  Immigration 

The  principal  objective  of  IRCA  was  to  reduce  the  number  of 
undocumented  immigrants  coming  to  and  residing  in  the  U.S. 
However,  there  is  little  evidence  to  support  the  proposition  that 
sanctions  have  reduced  undocumented  immigration.  Even  the  most 
conservative  of  recognized  think  tanks  are  reassessing  and 
modifying  their  initial  views  on  the  impact  of  employer 
sanctions.   The  experts  acknowledge  that  reduction  in  the  number 
of  undocumented  people  in  the  U.S.  is  largely  attributable  to  the 
legalization  of  formerly  undocumented  people  and  not  the 
implementation  of  sanctions." 

According  to  the  recognized  authorities  on  the  numbers  of 


"  "Firm  Fined  $1.1  Million  for  Hiring  Illegal  Workers,"  Los 
Angeles  Times.  p.A2,  (February  8,  1992) 

^*  Even  though  the  1990  Immigration  Act  equalized  the  amounts 
of  fines  that  could  be  imposed  for  violations  of  the 
antidiscrimination  and  employer  sanctions  provisions,  that 
equalization  alone  will  not  remedy  the  level  of  enforcement  of  the 
statute.  The  amendments,  moreover,  did  not  significantly  broaden 
the  categories  of  individuals  covered  by  the  statute,  nor  grant 
standing  to  testers. 

"  Jeffrey  S.  Passel,  Frank  D.  Bean,  and  Barry  Edmonston, 
"Assessing  the  Impact  of  Employer  Sanctions  on  Undocumented 
Immigration  to  the  United  States,"  in  Michael  Fix,  ed.,  The  Paper 
:ain.  The  RAND  Corporation  and  the  Urban  Institute,  1991. 
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undocumented,  Karen  Woodrow  and  Jeffrey  Passel  (formerly  with  the 
Census  Department) ,  IRCA  had  reduced  the  undocumented  population 
in  the  U.S.  (estimated  by  Passel,  1986,  to  be  in  the  range  of  2 . 5 
to  3.5  million).   However,  the  evidence  from  their  analysis  is 
that  the  reduction  is  due  entirely  to  the  legalization  of 
formerly  illegal  residents;  that  is,  they  do  not  find  evidence 
that  IRCA's  employers  sanctions  have  led  to  net  out-migration  of 
undocumented  residents.^"  They  "do  not  find  evidence  for  a 
decrease  in  the  overall  net  flow  of  illegal  migrants,  although 
some  of  their  results  suggest  the  possibility  of  a  decline  in 
flow  of  undocumented  immigrants  from  Mexico. "^^  "[A]bout  one- 
fourth  of  the  decline  of  apprehensions  between  late  1986  and  1989 
was  due  to  IRCA  effects  other  than  SAW  legalization."" 

In  November  1992  the  U.S.  Commission  on  Agricultural  Workers 


50  Woodrow  and  Passel  examined  1980  Census  data  and  a  series 
of  Current  Population  Survey  (CPS)  data  sources  from  the  1980s 
(including  the  June  1988  CPS)  in  order  to  estimate  the  size  of  the 
illegal  population  included  in  these  data  sources  and  its  change 
over  time.  Karen  A.  Woodrow  and  Jeffrey  S.  Passel,  "Post-IRCA 
Undocumented  Immigrants  to  the  United  States:  An  Assessment  Based 
on  the  June  1988  CPS,"  in  Undocumented  Migration  to  the  United 
states;  TRCA  and  the  Experience  of  the  1980 's.  Fran)c  D.  Bean, 
Jeffrey  S.  Passel,  and  Barry  Edmonston,  eds. ,  Urban  Institute, 
1990. 

''  Jeffrey  S.  Passel,  Frank  D.  Bean,  and  Barry  Edmonston, 
"Assessing  the  Impact  of  Employer  Sanctions  on  the  Undocumented 
Immigration  to  the  United  States,"  in  Michael  Fix,  ed. ,  The — Paper 
Curtain;  Emolover  Sanctions'  Implementation.  Impact,  and  Reform. 
The  Rand  Corporation  and  the  Urban  Institute,  1991. 

52  Frank  D.  Bean,  Thomas  J.  Espenshade,  Michael  J.  White,  and 
Robert  Dymowski,  "Post-IRCA  Changes  in  the  Volume  and  Composition 
of  Undocumented  Migration  to  the  United  States,"  summarized  in 
"Assessing  the  Impact  of  Employer  Sanctions  on  Undocumented 
Immigration  to  the  United  States,"  in  The  Paper  Curtain,  id. 
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released  a  Report  of  the  Commission  on  Agricultural  Workers;  a 

congressionally  mandated  study  of  the  impact  of  IRCA  on  the 

country's  agricultural  industry.   The  Commission  found  sanctions 

ineffective  in  reducing  undocumented  immigration.   The  Commission 

states: 

"Employer  sanctions  have  been  ineffective  at 
preventing,  and  have  not  significantly  curtailed,  the 
employment  of  unauthorized  workers  in  agriculture.   The 
number  of  unauthorized  workers,  most  of  whom  are  young 
men  traveling  alone,  is  significant  and  growing."" 

IV.   Only  Replacing  Emplover  Sanctions  With  a  More  Effective  and 

Less  Onerous  Immigration  PolicY  Will  End  IRCA-Related 

Discrimination 

For  both  immigrants  and  U.S.  citizens  in  the  Latino  and 
Asian  communities,  the  substitution  of  a  viable  alternative  to 
employer  sanctions  is  the  only  acceptable  solution  that 
adequately  addresses  the  problems  the  statute  engendered. 

The  widespread  discrimination  found  by  the  GAO  has  wrecked 
havoc  on  millions  of  lives  belying  the  cold  numbers  on  the  pages 
of  the  report.  Unlawful  discrimination  against  the  least 
protected  people  of  our  society  has  resulted  in  children  missing 
meals,  evictions,  untold  bills  not  being  paid,  and  other  extreme 
hardships.   Instead  of  preserving  jobs  for  U.S.  citizens  and 
employment-authorized  immigrants,  employer  sanctions  have 
paradoxically  created  a  hostile  employment  market  for  Latinos  and 
Asians.   The  price  of  suffering  to  the  Latino  and  Asian 
communities  and  to  society  in  general  is  too  high  to  pay  for  any 


"  U.S.  Commission  on  Agricultural  Workers,  supra. 
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objective.  Moreover,  it  is  inhumane  that  our  communities  should 
suffer  through  more  discrimination  while  Congress  tinkers  with  a 
law  that  simply  does  not  work. 

While  the  GAO  suggested  strengthening  the  antidiscrimination 
provisions,  increasing  educational  efforts,  and  developing  a 
secure  identification  card,  it  cautioned  that  the  later 
alternative  was  potentially  fraught  with  civil  liberties 
problems . ^ 

A.    National  Identification  Card 

The  suggestion  that  a  uniform  identification  card  will 
correct  discrimination  is  based  on  the  assumption  that 
discrimination  is  caused  by  innocent  employer  confusion  about 
documents.   Only  some  discrimination  is.   These  cards  will  not 
rectify  the  discrimination  by  an  employer  who  refuses  to 
interview  or  even  consider  a  person  who  does  not  look  or  sound 
"American"  or  who  only  hires  U.S.  citizens.   The  GAO's  hiring 
audit  with  closely  paired  Anglo  and  Hispanic  testers  demonstrated 
that  people  who  look  or  sound  "foreign"  have  significantly  more 
difficulty  getting  their  "foot  in  the  door"  for  an  interview  and 
then  getting  job  offers:  "Anglos  received  52  percent  more  job 
offers  than  the  Hispanics  and  32  percent  more  interviews."^' 

The  suggestion  of  using  the  social  security  card  as  a 
national  identity  card  has  been  rejected  by  the  Social  Security 


GAO  Report,  supra  at  73. 
GAO  Report,  supra  at  48. 
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Administration's  Deputy  Commissioner  Louis  D.  Enoff:   "The 
administration  remains  opposed  to  the  establishment  of  a  national 
identification  card."^  In  addition,  Joseph  F.  Delfico, 
director  of  income  security  issues  for  the  GAO,  testified  that 
the  cost  of  producing  and  reissuing  210  million  new  counterfeit- 
resistant  social  security  cards  could  "run  into  billions  of 
dollars."''  If  social  security  cards  were  the  only  acceptable 
document  to  prove  work  authorization,  unscrupulous  employers, 
especially  in  remote  or  rural  areas,  could  keep  their  labor  force 
captive  by  retaining  custody  of  their  workers'  social  security 
cards.'" 

The  use  of  the  national  identification  card  has  figured 
prominently  in  other  employer  sanctions  laws  in  other  countries. 
To  the  extent  that  these  laws  have  been  successful,"  they  have 
occurred  under  conditions  that  would  be  difficult,  if  not 
impossible  to  duplicate  in  the  U.S.   According  to  Immigration  and 
Policy  Research,  U.S.  Department  of  Labor: 


"  67  Interpreter  Releases  466,  Apr. 23,  1990. 
''     Id. 

"  Id-,  Andrew  M.  Strojny,  Acting  Special  Counsel  for  the 
Justice  Department's  Office  of  Special  Counsel  for  Immigration- 
Related  Unfair  Employment  Practices. 

"  The  argument  that  employer  sanctions  works  in  many 
countries  is  inaccurate.  A  GAO  survey  of  twenty  countries  with 
laws  penalizing  employers  of  undocumented  people  concluded  that  the 
laws  were  not  an  effective  deterrent  to  illegal  employment.  This 
was  the  case  even  when  fines  and  possible  jail  sentences  were  far 

higher  than  they  are  under  IRCA.    GAO,   Information on — the 

Enforcement  of  Laws  Regarding  Employment  of  Aliens  in  Selected 
Countries  (August  31,  1982) . 
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Germany  unhappy  with  the  incidence  and  growth  of 
"Schwarzarbeit, "  [the  underground  economy,  including 
legitimate  but  undeclared  economic  activities]  may  implement 
a  national  worker  permit  system  that  requires  the  bearer's 
picture  be  affixed  on  it,  but  only  for  persons  employed  in 
selected  industries  (such  as  construction,  cleaning,  and 
low-skill  services)  where  the  incidence  of  unauthorized 
employment  is  thought  to  be  highest.   Notably,  those 
employed  in  these  industries  would  be  the  only  workers 
required  to  carry  these  identification  cards  on  their  person 
and  present  them  upon  demand. *° 

Only  where  there  is  a  sharp  increase  in  state  powers  and  in 
the  size  of  the  bureaucracy  wielding  those  powers  have  sanctions 
had  some  limited  success.  "Housing  permits  are  required  as  well 
as  work  permits.  .  .  .   Some  countries,  for  example.  West 
Germany,  have  landlord  sanctions  as  well  as  employer 
sanctions."^'    Obviously,  more  than  a  national  work  permit  is 
required  to  affect  illegal  immigration. 

Moreover,  because  of  INS'  efforts  to  reduce  the  number  of 
work  documents  provided  to  people,  the  perceived  need  for  a 
national  identification  card  has  been  eliminated.   On  April  18, 
1990,  INS  Commissioner  Gene  McNary  testified  that  when  INS' 
efforts  to  standardize  work  authorization  documented  are 
finished,  there  will  be  a  maximum  of  three  documents  to  verify 
work  eligibility.*^   Therefore,  those  employers  who  are 


U.S.  Department  of  Labor,  Emplover  Sanctions  and  U.S.  Labor 
Markets:  Second  Report  (1991)  at  65, 

''  Annelise  Anderson,  Illegal  Aliens  and  Employer  Sanctions; 
Solving  the  Wrong  Problem.  Hoover  Institution,  Stanford  University, 
(April,  1986) . 

'•^  Id.,  Gene  McNary,  Senate  Finance  Committee's  Subcommittee 
on  Social  Security  and  Family  Policy  Hearings  on  S,  214  and  Title 
II  of  S.  2453. 
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discriminating  because  of  innocent  confusion  about  documents  will 
no  longer  have  to  deal  with  the  myriad  of  INS  documents. 

B.  Driver's  Licenses  with  Validated  Social  Security 
Numbers 

Section  522  of  the  conference  report  of  the  Immigration  Act 
of  1990  would  have  provided  for  a  pilot  program  in  up  to  three 
states  to  test  driver's  licenses  as  work  authorization  documents. 
It  had  been  adopted  by  the  House  and  Senate  conferees  but  failed 
to  make  it  into  the  final  bill.   Hispanic  lawmakers,  however, 
successfully  opposed  including  this  provision  on  the  House  floor, 
arguing  that  this  system  is  the  first  step  toward  a  national 
identification  card.   This  argument  is  valid  still. 

C.  Telephone  Verification  of  "Alien"  Registration  Numbers 
During  March,  1992,  the  INS  started  a  highly  questionable 

test  Telephone  Verification  System  (TVS) .   Ten  employers  through 
out  the  country  after  completing  the  Employment  Verification  Form 
(1-9)  for  new  employees  will  punch  the  A  numbers  for  the 
immigrant  employees  into  a  computerized  data  base. 

This  Telephone  Verification  System  is  a  per  se  violation  of 
IRCA's  citizenship  antidiscrimination  provisions  because  it 
imposes  an  additional  requirement  based  on  citizenship  status. 
In  addition,  under  Salinas-Pena  v.  INS*^  the  Immigration  and 
Naturalization  Service  agreed  not  to  implement  an  employer 
verification  system  other  than  what  was  provided  under  IRCA. 
Moreover,  although  "the  President  may  undertake  demonstration 


"  Salinas-Pena  v.  INS.  (Or.D.C.  CV86-1033DA)  (Feb.  17,  1988). 
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projects  ...  of  different  changes  in  the  requirements  of 
subsection  (b) ,  [IRCA's  Employment  Verification  System],""  he 
cannot  lawfully  authorize  discrimination  based  on  citizenship 
status. 

INS  had  been  scheduled  to  start  a  similar  experimental  plan 
in  October,  1988.   However,  the  plan  was  put  on  hold  because  of 
concerns  about  discrimination  and  doubts  about  the  accuracy  of 
the  data  base.   At  that  time  the  data  base  contained  files  on 
more  than  2  3  million  people.   By  accessing  the  data  base  and 
punching  in  the  immigrant's  "A"  number,  the  employer  would 
receive  a  message  that  the  person  is  employment  authorized,  if 
the  "A"  number  is  in  the  Alien  Status  Verification  Index  (ASVI) . 
If  the  number  is  not  in  the  system,  the  employer  would  have  to 
request  a  "Secondary  Verification"  by  sending  copies  of  the 
worker's  documents  to  the  INS  which  would  make  further  checks  to 
verify  the  person's  work  eligibility.*' 

The  ACLU,  National  Council  of  La  Raza,  and  MALDEF  expressed 
grave  concerns  with  the  INS's  initial  proposed  system.   The 
concerns  we  had  then,  apply  to  the  current  project  with  equal 
force:  (1)  the  data  base  would  be  used  as  a  "screening  device" 
prior  to  offering  a  job  to  an  immigrant;  (2)  under  IRCA  the 
verification  process  must  be  the  same  for  everyone,  U.S.  citizens 


"   8  U.S.C.  1324a(d) (4) (A)  (emphasis  added) . 

*5  The  current  demonstration  project  would  also  include  a 
secondary  verification  system  if  a  person's  number  is  not  in  the 
system.  INS  has  represented  that  the  response  time  should  be  10 
days. 
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as  well  as  other  workers**;  (3)  to  check  immigrants  again  by 
putting  their  A  numbers  through  a  computer  check  imposes  a 
heavier  documentation  burden  than  IRCA  requires  because  employers 
were  required  to  use  additional  verification  for  every  alien  job 
applicant  regardless  of  the  apparent  validity  of  his  or  her 
documents;  and  (4)  the  INS  data  base  is  notoriously 
inaccurate/'  Many  individuals  who  are  otherwise  authorized  to 
work  are  placed  at  a  competitive  disadvantage  in  the  work  market 
through  no  fault  of  their  own. 

V.   Reducing  Dndocumented  TnnnigTahion  Can  be  Achieved  Without 
Discriminating  against  the  Latino  and  Asian  Communities 
To  comprehensively  address  illegal  immigration,  Congress 
must  reduce  the  "push"  factors  of  migration,^  increase  border 
protection  without  increasing  human  and  civil  rights  violations. 


^  By  treating  non-citizens  differently  from  citizens,  the 
INS'  demonstration  project  is  on  its  face  discriminating  based  on 
citizenship  status.  The  Employment  Verification  Process  in  8 
U.S.C.  1324a(b)  treats  all  employees  equally. 

*'  A  1989  audit  showed  that  about  17  percent  of  the  data  from 
INS'  central  alien  information  repository  was  missing  or  incorrect, 
"Immigration  Policy  and  Law,"  Vol.4,  No. 6,  Washington,  D.C.:  Buraff 
Publications,  p.  5  (May  3,  1990).  The  GAO  found  that  internal 
documentation  and  oversight  problems  within  the  INS  were  the  cause 
of  the  poor  record  quality.  See,  GAO  Report,  Criminal  Aliens: 
INS'  Enforcement  Activities.  (November  1987). 

**  See.  The  "Asencio  Commission  Report,"  authorized  under 
section  601  of  IRCA  to  "examine  the  conditions  in  Mexico  and  such 
other  sending  countries  which  contribute  to  unauthorized  migration 
to  the  United  States  and  (explore)  mutually  beneficial,  reciprocal 
trade  and  investment  programs  to  alleviate  such  conditions." 
Unauthorized  Migration;  An  Economic  Development  Response.  Report 
of  the  Commission  for  the  Study  of  International  Migration  and 
Cooperative  Economic  Development  (July,  1990) . 
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and  ensure  that  current  labor  laws  are  enforced/'   Employer 
sanctions  unsuccessfully  attempted  to  merely  address  one  of  the 
"pull"  factors  of  illegal  immigration. 

During  the  102nd  Congress  Senate  bill  (S.1734)  and  House 
bill  (H.R.3366)  proposed  to  provide  more  effective  means  of 
reducing  undocumented  migration. 

These  bills  provided  for: 

1.  Increase  in  the  nximber  of  border  patrol  agents 

The  Hatch  bill  provided  for  an  increase  to  6,600  positions 
(80%  increase  over  1990  FY  level) ,  and  the  Roybal  bill  provided 
for  an  increase  to  5,300  agents  (44%  increase). 

2.  Increase  in  funds  for  INS  equipment,  including 
maintenance  and  repair,  support  services,  and  initial  training: 
$80  million  (raising  the  total  Border  Patrol  budget  by  30%), 
$10  million  for  maintenance. 

3.  Increase  to  600  in  the  number  of  full-time  positions  n 
the  antismuggling  program  of  the  INS  (approximately  a  70% 
increase  over  FY  1990  level) . 

4.  $2  million  for  Border  Patrol  training  on  the  rights  and 


Enforcing  labor  laws  will  remove  employers'  incentives  to 
hire  undocumented  workers  (employers  will  not  be  able  to  pay 
undocumented  workers  subminimum  wages  or  no  wages  at  all,  have 
unsafe  work  conditions,  or  pressure  workers  for  sexual  favors). 

As  Thomas  P.  Fisher,  INS  District  Director  in  Atlanta,  Georgia 
said  "[wlhat  happens  is  you  just  take  a  job  and  write  the  darn 
thing  down,  knowing  an  American  won't  take  four  bucks  an  hour,  and 
they  justify  to  themselves,  'Well,  we're  going  to  have  to  hire 
illegal  aliens  because  we  can't  get  Americans, '"  "Georgia  Harvester 
is  fined  $1  raillion  in  alien  smuggling,"  New  York  Times,  p.l 
(February  8,  1991)  . 
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cultural  backgrounds  of  InmigraBts  and  citizens,  representing  an 
absolute  increase  because  no  funds  are  currently  allocated  for 
this  type  of  training. 

5.  250  additional  positions  in  the  Wage  and  Hour  Division 
within  the  Employment  Standards  Administration  of  the  Department 
of  Labor  to  be  assigned  in  high-concentration  areas  of 
undocumented  workers  (25%  increase  over  FY  1990  level) . 

6.  21  Assistant  U.S.  Attorneys  used  solely  to  prosecute 
smuggling  and  harboring  of  undocximented  people;  (because  it  seems 
that  there  are  no  current  positions  exclusively  funded  for  this 
purpose,  the  bills  would  have  created  a  special  task  force  on 
this  issue) . 

7.  Increase  the  penalties  for  "bringing  in  and  harboring 
aliens  for  profit." 

8.  Recommendation  that  the  Attorney  General  and  the 
Secretary  of  state  initiate  discussions  with  Mexico  and  Canada 
regarding  the  smuggling  of  undocumented  immigrants  into  the  U.S. 

While  we  anticipate  that  similar  legislation  will  be 
introduced  during  the  103rd  Congress,  we  remain  convinced  that 
any  such  legislation  must  adequately  address  two  critical 
concerns:  the  restructuring  of  the  Border  Patrol  Agency,  and  the 
effective  implementation  of  any  INS  ant i- smuggling  program. 
Increased  funding  of  the  border  patrol  must  be  conditioned  upon 
reform  of  that  agency,  including  drastic  improvements  in  hiring, 
training,  discipline  and  accountability.   Simply  increasing  the 
number  of  agents  without  implementing  a  system  of 


professionalization  is  not  enough.   For  example,  as  called  for  in 
the  bill  to  be  introduced  by  Congressman  Serrano, 
professionalization  will  be  greatly  enhanced  by  inservice 
training.   The  training  called  for  in  the  bill  will  educate 
border  patrol  officers  and  should  ensure  and  safeguard 
constitutional  and  civil  rights  of  immigrants  and  citizens.    In 
addition,  inservice  training  should  improve  the  quality  of 
supervision  that  officers  receive.   As  the  officer  is  fully 
informed  of  his  or  her  duties,  communication  between  the  officer 
and  supervisor  may  be  directed  towards  matters  of  efficiency  and 
effectiveness.   The  restructuring  of  the  border  patrol  agency  is 
also  necessary  to  ensure  that  those  employees  who  violate 
standards  are  held  accountable.   The  Immigration  Enforcement 
Review  Board,  as  proposed  by  Congressman  Becerra  in  H.R.2119, 
will  provide  this  structure.   Absent  the  establishment  of  this 
system  of  accountability,  human  rights  violations  will  only 
escalate,  given  the  increased  militarization  along  U.S.  borders. 

The  increased  personnel  levels  of  the  INS  Anti-Smuggling 
Program  provided  in  Congressman  Serrano's  bill  must  be  given  a 
clear  mandate  to  prosecute  highly  organized  smuggling  operations. 
Ultimately,  this  will  prove  most  effective  in  deterring  wide 
scale  undocumented  immigration. 
VI.   Conclusion 

The  questions  remain. 

Is  the  U.S.  Congress  willing  to  continue  with  "the  first 
legislation  since  Jim  Crow  where  the  government  is  so  closely 
aligned  with  a  process  that  produces  discrimination"  ? 

Even  in  the  face  of  the  overwhelming  evidence  that  employer 
sanctions  do  not  work? 


Appendix  4.-Statement  of  the  Center  for  Lmmigr.\nts'  Rights,  inc., 
New  York  City 

TESTIMONY  ON  THE  RSPBAL  OP  EMPLOYER  SANCTIONS 

submitted  by 

TIM  c«nt«r  tax-  zaalgrants'  rlgnts,  inc. 
Hew  York  city 

for  the 

HeariiiQ  on  the  I^ileBentatiao  of  Eaployer  Sanctions 

cy  tte 

House  "III II  iwiti  nil  od  International  Law,    laaigration,    and 

Befuqe— 

to  be  held  on 
June  16,  1993 

The  Center  for  Iniiigrants'  Righte  (cm)  is  grateful  for  tho 
opportunity  to  express  its  grave  concerns  about  onployer  sanctions 
to  the  menbers  of  the  House  Subooaaittee  on  International  Law, 
Imnigraticn,  and  refugees. 

CIR  ia  an  independent  not-for-profit  organisation  located  in  New 
York  City.  For  aiore  than  twelve  yaars  it  has  provided  legal 
assistance,  education  and  counseling  on  a  variety  of  Issues 
affecting  inmigranta,  reaching  out  directly  to  imaigrant 
comnupities.  An  inportant  component  of  CXR's  work  ia  the  operation 
of  a  hotline  telephone  service.  Every  nonth  we  receive  hundreds  of 
calls  froB  ionigrants  and  advocates  fron  cormunity  based 
organizations,  churches,  unions,  and  city  agencies. 

seven  yeairs  after  the  passage  of  the  inalgration  Rerom  and  control 
Act  Of  1986,  which  Introduced  eaployer  sanctions  provisions  have 
given  rise  to  widespread  dlscrialnatlon  against  inmigrants  and 
forelgn-lccKlng  emd  -sounding  citizens,  have  deteriorated  lalxjr 
standards,  have  endangered  worker  and  public  safety,  and  have  not 
achlevec  their  primary  objective  In  deterring  Illegal  isiBlgratlon 
to  the  united  states. 

At  CIR  we  are  confronted  dally  with  the  Blsery  and  Injustice 
resulting  frost  eaployer  sanctions. 

gnployar  canctione  do  not  datar  illogal  iwaiaration 

Our  daily  axparianoe  in  Mow  York  City  oonfiras  the  findings  of 
several  studies:  employer  sanctions  have  not  deterred  illegal 
imnigration.  The  labor  pool  of  this  oity  ooneists  of  a  great  aany 
people  who  do  not  possess  docuaents  authorizing  then  to  work,  but 
who  nevertheless  need  to  work  and  are  aa»l.e  to  readily  find 
employers  willing  to  hire  the».  These  workers  provide  aany  and 
necessary  services  without  which  the  eoonoay  would  be  severely 
hampered. 

(384) 
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Pro»  domestic  workers,  alder ly  care  proviaerB,  factory  and 
production  line  worXere,  food  preparers,  agricultural  field  hands, 
service  industry  personnel  to  many  other  areas  vrtiere  the  immigrant 
contributes  his  or  her  toil  to  the  local  econony.  in  many 
instemces,  they  have  made  it  possible  for  Anericane  to  pursue 
better  paying  jobs  and  such  j<*s  are  not  attractive  to  nany.  Zoe 
Baird's  nanny  was  one  of  the  «any  woiten  who  aake  it  poseible  for 
professionals  to  work  in  their  field  and  to  have  a  family  aa  well. 

The  U.S.  govemnent  must  recogrnize  that  it  cannot  enforce  its 
Borders  Dy  sanctioning  oupioyees.  It  is  tine  to  stop  penal iaing  the 
lost  vulnerable  workers  for  failed  or  nieguided  policies.  The 
laDor  pool  or  tne  u.s.  in  the  21st  century  will  coneiot  in  the 
majority  of  new  iauiigrants ,  minorities  of  all  backgrounds,  their 
children,  we  feel  that  the  implenentation  of  employer  sanctions 
law,  and  the  disproportionate  lack  of  reeourcee  in  enforcing  labor 
standards  has  only  helped  to  fragi>ent  this  labor  market;  some 
workers  with  more  and  others  with  less  rights-  this  has  led  us  into 
a  divieivo  society,  grounded  in  social  and  economic  inequalities. 

EdueationAT  afforte  on  the  iapleaentation  of  employer  sanctions 
have  failed 

After  several  years  of  INS  efforts  to  educate  employers  eOsout  their 
obligations  under  the  employer  sanctions  framework,  many  employers 
are  still  unable  to  or  choose  not  to  comply  with  the  law. 

In  1992,  CIR  and  other  organizations  of  the  National  Networlc  for 
Immigrant  and  Refugee  Rights,  conducted  a  National  Documentation 
survey  of  400  employers  in  urban  areas  such  as  Chicago,  Los 
i^geles,  San  Francisco,  and  New  York  about  their  employment 
practices  with  regard  to  employer  sanctions.  The  amployers  were 
Bampied  randomly  and  invited  to  participate  hy  the  MY  City 
coomission  on  Human  Rights. 

The  1992  results  Show  that,  in  New  York  city,  37»  of  the  employers 
were  still  unfamiliar  with  the  1-9  form  (used  to  record  eaiployees' 
work  authorization).  Among  snail  firms  (4-16  workers)  nearly  50 
percent  of  the  employers  reported  that  they  have  never  used  the  1-9 
form.  Nearly  38  percent  of  the  employers  have  never  received  the 
INS  Handbook  (this  was  true  for  over  60  percent  of  the  firms  with 
less  than  lOO  workers).  But  those  omployers  who  have  received  the 
Hamdbook  are  actually,  in  some  cases,  more  likely  to  %nrongly 
Inplenenr  the  law  than  those  who  have  not.  For  example,  they  are 
more  likely  to  require  additional  documents  apart  from  a  driver's 
license  and  a  social  security  card  than  those  who  have  not  received 
the  Handbook.  This  practice  is  an  example  of  document  abuse  which 
will  be  diecueaed  below. 

Also  contrary  to  IRCA  provisions,  67  percent  of  employers  say  that 
they  decide  which  documents  the  employee  should  use  to  fill  the  1-9 
form,  instead  of  leaving  the  choice  to  the  employee.  This  is  a 
violation  of  law. 


These  data  are  a  clear  indication  that  INS  has  not  been  able  to 
educate  atployere  about  the  provisions  of  the  law,  wbieh  are  indeed 
confusing.  In  addition  to  other  standard  federal  employnent 
paperwork  requirenents,  B&ployers  should  not  be  burdened  with  this 

costly  responsibility. 

Fmpiftvitr  aanetiona  have  led  to  widegpread  discrimination 
Studies  by  the  General  Accounting  Office  and  date  from  our  hotline 
have  docusented  the  extent  to  which  employer  sanctions  have  led  to 
dlscriaination.  The  results  of  the  1992  Hational  Docuaentation 
Survey  replicate  these  earlier  findings.  For  exavple.  half  of  the 
employers  stated  that  fiorkers  who  speak  limited  English  are  riskier 
to  hire.  Similarly,  one  out  of  three  esployers  believe  Latinos, 
Asians,  or  Caribbeans  are  rlskiar  to  hire,  we  do  not  need  to  guess 
irtiat  effect  this  perceived  riskinese  has  on  the,  supposedly  equal, 
chances  of  eaployaent  for  lainority  %ionccars.  Including  many  U.S. 
citisens  and  work-authorized  residents. 

Discriminstion  can  also  take  anoth^  form  when  employers  require 
Bore  docunents  than  necessary  from  job  applicants  who  look  or  sound 
foreign  (document  abuse).  Ns  have  already  seen  that  many  employers 
require  additional  doounonte  apart  from  a  social  security  card  and 
driver's  license.  Or,  employers  do  not  aooept  any  other  INS 
documents  besides  laminated  cards.  The  1992  Kational  Doouaentation 
survey  revealed  that  an  overwhelming  68  percent  of  employers 
admitted  to  this  practice.  Despite  IRCA  provisions  to  the 
contrary,  64  peroent  of  the  employers  stated  that  they  rsqueet  to 
see  work  authorizaticm  before  hiring.  Half  of  these  employors  say 
they  do  this  to  make  sure  that  an  applicant  who  has  a  foreign 
accent  or  appeeurance,  is  author! Bed  to  work. 

in  conclusion,  eiq>loyer  sanctions  have  adversely  affected  the  equal 
opportunities  of  minorities  on  the  labor  market  and  they  have  led 
to  discrimination  against  those  immigrants  viio  hold  documents  of 
work  authorization,  not  easily  recognizable  by  employers.  In  our 
experience,  the  remedy  ortsred  to  this  by  the  Office  of  special 
counsel  does  not  reach  those  who  are  victimized  most  easily. 

implnvnr  Rfmntlons  caua«  the  deterioration  of  work  standards 

Esployar  sanction  laws  require  an  employer  to  check  whether  an 
employee  is  authorized  to  work.  Although,  the  employer  is  supposed 
to  use  this  knowledge  to  Aire  only  «»rk-autnorized  workers,  our 
daily  experience  shows  that  many  employers  in  fact  knowingly  hire 
unauthorized  workers. 

A  recent  case  outlines  the  situation.  Several  undocumented  aliens 
who  worked  in  a  restaurant  since  1984  or  so,  ana  thus  grandfathered 

under  Uie  1986  IRCA  latfs,  joinod  with  coworkers,  eost  of  whom  were 
documented  and  permanent  residents,  to  demand  timely  wage  payments, 
demanded  that  their  tips  not  be  appropriated  by  management,  and 
also  sought  better  working  conditions.  The  grandfathered  employees 
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were  pretextuaXly  fired  for  their  concerted  activities.  The 
employer  said  that  he  was  now  concerned  about  having  unauthorized 
workers  on  the  payroll.  He  was  retaliating  against  these  workers 
who  dared  to  assert  their  rights  to  receive  wages. 

This  is  one  illustration  of  eui  aspect  of  employer  sanctions  that 
has  not  obtained  as  nuch  attention  as  It  should  have.  Employer 
sanctions  have  yivan  nalafide  ainployers  a  new  instrument  of  power: 
«he  threat  ^o  report  or  fire  workarc  if  they  do  not  behave 
satisfactorily  because  the  employer  Icnows  the  worker  ie 
undocumant.ad ,  is  faarful  of  governnan^  authorities,  and  hae 
virtually  no  rights. 

In  too  many  examples,  both  documented  and  undocumented  employees, 
are  subjected  to  th^  divide  and  conquer  of  an  unscrupulous 
employer.  The  employer  offers  sub-minimus  wages,  requires  long 
hours  with  no  overtime  pay,  maXee  irregular  wage  payments  or  fails 
to  pay,  and  often  expoee  workers  to  dangerous  workplace  oonditionc. 

Another  example  is  in  the  oonetxijetion  and  trades  industry,  where 
immigrants  are  used  in  asbeetoe  removal  without  safety  protection 
and/or  training.  Violatione  of  the  "prevailing  wage"  standards  of 
the  Davis-Bacon  Act  are  not  unheard  of  where  private  subcontractors 
use  unsuspecting  immigrant  labor  for  work  on  piiblicly-funded  sites. 

CIR  also  encounters  a  good  number  of  these  stories  first  hand 
through  its  Day  Laborers  Organizing  Project,  servicing  a  growing 
group  of  immigrant  workers  from  the  former  USSR,  Eastern  Bloc, 
Caribbean  nations,  and  from  Central  and  Latin  America.  These  day 
laborers  are  most  vulnerable  to  exploitation,  as  a  matter  or  fact, 
these  practices  not  only  affect  the  undocumented,  but  all  are 
harmed  by  the  improper  handling  or  asbestos  ana  other  violations  or 
safety  and  health  standards. 

There  are  numerous  instances  of  remale  domestic  workers  subjected 
to  sexual  harassment,  morning  to  dusk  work  hours,  physical  emd 
mental  abuse,  and  unjust  discharge  for  requesting  more  fair 
conditions.  Based  on  their  isolation  in  the  workplace  and/or 
dependency  on  their  harasser  for  innigration  sponsorship,  tragic 
circumstances  arise. 

Employer  sanctions  have  also  had  an  effect  on  the  ability  of 
workers  to  organize  themselves.  Prior  to  IRCA,  all  workers  were 
protected  under  labor  laws  without  qualification  based  on  a 
person's  immigration  status. 

The  moment  some  workers  manage  to  join  forces  to  present  complaints 
to  an  employer,  the  employer  hae  a  simple  instrument  of  retaliation 
readily  available.  This  happened  not  long  ago  in  New  York  City, 
lAen  a  group  of  Chinese  re&taurant  workers  stood  up  against  their 
employer.  The  next  day  the  employer  called  what  he  thought  were 
the  leaders  of  the  action  to  his  office  emd  asked  then  to  fill  out 


I-»  formo.  In  thla  w«y  th»y  loot  th«ir  job«  with  no  r^ouraa  to 
laws  protecting  oonc«rt«l  ■otlvlty. 

CTR  Drqeg  Exp»dif«^  Funding  To  Labor  3t«ndtt3?(te  CnforCCTCJlt 

CIR  strongly  urg«s  that  tbvra  ba  substAntlal  funding  and  cowtitaent 
to  axpand  labor  law  enforceaent,  and  tha  coacaitjaant  to  fund  sxST 
and  bevond  the  250  total  nationwide  labor  standards  invastigators , 
a  figure  found  in  draft  legislative  bills,  which  undaraBtiBates  the 
actual  need.  The  incentlvee  for  hiring  i«Bd.grants  and  others  at 
substandard  wage  levels  nust  be  elininated,  and  In  turn,  the 
probien  of  abusing  the  undocumented  and  the  documented  worxer  will 
be  significantly  addressed. 

Today,  in  new  YorK  city  alone,  the  state  oepartnent  or  Labor  has  an 
anomous  backlog  of  over  3500  wage  and  hour,  overtlae,  and  related 
complaints.  Trenendous  staff  attrition  Ir  the  past  decade  without 
any  augnantad  govamaant  funds  or  rasourcas  allow  labor  law 
standards  ei.forcenent  to  aerely  nobble  along.  At  the  most  basic 
levels,  tble  iclna  of  naraclog  of  c^aae.  aoans  that  no  investigation 
has  taken  place,  and  anounts  to  delays  of  acre  tham  2  to  3  years. 
It  has  bocsoaa  incraaaingly  difficult  for  both  docuaontad  and 
undocunented  to  be  protected,  even  for  the  aost  basic  rights  of 
sooe  workers  will  continue  to  load  to  a  deterioration  in  the 
working  conditions  of  all  workers. 

A  review  of  a  nuaber  of  federal  laws  would  show  the  incongruities 
whioh  further  contribute  to  the  probloac  alluded  to  above.  Live-in 
doaestic  workers  are  excluded  fron  wage  overtine  protections  m  the 
rail  Labor  Standards  Act.  Reinatatement  and  baok-pay  remediee  are 

now  unavailable  for  those  seeking  to  vindicate  their  rights  under 
the  National  Labor  Relations  Act,  if  they  are  non-work  authorised 
employees  engaged  in  protected  concerted  activities;  other  exaaples 
can  be  aade  in  a  future  study  paper. 

cnncluajpn 

in  accordance  with  the  American  tradition  of  equality  and  respect 
*or  the  individual,  this  country  cannot  tolerate  a  labor  market 
which  ranks  workers  by  group  identity,  race  and  color,  language 
skills,  or  immigration  status. 

Na  must  not  tolerate  government  regulation  which  creates  immensely 
vulnerable  people  on  the  labor  market  wno  are  subjected  to 
exploitation  and  abuse  in  the  workplace-  Instead  of  ever-failing 
attempts  to  enforce  labor  sanctions,  this  country  needs  the  repeal 
of  eaployer  sanctions. 

CIR  urges  the  repeal  of  anployar  sanctions  under  the  Immigration 
Reform  and  Control  Act  of  1986,  and  to  atrengtben  and  enforce  labor 
laws  so  that  the  United  States  will  have  a  labor  market  where  all 
workers  have  the  same  rights  and  protections. 
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§Jl^e  iNeUr  JSork  ©imesi 


SUNDAY.  JUNE  IX  1993 


Reshaping  New  York  City's  Golden  Door 


■yDEtORAHSONTAC  eandiiloiM  »i>d  no  i 

Uwto  Fermm  ««M«4  ii  Wssi  *  Hidden  EcOnOmy  ^  ^"IL  ColSSIvefiitt~h 

madMt  v»r»ion  o*  At  Amtncin  Immitrinu  Underfround  undbar  off  Kocktwty  laii  « 

draam.  Shf  h«d  DM  Icti  bohmd  her  _        .      mmein.  »nd.  ihe  treithitr  duinpad  into 

family  w  ih»  DommieaB  RepuOhc         '^'"'°"""^'" Ailamw  Ocan  .  tnfid  wai.ri  h 

I0i0on-«ltartoriowortfor»ii»r.  ■  d-td*  of  in«ial  immigranu  < 

for  a  piiianc*.  in  a  baaeinmi  uiler  From  ScnttaltM  acarf  vttiden  •    unetf  for  a  miaaraWt  tilt  \M 


>  MazKan  ctaa.   diry   fand   the    r«aUiy   al 

y*i.  workmi  andlau  ll)»a-««e>  )oba 

haiian  apanmcm.  cnaiaif  a  uny.       Ftrmin  art  (ii<lin|  a  growini  un-  n  rtsiauranii  and  larmam  fac- 

illctal  faciofy  'o  niaka  njfflad  par-       dcrground  aconomy  in  ilw  metro-  tonta  to  pay  off  lb»  Ounea*  >mu(- 

ly  dmira  (or  liitK  gitU.  pdiiaa  rrfion  This  rr onomy  la  re-  |iert   who  charted   them   up  to 

•I    am    iiung    my    lalcnu    10       ihapirf  the  region  >  commercal  u«  m  (or  the  tnp. 
wppon  my  family  decemly.  m  the       life,  changmt   the   lempo  of  the  In  many  ways,  the  tro«iA  of  the 

only  «av  I  know  hew."  aa>d  Mt.       city  •  tirent  and  providing  thou-  immigrant    underground,    which 

Fermin.'M.  a  legal  Dommican  im-       aanda  of  entry-lfvel  )Ot»  for  new-  m,„y  oeliex-e  robi  AmerKana  of 

migrant  'li  i«  only  basic  aurvna!.       comen  jobi.  represents  a  contemporary 
really.  I  mean,  what  options  do  I           •""  »  «  also  (orcmg  some  immi- 
h,vc7"                                                  grants  inio  a  world  of  seven-day 
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Underground  Workers  Reshape 
New  York  City's  Golden  Door 


ffnMa  •(  tkt  tra  at  puihearu.  cawai  labor- 
«n  and  nnauliop*  Ute  dtt  Trtaaglt  SMn- 
••ut  Factocy  la  dw  laM  dacada,  at  a  aaw 


kanvcrad  by  amr  lack  of  EiifflMi  and  tOiSal 
aaiua,  mmtt  i—hnw— d  i>au«vt»«. 

it'biir»(awi(  acraM  dia  aauaik  and  panm- 

My  ■  caiai 

ifantlikaUa/i 


bnh  IWumaik  Uia  Cliy  CaopuoUtr.  mt- 
■lain  ihai  a  hat  aicraaiad  by  i  parcaM 
duniii  iht  la«  I*  y«an  la  tM  biUiea.  ar  » 
parcm  a*  iha  ny't  acanany.  Thai  uaaa- 


•duKomfofAn 


lmnii(ram>  demaiai*  Uic  aactar  ihai  i 


"Tharv't  a  rtal  bart 

undtrfround  Itadt  nbraary  le  mm  Vart  '*aid Carol OOairaacaia. Uia ciiy t Camiiw- 
Ciiy.p«n«idin(|abiraaitiitaadrmvia(laar-  1>m»r  a«  Fbnara  "VaMrt  a  raal  irtiiaab  if 
l*a  Cmwpaaii  mt     yaw  pay  tatad  »ar  aayiha^" 


:  and  Mt.  Pcraai  haat       ^ 
UMt  MarmaL  mmi|raM       T^ 


tcanamy  it  a  raviialin«  ar  a  dabdHaiat       «ra»u  heauta  la  laiarnmitniii  imploirtii.       m»«.  ria  aa  aapaeiaUy  graai  lampiatita  lo 

Far  Mt  Faruua.  diaf*  a  no  dcbaia.  |iw      •»"»  "^'^  ••••'  abb«aiiant  vhan  iimct  |at 

dia  raalny  a(  hvaic  •Mb  U»  laar  al  baa«      toii«h  And  ihay  did.  •«»aaii  April  IMP  a«d 


When  tht  firtt  trriaad.  Mt.  Farmm  laiaid  a 
lb  tk  a  tIM  a  aatb.  aaanutmt.  aft  dw 
aaht.  Sha  wad  vMtt  andrngM  w  ahaa  tor 


~l  Ml  vary  hKky  dMt  I  had  a  riUU  and  I 
didn-i  hava  la  ba  a  burden  en  ihe  lawetii- 
nMM."  Ml  Fcrmai  taid.  "I  couM  mn  carve 
em  my  o»n  bitia  cacaar  w  the  United  Sutet. 

eKw  and  tew  vnid  the  kidt  hetc  «crt 
and  Ihe  kida  I  Wi  at  haoie  didn't  need 
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Mr  Urtna.  «i«ie  hat  liiile  lormal  (4uuini  

andnoeii«luh.lu4»orti*«M*(or*niuiia*  hit 

(■aami*  iKiery  in  Sanio  Oommfo.  >iM  afur 

Tht  Immiiraiian  Reform  wd  Comrvl  Act  al      much  pavrmmi  pounOing  m  Nrv  Yert.  he  hi*  iir*4  tat*.  Mr  ■*mar«e  leaMtf  i 

IHW  detitMrt  IS  curb  th»  n~>  «<  Wnai      '«*lly  had  to  accept  an  o(t-the-beo*s  leb  van  and  r«tira*d  to  the  rvads. 

eammt «  »  an  hour,  tl  leu  than  mminwm  Pay«|  laaci  i*  the  lean  al  tut  » ~r 

•rate.  a>  a  wpcrmarket  wcuniy  guard.  He  Tm  jiut  irymt  to  keep  my  head  ata 

compensaifd  by  workuif  1 1-hour  dayt.  ni  water."  he  laid.  "I  have  ao  many  bilU. 

day*  a  week  After  several  menihi.  however.  many  btlh." 

when  he  atked  to  have  laxe*  withheld,  hn 

boat  became  lurwu* 
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•nwD«bato 

Source  of  Strength 
Or  Serious  Flaw? 


I  wedi  at  IIM  •  wMk.  oft  UM  beeki.  u  ■ 


'  «iy  10  torn  *  living  < 


rsem  apanmcm  viUi  cnbi.  rrrtiin*  *n  ill»- 
(al  4jy<arr  ceiH»r  lor  ih»  children  o(  oih«f 
W«w  Indun  baby  tMiert  wte  i«<id  afniMiH 
couptrt'  chiMrm  for  a  Imnt.  oil  ihf  book& 
Ma.  Whiif  belicvct  Uiai.  illetal  or  not.  aha 
twice  previdctf  a  acrvier  to  AmerKan  iori- 
«y.  drat  lo  Amcncan  couptn  who  couM  not 


lay  ilut  tne  wauM  n*vf  r  havr  immi|ratc«  i( 
there  was  not  a  burgmnmi  illrtal  market  lor 
her  lew-ro(i  labor  lliai  market,  ihey  tay.  i> 
created  by  working  porema  who  unintention- 
ally Oevahie  the  )ob  o(  chiM  care  If  ihe 
t  bailer.  Amen- 


"It  ■«  pure  lell-derepiion  on  the  pan  of 
people  in  the  middle  and  upper  middle  claai 
—  the  Zoe  Bairda  of  ihia  world  —  lo  ihink  thai 
the  reaaon  we  get  our  children  cared  lor  and 
our  ahint  laundered  lor  a  fraction  of  their 
real  pnce  la  becauae  we're  su 


artiAtkiaM        


*«*«  wiai 


ment  feel  the  only  way  to  revnaliie  the  wk  off  the  t 

economy  la  to  allow  the  creation  of  a  huge  iic  quati-legally    •nie>  often  want  to  pay 

underground  claaa  in  New  York  City,  avail-  ,i„t  because  ihey  eventually  will  need  to 

able  ,u>i  ai  cheap  aa  Me.KO  $.     aaid  Wing  preieni  ia>  reiurm  at  their  inierviewa  for 

Um.  eiecuiive  director  of  the  Oiineae  Staff  cHiienahip    But  their  tmployera  refuae  to 

"'•"'"  report  iheir  wagea  lo  that  they  themiclvea 
can  avoid  paying  their  due  to  the  govem- 


P>nnanent  Undercl««» 

Lasting  Hardship, 
Silent  Complaints 


pan  of  the  underground  economy. "  taid  Jen- 
nifer Cordon,  a  Uwyer  at  the  Central  Ameri- 
can Refugee  Center  in  Hempaiead.  LI 
Often  they  force  employeea  to  receive  half 


countrymen,  and  leichea  people  to  be  entrc- 
preneurul  and  capHaliai  on  a  amaU  icale. 
Once  they  became  a  lilllc  larger,  they  inev- 
itably atari  panicipating  h 

■here  a  the  harm?" 


migrama  locked  ui 
«ey  aa  they  worked  oil 
•mugglcra  who  arranged 
United  Statea.  They  are 


debt  to  the  thopa  are  unioniied.  have  a  hard  ume  eam- 
inpa  to  the  mg  U.4M  yearly  on  the  bjoka.  the  mmimum 
ng  the  rare  re«jiied  by  the  union  to  quahfy  for  medical 
0  completely  benefita.  So  they  end  up  buying  lake  checka 
Iram  their  emptoyera.  oltcn  at  more  than 
lace  vah>e.  to  oiler  t 


MangagetVaaileluaed 

Henry  Yu.  a  legal  immigrant  Iram  Hong 
Kong,  begged  hit  boaa  at  a  Long  laland  City 
drv-clraning  service  to  put  hit  entire  aalary 
onthebookt  Mr  Yuhad  lailed  loqualily  for 
a  mongage  becauae  hii  W-J  form  repreaent- 
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aocwiy                                                                ous  Mb  whan  iha  miuad  two  days  b»cau«»  mam*!  earner  en  74th  Straw  m  Jackson 

Mr.  Dodo  had  worked  (or  I*  yaara  at  an       ,^,  ^^^  .     ^^  T,  ,^  f^,  ^  ,  ^  y  Hnitiit.  Quaant.  at  lamou  ainoni  Indian 
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Gabon  Ha  watrrwiaii.    1  uww  man  ™«.  •■  »»nt  fromihooioUioD  ShahadnoidM.'-.cn  ■"»».••»••»..  ~j  .r.«.  im™.  ».  ...ii^^wi-.^. 

any  prwa.  to  tea  Maw  York."  he  taid.  So  ha  ^^  ,,^,  thawouW  ba  paid  •"*  l**^^  *"»■""»"  operate  larfaly  un- 
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Appendix  5.— Supplemental  Statement  of  Lucas  Glttentag, 
Director,  and  Antonio  Maciel,  Staff  Attorney,  Immigrants' 
Rights  Project,  American  Civil  Liberties  Union  (ACLU) 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  inviting  the  American  Civil  Liberties  Union  (ACLU)  to  present 
this  Supplemental  Statement  regarding  the  employer  sanaions  provision  of  the 
Immigration  Reform  and  Control  Act  of  1986  (IRCA).  At  the  request  of  the 
Subcmmittee,  we  are  submitting  this  brief  additional  statement  to  address  certain 
ACLU  concerns  regarding  employer  sanctions  that  were  not  included  in  our  previously 
submitted  testimony  relating  to  identity  documents  and  privacy. 

Before  its  enactment,  IRCA's  employer  sanctions  provision  was  opposed  by  the 
business  community  as  an  undue  burden  and  by  a  broad  coalition  of  civil  rights  groups 
on  the  ground  that  it  would  cause  widespread  discrimination  against  anyone  perceived  by 
an  employer  as  looking  or  sounding  "foreign,"  including  U.S.  citizens  of  ethnic  origin  and 
lawful  aliens  authorized  to  work.   In  response  to  these  concerns,  Congress  added  an  anti- 
discrimination provision  to  IRCA,  introduced  by  Rep.  Barney  Frank  (D-MA),  which 
prohibits  certain  kinds  of  citizenship  status  and  national  origin  discrimination. 
Additionally,  Congress  mandated  that  the  General  Accounting  Office  prepare  three 
annual  reports  to  determine  whether  employer  sanctions  were  causing  discrimination  and 
to  review  their  implementation  and  enforcement.^  At  the  time  IRCA  was  enacted. 
Congress  also  explicitly  recognized  the  appropriateness  of  repealing  sanctions  if  the  final 
GAO  report  found  a  widespread  pattern  of  discrimination.^ 

As  had  been  feared,  the  GAO,  in  its  third  report  published  in  1990,  found  that 
almost  20  per  cent  of  U.S.  employers  began  discriminatory  hiring  practices  as  a  result  of 
IRCA.2/  These  findings  were  substantiated  by  numerous  other  studies  conducted  by 
both  governmental  agencies  and  private  entities.   Some  have  suggested  that  increased 
education  or  a  different  employment  authorization  verification  system  may  reduce  this 
discrimination.  For  the  reasons  set  forth  below  and  in  our  companion  testimony,  we 
believe  that  these  proposals  will  not  address  or  cure  the  discrimination  caused  by 
sanctions,  will  generate  new  forms  of  discrimination  in  other  areas,  and  will  constitute 
the  establishment  of  a  national  identity  card.  Equally  fundamental,  none  of  the 
prop>osals  provides  any  assurance  of  success  in  the  near  or  distant  future.  As  a  result, 
countless  individuals  will  continue  to  suffer  illegal  discrimination  while  Congress 
experiments  with  proposed  responses.  In  other  words,  the  aflims  of  discrimination  are 
ignored  while  the  cause  of  discrimination  -  employer  sanctions  -  remains  in  force.  We 
believe  that  such  an  approach  reverses  the  historic  and  appropriate  congressional 


^    8  U.S.C.  §  1324aO). 
2/  8  U.S.C.  §  1324a(l). 


2/  Immigration  Reform:   Employer  Sanctions  and  the  Question  of  Discrimination 
(GAO/GGD-90-62,  March  29,  1990). 
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espon.se  ui  ili^criniinauon.    Xccordingly.  the  ACLU  continues  to  endorse  repeal  ot 
employer  sancuoiis.  ihe  only  federal  law  that  demonstrably  causes  illegal  discrimination. 


Discriminiilon  Impact  ol  Emplojer  Sanctions 

The  l'''H)  GA(3  survey  of  a  random  sample  of  the  nation's  employers  found  that 
an  estimated  S'M. ()()()  employers  (19  per  cent)  of  the  4.6  million  survey  population 
reported  iniiiatmg  di.scrimmatory  practices  because  of  employer  sanctions.   The  GAO 
estimates  iliat  4()l.t)00  (10  per  cent)  of  the  4.6  million  employers  in  its  survey  population 
nationwide  heyan  one  or  more  practices  that  represent  national  origin  discrimination, 
and  that  430.000  employers  (9  per  cent)  discriminated  on  the  basis  of  citizenship 
status.^ 

The  G.-\0  findings  were  based  on  thorough  investigations  and  analyses  of  the 
broad  impact  ot  sanctions-related  employment  discrimination.   For  example,  in 
preparation  for  its  third  report,  the  GAO  undertook  an  extensive  survey  of  available  data 
on  the  implementation  of  IRCA  and  used  independent  research  to  obtain  data  on 
IRCA's  effects.   The  methodologies  included  a  statistically  valid  survey  of  over  9.400 
employers,  which  represented  a  universe  of  approximately  4.6  million  employers. 
Moreover,  the  G.-\0  consulted  with  federal  agencies,  many  non-governmental 
organizations,  and  the  staff  of  this  Subcommittee  regarding  methodologies  for  the  report. 
Based  on  all  of  the  evidence.  GAO  concluded  that  employer  sanctions  have  caused  a 
substantial  increase  in  employment  discrimination  against  citizens  based  on  national 
origin  and  against  legally-authorized  aliens  on  the  basis  of  their  citizenship  status. 
.Moreover,  the  brunt  of  this  discrimination  has  been  felt  by  persons  of  Hispanic  and 
.•\sian  ancestry. 

Numerous  other  reports  and  studies  conducted  by  federal,  state  and  local 
governmental  agencies  have  substantiated  the  GAO  findings  of  increased  discrimination. 
.A.  September  U'S*^!  report  by  the  U.S.  Commission  on  Civil  Rights  found  that  the  1988 
GAO  study  "understated  the  extent  of  discrimination  resulting  from  IRCA."^   The  .\'ew 
York  State  Inter-.Agency  Task  Force  on  Immigration  Affairs,  in  a  study  of  IRC.-\. 
concluded  that   at  least  22.262  persons.  U.S.  citizens  or  aliens  authorized  to  work  have  ■ 
been  denied  employment"  and  that  "a  widespread  pattern  of  discrimination  has  been 


United  States  Commission  on  Civil  Rights.  The  Immigration  Reform  and  Control 
Asse'^^ing  the  Evaluation  Process,  July  1989. 


documented  in  New  York."^  The  City  of  New  York  Commission  on  Human  Rights 
found  that  4 1  per  cent  of  employers  treated  applicants  with  accents  differently.^  The 
California  Fair  Employment  and  Housing  Commission  reported  that  federal  immigration 
reforms  have  imposed  "enormous  personal  costs"  on  workers  "who  are  or  appear  to  be 
foreign-born."^ 

Private  non-governmental  orgaiiizations  have  also  confirmed  the  GAO  findings. 
Moreover,  they  have  brought  to  life  the  impersonal  statistics  of  the  GAO  by 
documenting  the  experiences  of  victims  of  sanctions-related  discrimination.   For  example, 
in  1989  the  AGLU  released  a  report  prepared  jointly  with  the  Mexican  American  Legal 
Defense  and  Educational  Fund  (MALDEF)  that  documented  dozens  of  cases  of 
individuals  who  were  denied  employment  or  improperly  fired  from  their  jobs  because  of 
the  discrimination  resulting  from  IRCA.2/   A  study  by  the  Coalition  for  Humane 
Immigrant  Rights  of  Los  Angeles  and  the  Legal  Aid  Foundation  of  Los  Angeles  showed 
the  extent  of  differential  treatment  between  accented  and  unaccented  job  seekers  to  be 
disturbingly  high:   accented  Hispanics  were  commonly  denied  the  opportunity  even  to  fill 
out  applications  for  jobs  that  were  available  to  unaccented  job  seekers  with  similar 
qualifications.^   Both  the  National  Council  of  La  Raza  and  the  National  Asian  Pacific 
American  Legal  Consortium,  in  testimony  submitted  to  this  Subcommittee,  give  examples 
of  people  who  have  suffered  discrimination  as  a  result  of  IRCA.   The  New  York-based 


^   New  York  State  Inter-Agency  Task  Force  on  Immigration  Affairs,  Workplace 
Discrimination  under  the  Immigration  Reform  and  Control  Act  of  1986:   A  Study  of  Its 
Impact  on  Workers.  November,  1988. 

^  The  City  of  New  York  Commission  on  Human  Rights,  Tarnishing  the  Golden 
Door:   A  Report  on  the  Widespread  Discrimination  Against  Immigrants  and  Persons 
Perceived  as  Immigrants  Which  Has  Resulted  from  the  Immigration  Reform  and  Control 
Act  of  1986.  August  1989. 

^  Report  and  Recommendations  of  the  California  Fair  Employment  and  Housing 
Commission,  Public  Hearings  on  the  Impact  and  Effectiveness  in  California  of  the 
Employer  Sanctions  and  Anti-Discrimination  Provisions  of  the  Immigration  Reform  gnd 
Cnntrnl  Act  of  1986.  January  11,  1990. 

2/  ACLU  and  MALDEF,  The  Human  Costs  of  Employer  Sanctions.  November, 
1989. 


i2/  A.  Kamsvaag  and  A.  Mischel,  Employment  Discrimination  Against  Immigrant 
Study  of  the  Joh-Seekiny  Experience  of  People  Who  Sneak  English  with  an  Accent. 
Preliminary  Report,  March  15,  1990. 
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Center  tor  Imniieranis  Rights  has  also  documented  numerous  instances  of  IRCA-related 
discrimination  and  abuse.— 


Proposals  for  a  Sinnle  Employment  Document  Will  Not  Address  the  Discrimination 
Caused  by  Employer  Sanctions 

Proponents  ot  employer  sanctions  argue  that  at  least  some  of  the  sanctions-related 
employment  discrimination  may  be  attributable  to  employer  confusion  over  the  variety  of 
permissible  work  authorization  documents  and  employer  concern  over  the  authenticity  of 
documents  offered  by  prospective  employees.   For  example,  the  GAO  suggested  that 
employers  may  discriminate  because  IRCA's  verification  system  does  not  provide  a 
simple  or  reliable  method  to  verify  job  applicants'  eligibility  to  work.   Thus,  in  the 
GAO's  view,  discrimination  should  be  reduced  if  employers  were  provided  with  more 
education  on  the  law's  requirements  and  a  simpler  and  more  reliable  verification 
system.— 

Hov».e\er.  experience  demonstrates  that  increased  education  efforts,  although 
welcome,  will  not  solve  the  problem  of  IRCA-caused  discrimination.   Three  years  after 
the  GAO  report,  and  despite  significant  increased  education  efforts  by  the  Office  of 
Special  Counsel,  misunderstanding  and  discrimination  continue.   Indeed,  as  the  reaction 
to  the  Zoe  Baird  and  Kimba  Wood  nominations  indicates,  increased  attention  to 
employer  sanctions  leads  to  increased  misunderstanding  of  the  law  and  to  more,  not  less, 
discriminatit)n.   As  the  fear  of  sanctions  increases,  employers  typically  adopt 
discriminator,  practices,  such  as  hiring  only  citizens,  in  a  misguided  effort  to  avoid 
violating  the  employer  sanctions  provision  of  IRCA.^ 


-  The  Center  for  Immigrants  Rights,  The  Impact  of  Empiover  Sanctions  on  Citizen 
and  Immigrant  Workers:   A  Report  to  the  General  Accounting  Office.  September,  1988; 
The  Center  for  Immigrants  Rights.  Employer  Sanctions:   An  Update  on  its  Impact  upon 
Authorized  and  Unauthorized  Workers  in  the  New  York  Metropolitan  Area.  August, 
1989. 

•^  Supra  note  4  at  4. 


i^'  In  the  aftermath  of  the  Baird  nomination,  major  publications,  including 
Newsweek,  the  Chicago  Tribune  and  the  Washington  Post,  suggested  that  employers  only 
hire  people  with  "green  cards",  or  even  only  hire  citizens.   Efforts  to  educate  journalists 
on  IRC.Vs  requirements  were  largely  unsuccessful.  §££  The  National  Council  of  La 
Raza.  Testimonv  i^n  the  Empiover  Sanctions  Provisions  of  the  Immigration  Reform  and 
control  Acto  of  HlS^.  before  the  House  Subcommittee  on  International  Law. 
Immigration  and  Refugees.  June  16,  1993. 


Similarly,  a  simplified  employer  verification  system  will  not  solve  IRCA-caused 
discrimination  either.  A  variety  of  proposals  involving  improved  employee  verification 
procedures  has  been  offered.   Most  recently,  Rep.  Beilenson  (D-CA)  introduced 
legislation  calling  for  the  development  of  a  new  Social  Security  card  to  be  used  as  the 
single  acceptable  work  authorization  document  (H.R.  1031). 


A  Universal  Work  Authorization  Card  Will  Not  Address  the  Causes  o'  Discrimination 

In  addition  to  our  concerns,  fully  set  forth  in  our  companion  testimony  to  this 
Subcommittee,  that  proposals  for  a  single  document  constitute  adoption  of  a  "national 
identity  card"  with  inherent  and  unjustified  threats  to  individual  privacy,  we  believe  the 
identity  card  proposals  would  not  solve  the  discrimination  caused  by  IRCA  and  would 
create  additional  discrimination  in  other  areas  and  at  other  stages. 

Document  uniformity  would  do  little  to  diminish  the  widespread  discriminatory 
practices  that  have  resulted  from  IRCA.   For  example,  discrimination  related  to  the 
selective  nature  by  which  employers  request  documentation  would  remain.   In  areas  of 
high  immigrant  concentration,  such  as  Los  /mgeles,  16  per  cent  of  employers  surveyed  by 
the  GAO  said  they  applied  IRCA's  verification  system  exclusively  to  persons  whose 
accent,  appearance,  or  name  suggested  that  they  might  be  foreign.^  Thus,  a 
discriminatory  burden  has  been  -  and  will  continue  to  be  --  placed  upon  those  who 
diverge  from  what  is  conceived  to  be  the  mainstream  norm.   Providing  a  uniform 
document  to  all  will  not  have  any  effea  upon  this  burden:  some  will  be  asked  to 
produce  the  work  authorization  document,  others  won't. 

Moreover,  the  basic  premise  of  a  single  document  system  presumes  that  a  fraud- 
resistant  and  tamper-proof  card  will  clarify  any  doubts  as  to  whether  someone  is 
authorized  to  work  or  not,  thus  reducing  any  confusion  that  may  lead  to  discrimination 
by  the  employer.   However,  no  system  can  eliminate  the  suspicion  to  which  a  "foreign" 
looking  person  is  subjected  under  an  employer  sanctions  system,  since  a  completely 
tamper-proof  document  is  not  possible  to  create.   Indeed,  although  the  Social  Security 
card  is  usually  suggested  as  the  most  adequate  card  to  adapt  to  this  role,  the  Acting 
Commissioner  of  Social  Security  has  stated  that  use  of  the  card  as  the  single  work 
authorization  document  is  ill-advised  for  many  reasons,  including  that  the  Social  Security 
Administration  "will  never  be  able  to  entirely  eliminate  fraud  or  misuse  of  the  SSN."^ 


^  Supra  note  4  at  42. 


^  Louis  Enoff,  Statement  on  Fraudulent  Social  Security  Numbers  before  the  House 
Subcommittee  on  International  Law.  Immigration.  a:id  Refugees.  June  16,  1993. 
Notably,  in  oral  testimony  the  Acting  Commissioner  also  testified  that  reissuing  tamper- 

(continued...) 


TTie  discriminaiion  that  currently  exists  when  an  employer  doubts  the  veracity  of  a  job 
applicants  documents  will  not  be  addressed  by  a  universal  work  authorization  card  since 
employers  will  continue  to  doubt  the  authenticity  of  such  a  document  when  presented  by 
a  "foreign"  iookiiis:  applicant. 

Furthermore,  hiring  audits  persuasively  show  that  employers  are  screening  out 
applicants  who  look  or  sound  foreign  prior  to  the  point  at  which  they  are  required  to 
establish  employment  eligibility.  The  1990  GAO  report,  as  well  as  the  reports  by  the 
City  of  New  ^'ork  Commission  on  Human  Rights  and  by  the  Coalition  for  Humane 
Immigrant  Rights  of  Los  Angeles  and  the  Legal  Aid  Foundation  of  Los  Angeles  support 
this  conclusion.   In  one  GAO  example  a  pair  of  testers  responded  to  a  job  advenisement 
listed  under  "shipping",  requiring  a  "dependable,  hardworking  person"  and  directing 
applicants  to  call  "Bill": 

The  Hispanic  tester  called  the  specified  phone  number  and, 
alter  inquiring  about  the  job,  was  told  by  Bill  that  the 
position  \vas  filled.  The  Anglo  tester  called  15  minutes  later 
and  Bill  invited  him  for  an  interview  for  later  that  day.   After 
a  15-minute  interview,  the  Anglo  tester  was  offered  the 
position.   The  two  testers  phoned  about  the  job  in  the  same 
manner  to  the  same  person.  The  only  discernible  difference 
in  the  phone  contact  was  the  Hispanic  tester's  accent.^ 

As  the  example  illustrates,  discrimination  occurs  at  a  stage  in  the  application 
process  earlier  than  that  which  could  be  meaningfully  affected  by  more  reliable 
documentation.   This  t\pe  of  discrimination  has  undoubtedly  increased  substantially  as  a 
result  of  IRC.A.      A  research  project  conducted  by  the  Public  Research  Institute  of  San 
Francisco  State  University  and  the  Coalition  for  Immigrant  and  Refugee  Rights  and 
Services  found  that  fifty  per  cent  of  employers  felt  that  IRCA's  employer  sanctions 
provision  made  it  more  risky  to  hire  people  who  spoke  limited  English.^ 

Indeed,  employers  have  responded  to  sanctions  by  adopting  "citizens  only"  hiring 
policies.   As  the  G.AO  reported,  at  least  14  per  cent  of  employers  surveyed  began  to  hire 


—  (...continued) 

proof  Social  Security  cards  would  cost  at  least  $2  billion,  and  that  adding  a  photograph 
or  fingerprmt  could  raise  the  cost  to  S6  billion. 

i^  IcL  at  4^. 

—  Public  Re.vearch  Institute.  San  Francisco  State  University,  and  Coalition  for 
Immigrant  and  Refugee  Rights  and  Services,  Employment  and  Hiring  Practices  Under 
the  lmmigraii(^n  Reform  and  Control  Act  of  1986:    A  Survey  of  San  Francisco 
Businesse.s.  Seotember  19S9. 
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only  U.S.  citizens,  a  practice  particularly  injurious  to  Asians  and  Hispanics.^  Clearly, 
for  employers  who  have  adopted  "citizens  only"  hiring  policies,  it  matters  little  what  type 
of  documentation  a  non-citizen  may  be  able  to  produce. 


A  Universal  Work  Authorization  Card  Will  Cause  New  Forms  of  Discrimination 

The  reliability  of  the  entire  single-document  system  is  based  on  only  citizens  or 
authorized  workers  obtaining  the  new  document,  yet  issuance  of  any  single  work 
authorization  document  will  necessarily  be  based  on  underlying  or  'Tjreeder"  documents, 
such  as  birth  certificates,  whose  authenticity  cannot  be  assured  and  which  can  be  easily 
obtained  through  fraudulent  means.^  Thus,  the  focus  of  suspicion  will  shift  from  the 
employment  document  to  the  "breeder"  documents.   Individuals  who  look  or  sound 
"foreign"  will  be  subject  to  greater  scrutiny  by  bureaucrats,  inexperienced  and  untrained 
in  document  fraud  detection,  who  are  charged  with  issuing  the  new  documents. 
Moreover,  any  individual  whose  birth  is  noted  only  in  the  family  Bible  or  who  otherwise 
does  not  possess  the  traditional  birth  and  identity  documents  will  be  treated  with 
suspicion  and  may  be  denied  documentation  altogether. 

As  a  result,  the  shift  to  a  single-document  system  will  transfer  the  incentive  for 
discrimination  from  the  employment  stage  to  the  document-issuance  stage.   Lx)w  income, 
foreign-born,  "foreign"-appearing  and  authorized  non-citizen  workers  -  particularly 
Hispanics  and  Asians  -  will  continue  to  suffer  the  brunt  of  discrimination  caused  by 
employer  sanctions. 


Conclusion 

The  fear  among  civil  rights  groups  that  employer  sanctions  would  lead  to 
widespread  discrimination  against  American  citizens  and  authorized  workers  has  proven 
to  be  well-founded.  The  conclusions  of  the  1990  GAO  report  are  thorough,  impartial 
and  compelling,  and  are  corroborated  by  numerous  other  studies.  Almost  20  per  cent  of 
an  estimated  population  of  4.6  million  employers  is  engaged  in  discriminatory 
employment  practices  as  a  result  of  employer  sanctions. 


^  Supra  note  4  at  43. 


^  Professor  Michael  Teitelbaum,  in  his  testimony  before  this  Subcommittee,  gave 
examples  of  the  "chaotic  and  uncontrolled"  U.S.  birth  certificate  system,  that  show  the 
ease  with  which  anyone  can  get  a  certified  copy  of  any  other  person's  birth  certificate. 
Michael  S.  Teitelbaum,  Testimony  before  the  House  Subcommittee  on  International 
Law.  Immigration  and  Refugees.  June  16,  1993,  pp.  5-6. 
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The  suggestions  that  an  identity  card  document  or  system  can  address  the 
discrimination  caused  by  sanctions  does  not  acknowledge  that  such  a  card  will  not 
respond  to  much  of  the  discrimination  that  is  occurring,  and  will  foster  discrimination  of 
its  own.   When  IRCA  was  enacted,  it  retlected  a  careful  and  delicate  balance.    Part  of 
that  balance  was  that  employer  sanctions  would  be  implemented  sq  long  as  they  did  not 
cause  a  widespread  pattern  of  discrimination.    In  light  of  all  the  evidence  on  the  impact 
of  employer  sanctions,  the  provisions  of  IRCA  itself  dictate  that  Congress  repeal  the 
provision. 


Appendix  6.-Addendum  Statement  of  Mark  J.  Miller,  Professor, 
Department  of  Political  Science  and  International 
Relations,  University  of  Delaware 


lomigration:  What  should  Lbe  U.S.  do? 


A  sudden  coafluence  of  events  has  underscorad  th«  nead  for 
renewed  chinking  and  legislative  actioo  on  iBBiAratlon.  Tb«  pmblen 
is  to  cone  up  vith  a  strategy  responsive  to  deaand^  for  cr«dible 
3-.tior.s  to  reduce  illegal  alien  entry  ar.d  employment  (  as  well  a^ 
'.tu3e  of  asylum)  that  is  consisieat  uith  U.S.  lows,  foreis-i 
policies  and  Lraditional  ATeriCr.n  values.  Hero  tire  fire 
reconff.ent'.ations. 

Secure  emplcvee  ider.tif ication.  Enforf.omanL  of  TRCA'a  employer 
sanctions  has  been  weakensd  by  document  fraud.  At  e  .■niniaum ,  the 
current  plethora  of  documenis  used  to  attest  ro  enplorment 
eligibility  must  be  reduced.  Iiipl«nie-.tatioij  of  «  ■single  secure 
employment  document  is  the  best  course  of  .-action.  However,  short  of 
that,  industry  specif-c  actions  miah-.  bo  contemplated  in 
cocrdiratiun  with  state  and  Jocal  tinv^rnmer.ta . 

For  example,  it  is  well  kroun  that  builders  and  contractors  in 
the  New  York  cit>  area  rouTiinely  hir«  aliend  inelisible  for 
eaploi'iren  t .  Employer  abuse  of  cuch  aliens  ia  comnonpl  oce .  VSDCX. 
and  INS  ase-its,  woZKinz  In  coorcin-LJor  with  other  federal  agencies 
and  various  stare  and  local  «uthoritico  should  encoura»;e  voluntary 
wsarj-ns  of  secure  eirployment  eligibility  cards  by  all  construction 
vorkers  in  the  NYC  area.  The  idea  ia  to  get  en-.ployers  and  emplryces 
:.n  the  industry  to  recoBnia*  t'ns  rroblem  and  to  voluntarily 
participate  in  a  prograa  chat  could  level  the  plr.ying  field  for  all 
TnvoLver. .  The  key  wilJ  b«  to  tjuild  an  expectetion  of  voluntary 
tooreraticn. Vork  should  not  be  givon  (  or  subcontracted)  to 
emsloysrs  ard  cmplcyees  who  do  not  cooperate. 

Such  a  strategy  wi.ll  taki  tine,  patience  and  considerable 
person  lit  1  resejrces  but  it  Bii-»i  rates  the  eraotional  issue  of 
nandatory  documents  a->d  it  encourages  oil  levrcls  of  sovernment  to 
participate  in  inducing  illeRal  alien  eapioymen t . NYC  would  make  an 
intorestina  te^t  site  tor  such  a  atrntegy  35  city  officials 
r.ijtir.ely  iJisparage  or  aeeV  to  thwart  iaimi  grat  ion  law.  If  the)  do 
no-  cooperate  in  thie,  zhcy  will  be  vulnercbic  c  oae  election  tli»e. 
Other  experiraenis  fihould  be  encourased  in  Klorida  and  California 
agriculture,  '  I'o  LA  garm-nt  indun'-ry,  rn  iJhlcago-ar ea  hoLels  end 
rostaurarte,  kzc.  «'e  know  which  industrieo  ore  magnets  for  Illegal 
alians.  That  knowledge  warraat*  industry  specific  measures  in  the 
public  intaiwst. 

Keefiog  up  enforcement  ca?acit>  Congress  should  authorize 
auhitcntial  ,  additional  hirins  of  personnel  in  enforcenent  arms  of 
L'SDOL,  I.VS  ,  Social  Security  «p<'  other  relevant  a  gencles .  f  uuOl  DR 
for  enforceaent.  activities  should  also  increase  -svibs  t  an  t  i.al  1  y  . 
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F.nplryar  finai;  should  Cir.anca  furt.hur  sin  f  orcemant  . 


Inprcvlnfl  inc«r»g«ncT  coordination  Congress  should  create  aofj 
pay  for  rsgioral,  ctatc  and  in  aori*  iaar-ances  local  comnitlaea  Lu 
Caciljtaco  eippr«<>sior.  of  and  ancourage  awaiencs?  of  illegal 
amploynonL(n(>t  n«c»»oarily  only  illcRal  alien  <^mpl  oymsnc )  .  These 
coDDiutecs  would  bring  together  relevant  personnel  from  all  level 
»  of  80''»f '""•nt ,  «9  well  as  include  representatives  from  employer 
and  s.tployea  groups,  i.auiii  $1  an  t  associations  ,  etc.  to  facilitate 
coordination  of  public  strotcjies  and  neosurcs  to  reduce  Illegal 
moployment  in  specific  seographic.«l  nrcas.  Elected  oltlcials  also 
would  be  included. 

Bi^ntcrol  neasures  The  US  should  attach  sallency  to 
imirijrati  or  control  concerns  in  bilateral  ip'arions.  Ir.deei'., 
var-cus  facets  of  our  bilateral  relationships  should  be 
ayatcmoticelly  reviewed  with  an  eye  toward  reduction  of  unwanted 
migration.  For  instance,  pressure  shoulc!  be  brought  to  bear  on 
Mexico  to  take  concrete  steps  to  reduce  Illegal  immigration  frcm 
its  tcr-ritorT  and  by  its  citizens  as  the  sine  qua  non  fcr 
-atificatioa  of  NAFT.\. 

Mul-llaceral  measures  The  US  should  work  very  closely  with  the 
EC  and  other  Industrial  deaocracles  to  coordinate  laws  anc  policies 
pertinent  to  prevention  of  jnwantea  international  migration.  Fcr 
instance,  the  US  should  give  serious  consideration  to  expandiag  the 
EC's  i^uDlln  Accord  concerning  asylum  seekers  to  North  America. 
P.efora  of  grcinds  for  sxcluslon  should  be  coordinated  to  ce.sh  with 
:h03e  of  our  Europe*"  aUies. 


Appendk  7.— Statement  of  Maria  Blanco,  Staff  Attorney,  Equal 
Rights  Advocates,  on  Behalf  of  the  National  Women's 
Coalition  To  Repeal  Employer  Sanctions 


Equal  Rights  Advocates  (ERA)  is  oae  of  the  country's  oldest  women's  law  centers 
specializing  in  sex  and  race  discrimination  law.    Its  suppon  for  the  repeal  of  employer 
sanctions  grew  out  of  its  work  to  improve  economic  opportunities  for  women  of  color, 
including  immigrant  women.    Together  with  the  Coalition  for  Immigrant  and  Refugee 
Rights  and  Services  in  San  Francisco  (CIRRS),  ERA  helped  found  the  Immigrant  Women's 
Task  Force,  one  of  the  first  groups  dedicated  to  the  concerns  of  immigrant  women. 
Among  other  issues,  the  Task  Force  worked  successfully  to  amend  the  Immigrant  Marriage 
Fraud  Act  of  1986  to  prevent  United  States  citizens  from  essentially  trapping  battered 
immigrant  spouses  in  dangerous  and  violent  marriages  by  refusing  to  petition  for  the 
spouse's  legal  residence  in  the  United  States. 
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More  recently  the  Task  Force  and  ERA  have  turned  their  anention  to  the  issue  of 
the  employer  sanctions  and  SB  1734.    After  years  of  working  with  immigrant  women,  we 
believe  that  more  than  any  other  public  policy,  the  repeal  of  employer  sanctions  will  make 
a  significant  difference  in  the  quality  of  life  for  immigrant  women  and  their  families.   Thus, 
we  are  engaged  in  an  extensive  public  education  and  mobilization  campaign  to  inform  other 
women's  organizations  of  the  discriminatory  effects  of  employer  sanctions  and  gain  their 
support  for  repeal  of  sanctions.  We  are  presenting  this  testimony  on  behalf  of  a  national 
coalition  of  women's  organizations,  including  labor  and  religious  groups,  who  have  come 
together  to  voice  their  opposition  to  an  immigration  policy  which  threatens  the  civil  rights 
of  all  Americans,  and  which  has  a  particularly  detrimental  effect  on  the  lives  of  immigrant 
women  living  in  this  country.    Members  of  the  coahtion  include: 

Center  for  Women's  Policy  Studies 

Coalition  for  Labor  Union  Women 

National  Coalition  Against  Domestic  Violence 

National  Conference  of  Puerto  Rican  Women 

National  Council  of  Jewish  Women 

National  Institute  for  Women  of  Color 

National  Organization  of  Women 

Pan  Asian  American  Women 

Women's  International  League  for  Peace  and  Freedom 

Women 's  Legal  Defense  Fund 
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SUMMARY  OF  CONCLUSIONS 

Although  42.3  percent  of  the  undocumented  migrancs  to  the  United  States  between 
1970  -  1979  were  women,  only  32.3  percent  of  the  legalization  applicants  under  the 
Immigration  Reform  and  Control  Aa  of  1986  (IRCA)  were  women. 

The  design  and  implementation  of  IRCA's  legalization  program  had  the  effect  of 
excluding  hundreds  of  thousands  of  eligible  women.    As  a  resxilt,  women  who  should  have 
been  the  beneficiaries  of  Congress'  one-time-only  amnesty  program  are  unfairly  condemned 
to  live  an  illegal  existence  in  the  United  States. 

The  benefits  of  employer  sanctions  in  stemming  unwanted  migration  to  the  United 
States  do  not  outweigh  the  discrimination  and  erosion  of  workplace  rights  created  by 
sanctions.   Employer  sanctions  have  the  effect  of  undermining  working  conditions  because 
they  eliminate  traditional  protection  and  remedies  for  employer  violations  of  labor  lau-s. 
Imrmgrant  working  women  are  particularly  affected  because  they  are  concentrated  in  low- 
paid,  poorly  regulated  industries. 

Employer  sanctions  have  trapped  women  in  violent  homes  and  abusive  workplaces. 
Without  work  authorization  women  have  a  difficult  time  leaving  a  bartering  spouse  or  an 
abusive  employer.    In  an  intensified  anti-immigrant  climate,  fear  of  deponation  and  the  lack 
of  economic  options  work  to  inhibit  women  from  assening  their  rights  or  speaking  out. 
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The  following  testimony  was  developed  in  conjunction  with  the  CIRRS  Labor 
Committee  and  its  Immigrant  Women  Public  Policy  Committee.   Its  findings  are  based  on 
in-depth  interviews  with  immigration  attorneys  and  the  staff  of  Qualified  Designated 
Entities  (QDE's)  through  the  United  States.  Special  rhanUc  to  Rachel  Morello-Frosch  of 
Eq\jal  Rights  Advocates  and  Pauline  Kim  of  the  Employment  Law  Center  for  their  research 
and  writing,  and  to  Martha  Jimenez,  formerly  with  MALDEF,  Bill  Tamayo  of  the  Asian 
Law  Caucus,  Ignatius  Bau  of  the  San  Francisco  Lawyers'  Committee  for  Urban  Affairs,  and 
Deeana  Jang  of  the  San  Francisco  Neighborhood  Legal  Assistance  Foundation  for  their 
helpful  ideas  and  comments. 

I.  The  Feminization  of  Migration  to  the  United  States 

Like  so  much  else  in  the  history  of  this  country,  United  States  immigration  policy 
has  been  developed  without  much  consideration  given  to  the  specific  characteristics  and 
issues  which  women  face.   The  Immigration  Reform  and  Control  Act  of  1986  (TRCA), 
which  produced  one  of  the  greatest  changes  in  immigration  policy  since  the  mid-196Cs, 
represents  another  example  of  this  historical  oversight.   Congress  intended  that  IRCA's 
provisions  would  accomplish  two  main  objectives:    to  legalize  a  linxited  number  of 
immigrants  already  in  this  country,  and  to  stem  the  tide  of  immigration  by  penalizing 
employers  who  hire  imdocimiented  workers.   But  even  as  legislators  and  public  polic>- 
analysts  debate  whether  or  not  IRCA's  provisions  resulted  in  the  realization  of  either  goal, 
it  is  clear  that  one  thing  the  new  law  has  accomplished  is  to  create  a  daxmting  new  set  of 
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problems  for  women. 

Unfortunately,  the  debate  that  preceded  the  passage  of  IRCA  overlooked  a  key 
factor  related  to  immigration  policy  and  the  resxiiting  law  reflects  that  omission:   the  profile 
of  the  'typical"  immigrant  to  the  United  States  is  not  predominantly  male,  as  has  long  been 
the  image.    There  is  compelling  evidence  that  for  several  decades  America's  immigrants 
have  been  predominantly  women  and  children.    Legal  immigrants  to  the  United  States 
between  1970  and  1979  were  40  percent  women,  33.7  percent  men  and  26.3  percent  children 
under  sixteen.'   A  study  conducted  by  the  United  States  Bureau  of  the  Census  for  the  same 
time  period  between  1970  and  1979  shows  that  42.3  percent  of  the  undocumented  migrants 
to  the  United  States  were  women.^   A  study  conducted  by  Maram  in  1979  in  the  Los 
-Ajigeies  area  estimated  that  52.7  percent  of  the  undocumented  migrants  were  women.' 
Researche.T  have  indicated  that  more  women  are  migrating  to  the  United  States  becaxise 
they  are  able  to  find  jobs  within  the  "hidden"  economy.'    It  is  within  this  hidden  economy 
that,  contrary  to  popular  belief,  they  have  a  significant  beneficial  impact  on  our  even,-day 


'Houston,  Marion,  F.,  Roger  Kramer,  and  Joan  Mackin  Barren,  'Female  Predominance  in  Immigration  to 
the  United  States  Since  1930:  A  First  Look,'  International  Migration  Review,  Vol  XVIII  No.  4.  Table  from  the 
U.S.  Immigration  and  Naturalization  Service  for  Fiscal  Year?  1941-1979. 

•Simon,  Rita  J.  and  Margo  DeLey,  'The  Work  Experience  of  Undocumented  Mexican  Women  Migrants  in 
Los  .\ngeles,'  International  Migration  Review,  Volume  XVIII  no.  4,  p.  114,  citing  U.S.  Bureau  of  the  Census  1981, 
based  on  a  survey  by:  D.S.  Massey  and  KM.  Schabel,  'Background  and  Charaneristics  of  Undocumented 
Hispanic  Migration  to  the  U.S.,"   Migration  Today  11,  No.  1  (1983). 

'See  footnote  2  above. 

'One  of  the  reasons  given  for  the  increasing  number  of  women  immigrants  is  that  women  find  it  easier  than 
men  to  locate  jobs  in  marginalized  industries  where  they  are  less  likely  to  be  subjeaed  to  the  threat  of  employer 
sanctions.  {Undocumented  Migration  to  the  United  State,  Ed.  Frank  D.  Bean,  Barry  Edmonston,  Jeffrey  S.  Passel. 
3an:a  Monica,  CA:  The  Rand  Corporation,  1990) 
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Testimony  of  Maria  Blanco  In  Support  of  SB  1734 
Repeal  of  Employer  Sanaionj 

lives  -  harvesting  and  packing  our  food  in  canneries,  working  as  domestics  cleaning  cur 

houses  and  caring  for  our  children,'  and  bolstering  our  small  manufactuiing  industries  by 

sewing  our  clothes  in  garment  shops  and  working  in  factory  assembly  lines. 

n.        How  IRCA's  Legalization  Program  Failed  Women 

In  spite  of  its  intent  to  legalize  immigrants  who  had  resided  in  the  United  States 
since  before  1982,  IRCA's  legalization  program  failed  to  cover  hundreds  of  thousands  of 
eligible  women,  leaving  them  to  face  economic  and  social  the  consequences  of  employer 
sanctions.   While,  as  noted  above,  undocumented  women  constituted  at  least  42.3  percent 
of  the  undocumented  migrants  to  in  the  United  States  between  1970  -  1979,  only  32.5 
percent  of  the  legalization  applicants  were  women.*   If,  using  the  percentage  from  the 
Census  statistics  we  assume  that  at  least  42  percent  of  those  persons  eligible  for  amnesty 
were  women,  the  32  percent  figure  represents  nearly  300,000  eligible  women  who  did  not 
apply  for  amnesty. 

The  enormous  drop  off  in  numbers  of  women  apphcants  may  well  be  due  to  the 
fact  that  even  though  the  Immigration  Reform  and  Control  Act  appears  on  its  face  to  be 
"gender  neutral,"  the  law's  temporary  and  time-limited  legahzation  programs  were 
implemented  in  ways  that  excluded  thousands  of  women  from  the  amnesty  program  by 


'Of  female  single  immigrant  women.  51.6  percent  are  likely  to  work  in  the  private  household  seaor. 
Kossoudji,  Sherrie  A.  and  Susan  I.  Ranny,  "The  Labor  Market  Experience  of  Female  Migranu:  The  Case  of 
Temporary  Mexican  Migration  to  the  United  States,"    International  Migration  Review,  Volume  no.  4,  p.  1137. 

'Provisional  Legalization  Application  Statistics,  November  2,  1989;  Staiistia  Division  of  the  Office  of  Plarjs 
and  Analysis:  United  States  Immigration  and  Naturalization  Service. 
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ignoring  the  work  and  home  realities  of  immigrant  women. 

For  instance,  under  one  of  the  two  amnesty  programs  created  by  IRCA,  inmiigrants 
who  -a-ished  to  obtain  amnesty  were  required  to  demonstrate  proof  of  continuous  residence 
in  the  United  States  since  January  1,  1982.   Single  women,  who  frequently  work  in  homes 
as  housekeepers  or  childcare  workers  and  are  paid  in  cash,  were  less  likely  than  men  to 
have  acquired  the  documents  that  the  Immigration  and  Naturalization  Service  (INS)  insisted 
on  as  proof  of  residence,  such  as  W-l  forms  and  paycheck  stubs.   For  married  women, 
other  documents  that  were  encouraged  and  accepted  by  the  INS  as  proof  of  residenc>-  —  for 
e.TampIe,  rent  receipts,  bank  statements  and  vehicle  registration  cards  —  tended  to  be  in  the 
man's  name.    Thus,  many  women  who  had  resided  here  since  January  1,  1982  were  unable 
to  qualify  for  IRCA's  amnesty  program. 

Another  provision  of  the  law  allowed  the  INS  to  exclude  from  legalization  anvone 
"likely  to  become  a  public  charge."   The  INS  originally  interpreted  that  provision  to  mean, 
among  other  things,  that  any  undocumented  parent  who  had  at  any  point  received  Aid  to 
Families  with  Dependent  Children  (AFDC)  for  his  or  her  U.S  citizen  children  was  not 
eligible  for  amnesty  under  IRCA.   Since  the  vast  majority  of  AFDC  recipienu  are  women, 
this  regulation  had  a  discriminatory  effect  on  inmiigrant  women's  eligibihty  under  IRCA. 
The  INS  regulation  excluding  past  AFDC  recipients  from  amnesty  was  eventually  struck 
down  by  the  federal  couns  and  past  AFDC  recipients  who  had  appUed  for  legalization  had 
their  applications  revived.'   This  did  not  help,  however,  the  large  number  of  eligible 
women  who  were  discouraged  from  applying  for  amnesty  because  much  of  the  legalization 


^Zambrano  v.  INS  ■  Tnomburgh  (ED.  Calif.). 
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information  campaign  before  the  lawsuit  emphasized  that  persons  who  had  received  welfare 
were  likely  to  be  ineligible  for  legalization. 

Finally,  because  the  legalization  process  under  IRCA  operated  on  an  individual  basis, 
rather  than  by  family,  each  individual  in  the  family  was  required  to  meet  the  qualifications 
for  amnesty  and  pay  individually  for  legalization.   This  often  meant  that  where  there  was 
only  enough  money  for  one  family  member  to  apply,  that  person  was  the  man  _  again 
excluding  many  women  from  anaining  legalization.    A  huge  public  outcry  resulted  in  a 
modification  of  the  legalization  process,  through  federal  "Family  Fairness"  legislation,  to 
include  entire  families.   Unfortunately,  here  ^ain,  the  changes  did  not  entirely  solve  the 
problem  for  women.   Women  divorced  or  separated  after  their  spouses  were  legalized  are 
not  covered  by  the  Family  Fairness  program  even  when  they  have  custody  of  the  couple's 
United  States  citizen  children. 

In  addition,  female  farmworkers  had  problems  qualifying  for  IRCA's  other 
legalization  program  —  for  Special  Agricultural  Workers  (SAWs)  —  because  in  many 
instances  even  though  husband  and  wives  (or  whole  families)  performed  farm  work 
together,  only  the  male  head  of  family  was  credited  with  and  paid  for  the  entire  family's 
work.   Moreover,  IRCA's  overall  gender  bias  is  apparent  from  the  very  concept  and 
creation  of  a  SAW  program.   In  order  to  qualify  for  SAW  legalization,  a  person  had  to 
demonstrate  that  they  had  performed  90  days  of  agricultural  work  in  the  United  States 
between  May  1985  and  May  1986.    This  was  clearly  an  easier  route  to  legalizauon  than 
having  to  prove  continuous  residence  in  the  United  States  since  before  January  1,  1982. 
The  creation  of  a  simplified  SAW  legalization  program  •was  a  recognition  of  the  importance 
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of  migrant  labor  ro  Unired  States  agriculture.   IRCA,  however,  contained  no  corresponding 
recognition  of  the  importance  of  childcare  workers  and  domestics  to  the  economy.   Even 
more  telling,  female  seasonal  agricultural  workers  concentrated  in  the  packing  and  canning 
occupations  were  not  eligible  for  the  SAW  program. 

in.      The  Effect  of  Employer  Sanctions  Provisions  on  Women 

Immigrant  women  in  the  United  States  have  always  had  limited  legal  and  social 
resources  to  draw  upon  in  their  continuous  struggle  to  provide  for  themselves  and  their 
families.    The  introduction  of  "employer  sanctions'  has  further  aggravated  this  situation. 
These  provisions  require  every  employer  to  ensure  that  a  new  employee  produces  evidence 
of  authorization  to  work  in  the  United  States,  making  it  essentially  illegal  for  employers  to 
hire  undocumented  workers.    Those  who  support  employer  sanctions  argue  that  the  law  is 
necessary  to  stop  the  flow  of  undocumented  immigrants  to  this  country.    But  the  law  has 
not  fulfilled  this  intent;  current  immigration  numbers  are  back  up  to  pre-IRCA  levels,  after 
an  initial  decline  in  the  intervening  years.   This  fact  supports  the  theory  that  the  decision 
to  immigrate  is  influenced  more  by  the  conditions  in  an  immigrant's  native  country  than 
by  United  States  immigration  laws. 

Another  argument  advanced  by  those  who  favor  employer  sanctions  is  that 
immigrants  compete  with  native-bom  workers  for  scarce  jobs  and  effectively  lower  wages. 
However,  several  economists  have  recently  conducted  studies  which  cast  doubt  on  these 
assumptions.   Their  studies  show  that  employment  rates  and  wages  of  native-bom  workers 
are  not  changed  by  the  presence  of  immigrants,  even  in  communities  where  large  numbers 
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of  immigrants  live.    The  main  reason  for  this  is  that  immigrants  are  consumers  and 
entrepreneurs  as  well  as  employees;  thus,  their  presence  stimulates  the  economy  and  creates 
additional  jobs.' 

In  addition  to  being  ineffective  at  stemming  the  tide  of  immigration  to  this  country, 
employer  sanctions  have  further  aggravated  the  already  serious  hardships  endured  by 
immigrant  women.   The  negative  consequences  of  employer  sanctions  include: 

A.        Uncertainty  regarding  rights  in  the  workplace 

Many  of  the  women  affected  by  IRCA  come  to  this'  country  from  Latin  Ame.-ica, 
Southeast  Asia,  and  the  Caribbean  in  search  of  a  bener  life  for  themselves  and  their 
families.   When  they  arrive  they  are  tracked  into  jobs  within  marginalized,  underground 
industries  where  instances  of  exploitation  by  unscrupuloxis  employers  and  labor  violarions, 
already  commonplace,  are  on  the  rise.'     Because  immigrant  women  lack  familiarity  with 
United  States  laws,  they  are  often  the  victims  of  workplace  discrimination  by  employe.^ 
who  use  their  unlawful  immigration  status  to  control  them.    Hence,  immigrant  women  are 
vulnerable  to  myriad  violations  of  this  country's  labor  and  civil  rights  laws,  including 
sexual  harassment  and  pregnancy  discrimination,  wage  and  hour  infractions,  and  health  and 
safety  violations. 


"Trade  deficiu,  for  eximple,  appear  to  lead  to  more  wage  reduaion  and  job  displacement  in  the  U.S.  labor 
force  than  does  immigration.  This  finding  is  consistent  with  research  that  has  revealed  that  legal  and  illegal 
immigration  have  only  small  —  and  sometimes  positive  —  effects  on  the  wages  and  employment  of  native 
workers."  {Opfning  and  Closing  :he  Doors,  Ed.  Frank  D.  Bean,  Georges  Vemez,  Charles  B.  Keely.  Santa  Monica, 
CA;  The  Rand  Corporation,  1989.) 

'New  York  Times,  February  18,  1992. 
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Prior  to  the  implementation  of  employer  sanctions,  it  was  assumed  tiut  all  workers, 
regardless  of  their  immigration  status,  were  entided  to  the  same  labor  protection  and 
remedies.    A  pregnancy  discriminadon  lawsxiit  filed  in  California  —  EEOC  and  Castrejon  v. 
Jonilleria  La.  Mejor  —  was  the  first  case  following  the  enactment  of  ERCA  to  raise  the  issue 
of  whether  undocumented  worken  are  protected  by  federal  anti-discrimination  laws.'^ 

On  February  20,  1991,  Judge  Robert  Coyle  of  the  federal  district  court  in  Fresno 
issued  a  landmark  ruling  in  the  Castrejon  case  affirming  the  right  of  xindocumented  workers 
to  file  discrimination  and  labor  complaints.    However,  it  is  unclear  whether  fundamental 
remedies  for  labor  violations  —  such  as  reinstatement  with  backpay  —   are  available  to 
undocumented  workers.    Administrative  agencies  and  courts  may  not  be  able  to  order  an 
emoloyer  to  reinstate  a  wrongfully  terminated  employee  if  she  is  undocumented.  Yet, 
despite  the  presence  of  employer  sanctions,  employers  continue  to  hire  undocumented 
workers  —  and  then  sLmpiy  threaten  to  repon  the  workers  to  the  INS  if  they  object  to 
unfair  working  conditions.   Thus,  violations  such  as  pregnancy  discrimination,  sexual 
harassment,  withholding  wages,  paying  less  then  minimum  wage,  and  maintaining  vmsafe  or 
innumane  work  environments  go  unreported,  to  the  detriment  of  all  employees.   In 
addition,  labor  organizing  effons  in  many  industries  are  often  hampered  because  employers 


"EEOC  and  Oisrrejon  v.  TortillerU  La  Mejor  began  when  24-year-old  Alicia  Castrejon  filed  a  complaint  with 
the  Equal  Employment  Opportunity  Commission  after  the  California  torxilla  faaory  she  was  employed  by 
refused  to  rehire  her  following  a  pregnancy-related  disability  leave.  When  her  employer  argued  that  she  wis 
undocumented  and  therefore  not  covered  by  Title  VII  of  the  1964  Civil  Rights  Aa,  Equal  Right  Advocates  — 
together  with  the  Asian  Law  Caucus  and  the  Mexican  American  Legal  Defense  and  Education  Fund  —  intervened 
on  Ms.  Castrejon's  behalf  to  obtain  for  her  the  same  proteaion  against  job  discrimination  afforded  to  other 
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can  illegally  retaliate  against  union  supporten  who  are  undocumented  without  facing  any 
consequences.   In  summary,  employer  sanctions  have  created  an  exploitable  sub-class  of 
workers,  a  large  mmiber  of  whom  are  women  working  in  xmregulated  and  non-union 
industries. 

(For  a  more  detailed  discussion  of  labor  rights  in  a  post-IRCA  environment,  see  the 
attached  study  conducted  by  Equal  Rights  Advocates  and  CIRRS,  'How  Employer  Sanctions 
Undermine  The  Enforcement  of  Federal  Labor  Laws.') 

B.         The  creation  of  a  "trapped"  exploitable  workforce 

IRCA  provides  that  employees  hired  by  an  employer  before  November  6,  1986,  date 
on  which  IRCA  went  into  effect,  need  not  produce  proof  of  work  authorization  to  that 
employer.    Even  though  this  provision  softened  the  impaa  of  sanctions  on  persons  who 
would  otherwise  be  unable  to  work,  its  unintended  consequence  has  been  to  trap 
"grandfathered"  employees  in  their  jobs  because  they  cannot  legally  work  for  anyone  else. 
Working  women  are  especially  likely  to  be  abused  under  these  captive  circumstances. 
Wage  discrimination  and  racial/sexual  harassment,  already  widespread  in  the  least  regulated 
industries,  have  become  more  commonplace  for  grandfathered  women  employees.    While 
many  sexually  harassed  employees  eventually  leave  their  job  when  they  realize  there  is  no 
end  in  sight  to  the  harassment  or  when  the  harassment  begins  to  border  on  physical  assault, 
grandfathered  women  employees  are  not  free  to  escape  the  sexually  hostile  work 
environment  because  they  have  no  other  work  options. 
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C.        Increasing  vulnerability  to  domestic  violence. 

Mounting  evidence  indicates  that  there  are  a  large  number  of  immigrant  and  refugee 
women  trapped  and  isolated  in  violent  homes  -  afraid  to  turn  to  anyone  for  help. 
Although  domestic  violence  cuts  across  ethnic,  religiom  and  economic  lines,  immigrant 
women  face  particular  difficulties  due  to  the  intersection  of  abuse  and  their  immigrant 
starus.    In  a  survey  of  over  4C0  undocumented  women  in  the  San  Francisco  Bay  Area, 
respondents  identified  domestic  violence  as  one  of  their  most  significant  problems."     Fear 
of  discover^'  and  deponation  was  cited  as  the  main  reason  for  not  reponing  the  abuse  or 
seeking  help.    In  addition,  without  work  authorization,  undocumented,  unemployed 
women  have  an  even  more  difficult  time  finding  means  to  suppon  themselves  and  their 
children  when  they  attempt  to  leave  their  battering  spouse.    Federal  benefits  law  only 
exacerbates  the  problem  by  declaring  undocumented  women  ineUgible  to  receive  pubUc 
benefits. 

V.        Conclusion 

Since  the  Immigration  Reform  and  Control  Act  became  law  in  November  1986,  the 
conditions  for  women  immigrants  have  grown  worse.  Bearing  the  dual  burdens  of  raising 
and  supporting  a  family,  many  women  who  were  technically  eligible  but  unable  to  obtain 
legalization  have  been  forced  funher  ujiderground  where  they  have  few  legal,  economic  and 


"The  survey  was  conduaed  by  the  Immigrant  Women's  Task  Force  of  the  Coalition  of  Immigrant  &  Refugee 
Righa  &  Services  (Hogeiand  X  Rosen,  1990). 
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social  resource.  Jobs  are  scarce  became  employers  are  not  allowed  to  hire  undocumented 
workers.   The  women  who  are  employed  are  increasingly  subjected  to  exploitation,  sexual 
harassment  and  other  forms  of  abuse  became  employers  know  that  these  women  are  not 
free  to  seek  new  jobs  and  often  are  not  familiar  with  the  bw.    Further,  many  states  have 
passed  laws  limiting  access  to  medical  coverage,  unemployment  benefits,  and  other  social 
service  programs  available  to  legal  residents." 

In  this  intensified  anti-immigrant  climate,  fear  of  deportation  and  separation  from 
their  families  can  inhibit  undocumented  women  from  assening  their  rights  or  speaking  out 
about  non-work-related  abuses.  As  a  result,  incidents  of  rape,  family  violence,  and  child 
abuse  go  unreponed.  And  when  they  are  reponed,  the  consequences  are  sometimes  tragic. 
In  a  recent  case,  an  undocumented  woman  sought  a  temporary  restraining  order  against 
her  physically  abusive  husband.  In  retaliation  for  her  actions,  the  husband  reported  his 
wife  to  the  INS,  who  picked  her  up  as  she  sought  help  at  the  counhouse. 

In  order  to  put  an  end  to  the  discrimination  and  exploitation  that  immigrant  women 
now  endure,  women's  rights  organizations  endorse  and  suppon  the  growing  national 
movement  to  repeal  the  employer  sanctions  provisions  of  the  Immigration  Reform  and 
Control  Act  of  1986. 


"^Even  those  who  qualifitd  for  amnesty  cannot  receive  government  benefits  for  five  years.  To  add  insult  to 
injury,  the  Legal  Services  Corporation  has  interpreted  'public  benefits'  to  include  the  services  they  provide,  and 
thus  has  anempted  to  implement  a  policy  prohibiting  legal  services  programs  from  serving  [RC.\  amnesty 
recipie.ats. 
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We  will  work  to  ensure  that  all  future  laws  and  public  poliqr  initiatives  regarding 
immigrants  give  equal  consideration  to  women  and  families.  In  that  spirit  we  ur^e  you  tc 
vote  in  support  of  SB  1734. 


Appendix  8.-Statement  of  John  J.  Sweeney,  International 
President,  Service  Employees  International  Union,  AFUCIO,  CLC 

The  Service  Employees  International  Union  represents  more  than  one  million  workers 
who  work  in  healthcare,  the  public  sector,  building  service  and  other  service  industries  and 
occupations.  Ours  is  a  very  diverse  union  -  nearly  one-third  of  the  membership  is  African 
American,  Latino,  or  Asian.  Many  languages,  including  Spanish,  Chinese.  Korean.  Polish. 
Tagalog.  Vietnamese,  Arabic,  French.  Japanese,  Creole  and  Greek  can  be  heard  in  our  local 
unions.  Founded  by  immigrants,  SEIU  continues  to  recognize  foreign-bom  workers  as  an 
important  component  of  our  union. 

Many  of  the  low-wage  service  jobs  in  which  SEIU  has  traditionally  represented  workers 
have  long  served  as  the  first  rung  on  the  occupational  ladder  for  new  arrivals  to  the  United 
States.  Through  collective  bargaining  many  immigrants  have  been  able  to  win  a  decent 
standard  of  living  for  themselves  and  their  families. 

Like  other  AFL-CIO  affiliates,  SEIU  supported  the  passage  of  the  Immigration  Reform 
and  Control  Act  (IRCA).  SEIU  urged  the  strengthening  of  the  anti-discrimination  provisions 
of  the  law  and  became  an  active  participant  in  the  legalization  process.  However,  since 
IRCA's  passage,  there  has  been  growing  concern  in  SEIU  about  the  deleterious  effects  of 
employer  sanctions  on  our  current  and  fiiture  members. 

Anxiety  about  the  consequences  of  employer  sanctions  has  heightened  in  the  wake  of 
the  March  1990  report  of  the  General  Accounting  Office.  According  to  the  GAO's 
conservative  estimates,  one  in  five  employers  discriminate  against  "foreign-looking"  or 
"foreign-sounding"  workers.  Employer  discrimination  is  having  a  severe  impact  on  minority 
workers,  especially  Latinos  and  Asians.  IRCA-related  discrimination  has  become  a  major 
barrier  to  economic  opportunity  for  millions  of  Americans. 

A  common  form  of  employer  discrimination  is  document  abuse.  Employers  may 
request  specific  documents  when  hiring.  In  Washington,  D.C.,  SEIU  Local  82  is  organizing 
workers  in  the  building  service  industry.  For  many  years,  janitorial  contractors  have 
consistently  requested  specific  INS  work  documents  of  workers  they  suspect  are  immigrants 
instead  of  allowing  workers  to  present  any  of  the  documents  permitted  by  law. 

Employer  sanctions  have  contributed  to  the  deterioration  of  wages  and  working 
conditions,  especially  for  low-wage  workers.  Illegal  sweatshops  and  homework  have 
flourished.  And  unions,  even  those  with  the  most  aggressive  organizing  programs,  have  been 
stymied  in  attempts  to  organize  strong  imions  where  undocumented  workers  predominate.  This 
is  the  case  in  the  building  service  industry  where,  in  many  regions,  undocimiented  and 
immigrant  workers  form  the  majority  of  the  work  force.  The  employer  sanctions  organizing 
impediment  is  all  the  more  tragic  in  those  instances  where  undocumented  workers  show  strong 
support  for  our  union. 

Let  me  give  you  some  examples  of  how  employer  sanctions  are  having  an  ongoing, 
deleterious  effect  on  our  ability  to  organize  ^nd  represent  workers.  SEIU  Local  1 877  started 
organizing  the  workers  who  clean  the  headquarters  of  a  major  software  firm  in  northern 
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California  about  five  months  ago.  Several  weeks  after  the  organizing  drive  began,  the 
employer  ~  a  janitorial  contractor  —  fired  about  half  the  workforce,  including  all  of  the  union 
supporters.  The  employer  claims  that  irregularities  in  their  immigration  status  documentation 
had  been  foimd.  Although  they  had,  in  truth,  been  fired  for  their  union  activity,  some  of  the 
workers  could  not  be  reinstated  even  if  an  unfair  labor  practice  charge  were  successful.  This 
is  because,  before  returning  to  their  jobs,  they  would  be  required  by  the  NLRB  to  submit  anew 
\erification  of  their  work  authorization  which  they  do  not  have. 

SEIU  Local  399  is  organizing  janitors  in  southern  California  has  encountered  similar 
difficulties.  Every  employer,  in  every  union  organizing  drive,  uses  the  threat  of  dismissal  to 
intimidate  imion  supporters. 

The  intimidation  doesn't  stop  when  the  organizing  drive  ends.  Recently,  the  local  union 
won  a  breakthrough  union  agreement  with  one  of  the  largest  contractors  in  Los  Angeles, 
covering  more  than  1,000  janitors.  Immediately  after  the  agreement  was  signed,  the  employer 
required  all  employees  to  show  their  immigration  documents  or  be  fired.  The  message  to 
workers:  If  you're  undocumented,  the  union  can't  protect  you. 

Thanks  to  employer  sanctions,  this  contractor  and  others  like  it  have  what  they  consider 
to  be  the  ideal  workforce:  one  without  any  legal  rights.  Undocumented  workers  can  be 
illegally  fired  for  engaging  in  union  activity  or  filing  complaints  with  government  agencies 
because  employers  know  they  cannot  be  forced  to  reinstate  those  workers. 

Employer  sanctions  were  intended  (1)  to  discourage  illegal  immigration,  (2)  to  improve 
the  wages  and  working  conditions  of  low-wage  U.S.  workers  and  (3)  to  put  the  burden  of 
enforcement  on  employers.  None  of  these  objectives  has  been  achieved.  Even  the  Immigration 
and  Naturalization  Service  (INS)  admits  that  the  impact  on  illegal  border  crossing  has  been 
minimal;  most  studies  show  no  reduction  at  all.  Furthennore,  employers  have  nothing  to  fear 
from  the  INS  -  enforcement  has  been  weak  and  sporadic.  Instead,  employers  continue  to  use 
fNS  audits  to  disrupt  union  organizing  drives. 

The  intent  of  the  employer  sanctions  law  was  to  deny  employment  opportunities  to 
undocumented  workers  so  that  they  would  return  home  and  discourage  others  from  coming. 
While  employer  sanctions  have  indeed  succeeded  in  forcing  undocumented  workers  deeper  into 
economic  desperation,  it  is  unlikely  to  make  them  more  miserable  than  they  were  in  the 
economic  and  political  catastrophes  from  whence  they  migrated.  The  basic  logic  of  employer 
sanctions  is  fatally  flawed. 
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Employer  sanctions  has  done  nothing  to  improve  the  lot  of  low-wage  workers  in  the 
building  service  industry.  Rather,  their  principal  effect  is  to  prevent  a  union  from  organizing 
workers  employed  by  nonunion  contractors.  This  dramatically  increases  the  value  of 
undocumented  workers  to  conUractors  and  building  owners.  Non-union  contractors  now  have 
a  deadly  competitive  advantage:  Access  to  a  pool  of  workers  who  cannot  be  organized  and  who 
afraid  to  report  an  employers'  illegal  practices.  In  many  regions  of  the  country,  employer 
sanctions  are  the  most  powerful  weapon  in  the  hands  of  greedy  real  estate  interests  opposed 
to  the  Justice  for  Janitors  organizing  movement. 

While  the  courts  and  the  National  Labor  Relations  Board  have  piously  declared  that 
undocumented  workers  are  entitled  to  the  protection  of  the  National  Labor  Relations  Act,  the 
NLRB  has  also  denied  that  undocumented  workers  are  entitled  to  reinstatement.  This  means 
that  anti-union  employers  may  intimidate  and  harass  undocumented  workers  who  support  the 
imion  without  fear  of  retribution.  Even  in  a  unionized  workplace,  an  employer  cannot  be 
forced  to  rehire  an  undocumented  worker. 

SEIU  is  not  alone  in  voicing  concern  about  the  impact  of  employer  sanctions  on 
minority  workers  and  workers'  rights.  In  June  1991,  the  Los  Angeles  County  Federation  of 
Labor  held  public  hearings  during  which  testimony  was  presented  by  representatives  of  many 
different  unions  and  commimity  organizations  about  the  deleterious  effects  of  employer 
sanctions  on  workers'  rights.    A  copy  of  this  report  is  attached  as  an  exhibit. 

SEIU  believes  that  all  workers  -  regardless  of  their  immigration  status  -  have  the  right 
to  join  and  supfxsrt  a  union  without  fear  of  retaliation  from  employers  or  the  government. 
Employer  sanctions  must  be  repealed  so  that  undocumented  workers  can  enjoy  the  same  rights 
to  collective  bargaining  and  freedom  of  association  as  other  workers  enjoy.  For  its  part,  SEIU 
will  continue  to  organize  workers  without  regard  to  their  immigration  status. 

Any  tightening  or  loosening  of  employer  sanctions  that  falls  short  of  outright  repeal  will 
leave  organized  labor  in  the  most  undesirable  position  —  competing  with  undocumented 
workers  whom  IRCA  has  made  impossible  to  organize  and  who  are  easily  exploited. 

Undocumented  workers  have  been  imable  to  gain  the  protection  of  other  employment 
laws.  For  example,  they  are  effectively  foreclosed  from  exercising  their  rights  under  the  Fair 
Labor  Standards  Act  because  their  undocumented  status  will  be  detected  during  a  wage-and- 
hour  investigation.  The  Department  of  Labor  which  enforces  the  wage  and  hour  laws  also 
checks  for  documentation  of  work  status.  Thus,  a  report  of  illegal  wage  practices  will  often 
lead  to  detection  of  illegal  work  status. 
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SEIU  believes  that  the  Department  of  Labor's  Wage  and  Hour  Division  should  not  be 
involved  in  the  enforcement  of  employer  sanctions.  Nothing  in  the  1 986  IRCA  requires  DOL 
to  enforce  employer  sanctions.  Sanctions  enforcement  contradicts  Wage  and  Hours  mission 
to  protect  low-wage  workers  against  exploitation  because  workers  fear  reporting  unscrupulous 
emplosers.  Unions  which  play  a  key  role  in  wage  and  hour  enforcement  are  deterred  from 
reporting  illegal  practices  for  fear  of  the  harmful  impact  on  their  members. 

Although  the  intent  of  Congress  was  to  ensure  that  workers  were  protected  by  federal 
wage  and  hour  laws  regardless  of  their  immigration  status,  the  Bush  Administration  encouraged 
the  Department  of  Labor  to  undertake  a  larger  role  in  the  enforcement  of  employer  sanctions. 
Undocumented  workers  now  view  the  Wage  and  Hour  Division  as  an  extension  of  the 
Immigration  and  Naturalization  Service  and  are  afraid  to  file  complaints  or  cooperate  with 
investigators. 

The  employer  sanctions  provisions  of  IRCA  have  failed  to  achieve  the  purposes  for 
which  they  were  enacted.  Employer  sanctions  have  contributed  to  a  deterioration  of  wages  and 
working  conditions  for  all  low-wage  workers  and  have  caused  widespread  discrimination 
against  minority  workers.  For  these  reasons,  SEIU  urges  the  repeal  of  the  employer  sanctions 
provisions  of  IRCA. 
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THE  IMPACT  OF  THE  IMMIGRATION  REi=ORM  AND  CONTROL  ACT 
ON  ORGANIZED  LABOR  IN  LOS  ANGELES 


Los  Angeles  County  Federation  of  Labor,  AFL-CK) 
March  3, 1992 

I.  EXECUTIVE  SOMMARY 

On  June  12,  1991,  the  Immigration  Connittee  of  the  Los  Angeles 
County  Federation  of  Labor  held  a  fact-finding  hearing  on  the 
impact  of  the  Immigration  Reform  and  Control  Act  of  1986  ("IRCA") 
on  the  Los  Angeles  leibor  movement.  University  researchers, 
community  groups,  and  all  local  unions  were  invited  to  testify  and 
submit  written  documentation  on: 

(1)  the  impact  of  IRCA's  legalization  ("amnesty")  program; 

(2)  the  impact  of  employer  sanctions  on  organizing  and 
representation;  and 

(3)  the  extent  of  discrimination  against  immigrants  and  U.S. 
citizens  caused  by  IRCA. 

As  Hearing  Panel  members,  we  were  privileged  to  receive  the 
testimony.  This  report  is  a  summary  of  our  findings  and 
recommendations  based  upon  those  proceedings. 


riMDINQS 

1.  Employer  sanctions  have  neither  protected  Aaarican  jobs  by 
reducing  inmigration  flow  nor  deterred  ei^loyers  from  hiring 
"xindocumented"  immigrants. 

Border  apprehensions  have  steadily  risen  in  the  last  few  years  and 
returned  to  the  level  that  existed  before  the  passage  of  IRCA. 
Employers  continue  to  hire  "undocumented"  immigrants  because: 

a.  they  have  learned  how  to  do  so  without  any  serious  risk  of 
fines; 

b.  most  undocumented  immigrants  are  willing  risk  felony 
prosecution  by  submitting  false  documents  and  making  false 
claims  of  work  authorization  on  the  INS*s  1-9  forms  in  order 
to  work;  and 

c.  the  INS  and  the  Border  Patrol  lack  the  resources  to  eivforce 
Emp\oyer  Sanctions  on  other  than  a  selective  basis. 

2.  Employer  sanctions  have  seriously  harmed  the  ability  of  unions 
to  organize  workers. 

Many  industries  in  the  Los  Angeles  area  are  increasingly  dominated 
by  undocumented  immigrant  workers.  If  unions  in  these  industries 
do  not  organize  these  workers,  their .  memberships  will  dwindle, 
their  bargaining  position  will  weaken,  and  they  will  be 
increasingly  marginalized. 
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Sanctions  are  now  a  weapon  used  by  employers  to  break  organizing 
efforts  among  the  undocumented.  Examples  of  union  busting  include: 

(a)  Anti-Union  Retaliation  at  Work.  Employers  selectively 
use  the  Employer  Sanctions  1-9  form  and  Social  Security  number 
checks  to  single  out,  fire  or  harass  undocximented  workers  who 
are  union  activists  or  who  assert  other  rights  at  the  job 
site.  Employers  also  use  the  prohibition  against  employing 
undocumented  workers  to  prevent  reinstatement  of  laid  off  or 
discharged  union  supporters,  and  to  limit  or  eliminate  any 
backpay  award,  even  when  it  is  clearly  proven  that  the 
discrimination  was  illegal  under  the  National  Lessor  Relations 
Act. 

(b)  Right  to  strike.  Employers  selectively  use  1-9  documents 
and  Social  Security  checks  to  strip  undocumented  workers  of 
their  right  to  strike  by  barring  reinstatement.  Employers 
also  use  the  Sanctions  prohibition  against  -  employing 
undocumented  workers  to  prevent  recall  and  reinstatement  after 
a  strike,  even  when  refusing  to  do  so  violates  the  National 
Labor  Relations  Act. 

(o)  Fear  and  Resentment.  Employers  exploit  the  fear  and 
resentment  the  undocumented  feel  when  they  see  that  the  union 
cannot  protect  their  jobs,  even  when  layoffs  and  terminations 
are  clearly  in  retaliation  for  union  organizing  activities. 
The  fear  is  compounded  by  the  "criminalization"  of  work  —  the 
undocximented  must  commit  federal  felonies  filling  out  the  I- 
9  to  get  work. 

(d)  IHS  Role.  Employers  use  the  INS  as  a  cover  for  anti- 
union actions.  INS  1-9  form  checks  result  in  an  INS  demand 
that  the  company  fire  workers  to  avoid  penalties. 

3.  Baployer  Sanctions  weakens  the  ability  of  unions  to  protect, 
represent,  and  activate  their  members,  and  their  ability  to  ensure 
decent  working  conditions. 

A  number  of  unions  in  the  Los  Angeles  area  represent  workers  who 
are  undoctimented .  These  workers  pay  dues  and  are  entitled  to  fair 
representation  and  the  benefits  of  a  union  contract,  including  job 
security.  But  IRCA's  Sanctions  provisions  weaken'the  union's  hand. 

(a)  Job  Security.  When  undocumented  union  members  are  fired 
on  the  job  without  "just  cause,"  employers  try  to  avoid 
reinstatement  by  arguing  they  cannot  rehire  the  worker  because 
of  the  workers'  immigration  status.  As  in  the  context  of 
organizing,  the  employer  can  use  the  INS  as  its  cover  and 
manipulate  1-9  and  Social  Security  checks  to  thwart  justice. 
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(b)  Right  to  Strik*.  As  in  the  organizing  context,  when 
undocvunented  workers  stand  up  with  their  union  and  strike  to 
support  legitimate  demands  in  a  contract  fight,  employers  bar 
their  reinstatement  with  1-9  and  Social  Security  checks. 

(c)  Job  Discrimination.  As  evidenced  by  the  General 
Accounting  Office  (GAO)  report  and  nximerous  national,  local, 
and  regional  studies.  Sanctions  cause  employment 
discrimination  against  minority  U.S.  citizens,  work-authorized 
immigrants,  and  workers  who  look  or  sound  "foreign."  our 
Latino  and  Asian  Pacific  members  are  particularly  vulnerable 
to  this  form  of  discrimination.  As  with  race  and  sex 
discrimination,  this  bias  against  immigrants  divides  workers 
and  weakens  the  strength  of  the  union. 

(d)  Bnforoemeiit  of  Labor  Lavs.  Employer  Sanctions  undermine 
the  enforcement  of  state  and  federal  labor,  whistle  blowing, 
wage  and  hour,  health  and  safety,  and  other  laws,  leaving 
workers  less  protected  and  more  vulnerable  to  exploitation  by 
unscrupulous  employers. 

(•)  Criminalising  Work.  Because  workers  must  submit  false 
1-9  forms  and  immigration  documents  to  work.  Sanctions  turn 
the  undocximented  into  felons  while  leaving  employers  free  from 
criminal  exposure.  "Employer  Sanctions"  have  become  "Worker 
Sanctions,"  leaving  the  undocumented  easy  prey  to  employers. 

(f)  Increased  Contracting  Out.  Employers  avoid  Employer 
Sanctions  while  still  exploiting  the  undoc\imented  by  increased 
use  of  subcontractors,  insulating  themselves  from  liability 
while  driving  the  undocumented  further  underground.  Increased 
contracting  out  leads  to  plant  closures,  lower  industry 
conditions,  and  weaker  union  bargaining  power. 

4.  Employer  Sanctions  undermine  the  creation  and  maintenance  of 
alliances  between  labor  and  the  eonunity.  ' 

Labor-community  coalitions  are  essential  to  the  work  of  LeOjor. 
Many  of  our  natural  allies,  including  civil  rights,  ethnic, 
religious,  community,  or  immigrant/refugee  organizations  -  view 
Employer  Sanctions  as  -Jidermining  their  work  because  of  its 
destructive  impact  on  both  the  undocumented  and  the  legalized 
immigrant/ refugee  communities,  and  the  way  it  divides  families. 
Our  allies  view  Sanctions  as  anti-Latino,  anti-Asian,  and  anti- 
immigrant,  and  are  legitimately  angered  by  the  employment 
discrimination  it  visits  on  the  Latino  and  Asian  Pacific 
communities. 

Some  of  our  natural  allies  in  the  African-American  community 
support  Employer  Sanctions,  but  even  this  community  is  divided. 
Those  supporting  Sanctions  do  so  based  on  the  mistaken  assumption 
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that  these  penalties  have  stopped  the  flow  of  undocumented 
immigration  or  that  they  deter  enployers  from  hiring  the 
undocumented.  Employer  Sanctions  represent  a  dangerous  wedge 
between  African-American  and  other  ethnic  communities. 


RBCOMMEHDATTOWB 

Given  the  findings  of  this  hearing,  we,  the  undersigned  Hearing 
Panel  members  and  members  of  the  Immigration  Committee  of  the  Los 
Angeles  County  Federation  of  Labor,  AFL-CIO,  make  the  following 
recommendations : 


'  Employer  sanctions  have  had  little  long-range  impact  on 
"illegal"  immigration  to  the  United  States,  which  remains  at 
historically  high  levels,  nor  have  they  led  employers  to  stop 
hiring  new  immigrants  from  Latin  America  and  Asia; 

The  U.S.  General  Accounting  Office  has  docvimented  a  widespread 
pattern  of  job  discrimination  resulting  from  employer 
sanctions ; 

This  discrimination  severely  Impacts  Latino  and  Asian  Pacific 
workers  who  make  up  a  large  percentage  of  the  Los  Angeles 
county  workforce; 

Sanctions  give  employers  a  new  club  to  hold  over  workers 
heads ; 

The  most  effective  labor  union  approach  to  Los  Angeles 
coxinty's  multinational  workforce  is  one  that  organizes  and 
defends  the  rights  of  all  workers,  strengthening  unity  and 
opposing  any  effort  to  exclude,  stigmatize,  and  penalize  some 
workers ;  and 

An  increasing  number  of  labor  organizations  directly  involved 
with  organizing  and  representing  immigrant  and  minority 
workers  have  supported  the  repeal  of  employer  semctions, 
including  the  California  Federation  of  Labor,  the 
International  Ladies  Garment  Workers'  Union,  the  Amalgamated 
Clothing  and  Textile  Workers  Union,  the  Hotel  Employees  and 
Restaurant  Employees  Union,  rhe  Western  C9nference  of  the 
Service  International  Employees  Union,  District  11  of  the 
International  Union  of  Electrical  Workers,  and  many  local 
iinions: 

WE  HEREBY  RECOMMEND  that  Organized  Labor  take  the  following  action: 

1.  Call  for  and  work  for  the  repeal  of  Employer  Sanctions; 

2.  Call  for  and  work  for  the  elimination  of  unfair  wage 
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competition  among  workers  of  different  national  origins 
in  all  industries  by: 

a)  broadening  the  effort  to  organize  low-income 
workers,  regardless  of  their  immigration  status, 
into  unions; 

b)  fighting  for  the  universal  and  strong  enforcement 
of  such  just  and  decent  labor  laws  as  those  creating 
the  right  to  minimum  wage,  overtime  pay,  and  job 
safety; 

c)  opposing  subcontracting  or  "privatization"  in 
the  public  sector; 

d)  supporting  Labor's  legislation  to  secure  and 
enforce  prevailing  wage  laws  in  the  construction 
industry ; 

e)  defending  the  right  to  strike  through  passage  of 
Labor's  Wor)cplace  Fairness  bill,  which  eliminates 
the  ability  of  employers  to  permanently  replace 
striking  workers;  and 

Work  with  community  and  civil  rights  organizations  to 
repeal  employer  sanctions  and  eliminate  unfair  wage 
competition  as  listed  above. 


^>-ag^< 


St^ve\Nutter,'Mn^  Chair 

onair/ Immigration  Committee,  Los  Angeles  County  Federation  of  Labor 

(vicerPresident  and  Regional  Director 

rnternational  Ladies  Garment  Workers  Union,  AFL-CIO 


Frank  Guyierrer*;  Secretary-Treasurer 

Local  11/,  Hotel  Employees  and  Restaurant  Employees  Union,  AFL-CIO 


.A^^^j^:,. 


a^c 


Collin  Lai,  Member,  Executive  Board 

Alliance  for  Asian  Pacific  Labor,  Los  Ano'.les  County  Federation  of 

Labor,  AFL-CIO 

y^.^^L.J>-  ^^^ 

Rose  Rangel-Hod^s,  Secret^j^-Treasurer 

Local  399,  Hospital  and  Service  Employees  International  Union,  AFL- 
CIO 
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Api^ndo  Vergara,   Vic 


^^Y^*-^^ 


indo  Vergara,   Vioe-President,    General  Executive  Board 
United  Brotherhood  of  Carpenters  and  Joiners  of  America, 


(iJriQ:^^ 


Henry  Walton ,/wice-President 
Southern  CaliTomia  Chapter 
Coalition  of   Black  Trade  Unionists 
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In  November  of  1986,  then  President  Ronald  Reagan  signed  into 
law  the  Immigration  Reform  and  Control  Act  (IRCA) .  This  federal 
act  was  the  culmination  of  a  long  process  of  acrimonious  debate 
over  a  national  immigration  policy.  The  new  law,  popularly  known 
by  its  acronym  IRCA,  was  seen  as  a  compromise  between  those  who 
advocated  stricter  border  and  societal  controls  to  stem  the  flow 
of  immigration,  and  those  who  advocated  acceptance  of  the  presence 
of  a  huge  immigrant  community  and  their  legalization.  This 
compromise  is  embodied  clearly  in  the  legislation's  two  most 
important  features: 

1.  Employer  Saaetions  -  The  law  makes  it  illegal  for  employers  to 
knowingly  hire  undocumented  workers  and  imposes  serious  financial 
penalties  on  employers  who  do  so; 

2.  Amnesty  -  Workers  who  entered  the  coiintry  prior  to  1982  were 
given  a  window  period  in  which  they  would  enter  a  process  of 
qualification  for  legal  status  in  this  country. 

The  national  AFL-CIO  played  a  pivotal  roll  in  supporting  the 
compromise.  The  Federation's  rationale  in  supporting  IRCA  was  that 
the  dual  features  of  Saaetions  and  Amaeaty  would  provide 
disincentives  for  employers  to  hire  the  undocumented  and  incentives 
for  the  undocumented  to  emerge  from  the  shadows  and  obtain  legal 
status  in  this  country.  Legalized  workers  would  be  more  likely  to 
organize  because  they  would  no  longer  fear  arrest  and  deportation 
by  the  Immigration  and  Naturalization  Service.  Sanctions  would 
prevent  employers  from  hiring  undocumented  workers  who  would 
replace  native  bom  workers  or  legal  immigrants,  and  be  used  as  a 
supposed  docile  lever  against  other  workers  seeking  to  organize. 
Finally,  it  was  predicted  that  Employer  Sanctions  would  slow  the 
tide  of  immigrant  workers  illegally  crossing  the  border  looking  for 
employment. 

In  response  to  the  opportunity  to  swell  the  ranks  of  organized 
labor  with  new  immigrants,  the  Los  Angeles  County  Federation  of 
Labor  created  an  Immigration  Committee  chaired  by  ILGWU  Vice- 
President  Steve  Nutter.  The  new  committee  was  a  coordinating  force 
behind  two  new  and  exciting  initiatives.  The  AFL-CIO,  18 
international  unions,  and  Los  Angeles  locals  contributed  hundreds 
of  thousands  of  dollars  to  found  the  Los  Angeles  I^bor  Immigrant 
Assistance  Project  (LIAP)  in  1987,  and  the  California  Immigrant 
Workers  Association  (CIWA)  in  1989.  Under  the  leadership  of  L.A. 
County  Federation  of  Labor  Executive  Secretary-Treasurer  Bill 
Robertson  and  AFL-CIO  Regional  Director  Dave  Sickler,  LIAP 
counselled  some  10,000  immigrants  and  helped  over  4,000  union  and 
non-union  workers  win  legal  residence  permits  through  the  "amnesty" 
program.  The  ILGWU,  other  unions,  and  LIAP,  successfully  fought 
for  the  right  to  run  their  own  English-language  classes.  CIWA  has 
recruited  6,000  non-union  immigrants  into  a  voluntary  association 
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that  mobilizes  them  for  cultural,  political,  and  labor  organizing 
activities. 

Organizing  immigrant  workers  is  nothing  naw  for  the  labor 
movement.  Since  the  rise  of  industrial  unions  like  the  ILGWU  and 
especially,  the  CIO,  labor  made  a  conscious  decision  to  reach  out 
to  immigrant  workers.  The  constitution  of  the  CIO  specifically 
welcomed  workers  regardless  of  sex,  race,  creed,  or  national 
origin.  The  results  are  indisputable.  Labor's  greatest  growth 
occurred  in  the  15  year  period  following  the  formation  of  the  CIO. 
New  organizing  literally  exploded,  led  in  part  by  a  growing  base 
among  immigrant  workers. 

Recently  we  have  seen  unions  again  begin  organizing  among 
newly  arrived  workers.  This  trend  has  been  strengthened  by  the 
devastation  of  Labor's  base  in  heavy  industry,  the  boom  in  the  low- 
wage  service  sector  and  light  manufacturing,  and  the  slow  growth 
of  the  native-bom  workforce.  Above  all  it  has  been  strengthened 
by  the  huge  influx  of  Latino  and  Asian-Pacific  immigrants  who 
continue  to  reach  our  shores  and  our  wor)cplaces  despite  the  meager 
wages,  racism,  and  legal  persecution  that  greets  them.  Leibor's 
desire  to  organize  these  new  arrivals  is  reflected  in  IRCA's 
"amnesty"  provisions. 

Nowhere  is  the  impact  of  legal  and  illegal  immigration  more 
controversial  —  or  labor's  response  more  contradictory  —  than  in 
the  Los  Angeles  basin.  The  reasons  are  clear:  Greater  Los  Angeles 
has  absorbed  fully  a  large  share  of  the  millions  people  who  have 
legally  immigrated  to  this  country  since  the  end  of  the  Korean  War. 
It  has  probably  absorbed  at  least  as  many  undocumented  workers  who 
have  crossed  the  border  illegally  or  who  have  overstayed  their 
visas.  These  immigrants  have  increasingly  found  themselves  in  the 
lower  tier  of  the  dual  labor  market  —  a  tier  characterized  by 
small  employers,  dead-end  jobs,  low  productivity,  outside 
contracting,  and  enrichment  of  the  large  enterprises  in  the  upper 
tier.  Labor's  response  to  these  new  workers  has  varied 
tremendously  depending  on  a  particular  union's  relative  strength 
in  a  given  industry.  Some  unions  have  welcomed  immigrants,  while 
others  have  either  ignored  or  actually  opposed  them. 

As  a  rule,  the  Los  Angeles  labor  movement  has  led  the  nation 
in  trying  to  reach  out  to  new  immigrants,  to  organize  them,  and  to 
represent  them  at  work  and  in  the  political  arena.  Many  local 
unions  were  signing  up  immigrant  workers  and  defending  them  against 
deportation  long  before  IRCA  became  law  in  November,  1986.  Among 
them  were  the  IBEW,  lUE,  and  UE,  the  Steelworkers,  Furniture 
Workers,  UAW,  HERE,  SEIU,  ACTWU  and  ILGWU.  By  1977,  the  Los 
Angeles-Orange  County  Organizing  Committee  was  holding  workshops 
on  ways  to  organize  the  undocumented. 

Organized  labor  in  Los  Angeles  was  more  divided  over  IRCA  and 
its  immediate  predecessors,  the  Simpson-Mazzoli  and  Simpson-Rodino 
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bills,  than  anywhere  else  in  the  country.  Most  local  and  regional 
unions  followed  AFL-CIO  policy  in  calling  for  enployer  sanctions 
against  the  undocumented,  but  many  openly  or  quietly  opposed  this 
effort  to  undermine  the  labor  rights  of  a  growing  sector  of  the 
work  force.  Since  IRCA's  passage,  a  number  of  international  and 
regional  unions  have  reversed  their  policies  and  come  out  in  favor 
of  repeal  of  the  employer  sanctions  provision.  These  include 
ACTWU,  HERE,  ILGHU,  and  the  Western  Conference  of  SEIU.  The 
California  Federation  of  Labor  has  taken  a  similar  position.  Yet 
most  California  and  Los  Angeles  area  unions  continue,  at  least 
formally,  to  support  sanctions  against  the  hiring  of  the 
undocumented. 

Nearly  five  years  under  IRCA  has  given  Los  Angeles  unions  a 
wealth  "of  experience  with  "amnesty"  and  employer  sanctions  —  an 
experience  unrivalled  by  any  other  geographic  sector  of  the  labor 
movement.  We  have  seen  IRCA  fall  to  slow  the  tide  of  the 
undocumented  workers  (Mexican,  Salvadoran,  Guatemalan,  Irish, 
Israeli,  and  others)  reaching  Los  Angeles.  At  the  same  time  many 
trade  unionists  believe  that  IRCA  Sanctions  put  a  new  anti-union 
weapon  into  the  hands  of  employers,  a  weapon  which  can  be  crippling 
when  used  properly  during  new  organizing.  Our  local  and  regional 
unions  have  done  much  more  than  absorb  the  new  law's  impact  —  we 
have  aggressively  tested  its  benefits,  its  limits,  and  its  dangers. 

Have  the  advantages  of  the  "amnesty"  program  for  organized 
labor  largely  ebbed?  Have  sanctions  stopped  the  hiring  of  Latino, 
Asian  Pacific,  and  other  undocumented  workers  by  Los  Angeles 
employers?  Have  IRCA  seuictions  helped  or  hurt  our  organizing 
efforts?  Have  IRCA  sanctions  made  it  easier  or  harder  to  represent 
our  members  on  the  shop  floor?  Has  IRCA  helped  us  unify  the  area's 
workers,  or  have  they  divided  and  weakened  us? 

Knowing  that  unions  in  Los  Angeles  have  accumulated  the 
evidence  that  can  answer  these  questions,  the  Immigration  Committee 
of  the  L.A.  County  Federation  of  Labor  held  a  fact-finding  hearing 
on  the  impact  of  IRCA  on  June  12,  1991.  The  hearing  panel  was 
chaired  by  Steve  Nutter  (ILGWU  Western  States  Region)  and  included 
Collin  Lai  (Alliance  of  Asian  Pacific  Labor) ,  Rose  Rangel-Hodges 
(SEIU  Local  399),  Armando  Vergara  (Carpenters  L.A.  District 
Council) ,  Henry  Walton  (Coalition  of  Black  Trade  Unionists)-  and 
Frank  Gutierrez  (HERE  Local  11).  All  the  area's  unions  were 
invited  to  testify,  and  many  did.  Witnesses  were  asked  to  testify 
as  to  the  effect  of  IRCA,  specifically  the  impact  of  employer 
sanctions  on  their  eUaility  to  organize  new  members  and  to  represent 
their  existing  members.  The  following  union  representatives, 
community  leaders  and  academics  testified,  and  a  brief  summary  of 
their  respective  statements  is  referenced  in  Appendix  A*: 

Angelo  Ancheta,  Director,  Immigration  Project 
Asian  Pacific  American  Legal  Center 
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Guillenno  Brzostowski,  Executive  Director 
Service  International  Employees  Union,  Local  99 

Lydia  Camarillo,  National  Director,  Leadership  Program 
Mexican  American  Legal  Defense  and  Ecucational  Fund  (MALDEF) 

Michael  Cortes,  Lecturer 

UCLA  Graduate  School  of  Architecture  &  Urban  Planning 

Bill  Granfield,  Area  Coordinator 

Hotel  Employees  and  Restaurant  Employees  Union 

David  Johnson,  International  Representative 
'West  Coast  Division,  United  Electrical,  Radio  &  Machine 
Workers  of  American  (UE) 

Anne  Kamsvaag,  Attorney/Coordinator 

IRCA  Discrimination  Monitoring  Project,  Coalition  for  Humane 

Immigration  Rights  of  Los  Angeles  (CHIRLA) 

Ronald  Kennedy,  Executive  Secretary 

Los  Angeles  County  Building  Trades  and  Construction  Council 

Peter  Olney,  Project  Coordinator 

International  Union  of  Electronic,   Electrical,   Salaried 

Machine  and  Furniture  Workers  (lUE) ,  Local  1010 

Paul  Ong,  Associate  Professor 

UCLA  Graduate  School  of  Architecture  and  Urban  Planning 

Marta  Samano,  Political  &  Educational  Director 
International  Ladies  Garment  Workers  Union 

Jono  Shaffer,  Senior  Organizer 
Justice  for  Janitors  Campaign 
Service  Employees  International  Union 

Jeff  Stansbury,  Board  of  Directors 

Southern  California  Library  for  Social  Studies  and  Research 

David  Stilwell,  Executive  Vice-President 
Service  International  Employees  Union,  Local  399 

Carol  Zabin,  Professor,  Visiting  Scholar 

Center  for  U.S. -Mexican  Studieis,  University  of  California,  San 

Diego 

*List  of  individuals  and  their  organisations  for  ID  purposes  only. 
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III.  FINDINGS 

Based  on  the  testimony  presented  and  the  written  evidence 
submitted  for  consideration,  the  Hearing  Panel  makes  the  following 
findings: 

1)  Employer  Sanotiona  have  not  halted  the  flow  of  ••undooumastad" 
immigration  or  deterred  employers  from  hiring  such  immigrants. 

He  are  living  in  an  era  where  the  movement  of  lessor,  like 
capital,  is  increasingly  common  and  difficult  to  regulate.  The 
world  has  become  a  smaller  place  and  organized  labor  is  adjusting. 

The  House  of  Labor  is  divided  on  what  immigration  is  desirable 
and  how  to  respond  to  "unauthorized"  immigration.  Some  recognize 
the  future  importance  of  immigrant  labor.  Others  believe  that 
stricter  immigration  laws  here  will  limit  growth  of  the  labor 
supply  and  thus  improve  Labor's  negotiating  position  over  wages  and 
benefits.  Still  others  believe  that  immigration  to  the  U.S.  can 
only  be  regulated  by  changing  conditions  in  the  countries  from 
which  the  undocumented  immigrants  flee:  Mexico,  Central  America, 
Asia,  Ireland,  the  Middle  East. 

IRCA's  Employer  Sanctions  provision  was  designed  to  control 
illegal  immigration  by  eliminating  the  "magnet"  of  jobs  drawing 
undocumented  workers  to  this  country.  This  was  to  be  accomplished 
by  forcing  employers  to  take  responsibility  for  their  actions. 

At  the  time  of  IRCA's  initial  implementation,  border 
apprehensions  dropped  significantly.  The  data  could  be  interpreted 
to  mean  that  migration  to  the  U.S.  was  slowed  by  IRCA.  However, 
this  initial  data  was  skewed  because  hundreds  of  thousands  of 
formerly  undocumented  workers  were  granted  amnesty  and  gained  the 
ability  to  cross  the  border  legally.  Since  this  initial  decline, 
apprehensions  have  increased  steadily,  and  have  returned  to  the 
level  of  pre-IRCA  days. 

These  findings  were  based  in  part  on  the  testimony  of  Dr. 
Carol  Zabin,  Visiting  Scholar  at  University  of  California  at  San 
Diego's  U.S. -Mexican  Studies  Center,  as  well  as  papers  submitted. 
They  are  consistent  with  the  testimony  of  union  representatives  at 
the  hear'lng  who  identified  a  great  and  increasing  presence  of 
undocvunented  workers  in  their  industries.  A  representative  of  the 
building  trades  testified  that  laws  which  seek  to  restrict  the  flow 
of  immigration  are  not  effectively  enforced  now  and  everyone 
involved  is  fully  aware  of  it.  The  testimony  indicated  that  while 
some  immigrants  granted  "amnesty"  under  IRCA  have  moved  up  the 
ladder  to  jobs  in  more  formal  economies,  they  were  replaced  in  the 
lower-tier  manufacturing  and  service  industries  with  newly  arrived 
undocumented  workers. 

The   failure  of  Employer  Sanctions  to  seriously  impact 


434 


immigration  is  readily  explainable.  The  hundreds  of  thousands  of 
undocumented  workers  who  were  ineligible  for  "amnesty"  have  not 
returned  home,  and  more  continue  to  arrive. 

Most  employers  have  learned  to  meet  the  technical  requirements 
of  the  law  by  demanding  documents  which  immigrant  workers  can  buy 
on  the  streets  of  Los  Angeles.  In  some  instances  employers 
actually  encourage  workers  to  obtain  fraudulent  documents  and 
advise  them  on  how  to  procure  the  papers.  Other  employers  have 
adjusted  by  disguising  employment  of  undocumented  workers  through 
cash  payment  schemes,  or  by  contracting  out  labor  intensive 
operations . 

The  economic  and  political  conditions  pushing  workers  out  of 
Mexico  and  Central  America  remain  virtually  unchanged.  The  same 
can  be  said  about  other  countries  of  origin  of  the  undocumented. 
This  means  that  those  arriving  here  are  willing  to  risk  criminal 
felony  prosecution  by  submitting  false  documents  or  making  false 
claims  of  work  authorization  on  the  INS  1-9  forms  they  must  sign 
to  get  work.  Increasing  the  penalties  imposed  on  undocumented 
workers  has  not  altered  their  willingness  to  do  what  is  necessary 
to  work. 

Moreover,  neither  the  INS  nor  the  Border  Patrol  have  the 
resources  to  effectively  enforce  Employer  Sanctions  in  the  hundreds 
of  thousands  of  workplaces  in  Southern  California.  They  must  rely 
on  well  publicized  1-9  checks  and  "raids"  or  "sweeps"  of  employers 
in  immigrant  dependent  industries  to  frighten  employers  into 
compliance.  But  the  employers  are  not  fooled  by  the  INS'  "smoke" 
and  "mirrors"  approach.  Employers  accustomed  to  breaking  other 
wage  and  hour  laws  with  impunity,  with  the  necessary  "records"  on 
hand  to  defend  themselves,  will  continue  to  employ  and  exploit  the 
newly  arriving  undocumented  immigrants. 

2.  Sanctions  have  seriously  harmed  the  ability  of  unions  to 
organise  workers. 

Many  industries  in  the  Los  Angeles  area  are  increasingly 
dominated  by  undocumented  immigrant  workers.  Tens  of  thousands 
work  in  light  manufacturing  jobs  in  garment,  furniture, 
electronics,  plasticr  and  other  industries.  Thousands  more  labor 
in  hotel,  restaurant,  janitorial,  and  other  service  jobs,  while 
others  work  in  construction,  both  the  entirely  non-union 
residential  construction  and  the  partly  organized  commercial 
sector.  Dozens  of  "day- laborers"  standing  on  the  street  comers 
of  Los  Angeles,  ready  and  able  to  work,  have  become  an  everyday 
sight. 

Organized  labor's  share  of  the  workforce  in  Los  Angeles  has 
declined  along  with  the  rest  of  the  nation.  Organizing  is 
essential  for  unions  here.  Only  by  organizing  can  unions  grow  and 
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maintain  new  membership,  as  well  as  protect  the  jobs  and  conditions 
of  their  existing  membership.  Only  by  organizing  can  unions  ensure 
their  own  survival. 

For  unions  in  Los  Angeles,  organizing  a  factory  or  service 
industry  means  organizing  immigrants,  many  of  whom  will  be 
undocumented.  Brother  David  Stilwell  of  SEIU  Local  399  testified 
that  the  vast  majority  of  those  working  in  the  janitorial  industry 
are  undocumented.  Sister  Narta  Seuiumo  of  the  ILGWU  testified  that 
most  of  the  100,000  garment  workers  employed  in  the  Los  Angeles 
area  are  undocumented.  Similar  testimony  was  received  from  Brother 
Peter  Olney  of  IXJE  Local  1010,  a  furniture  local. 

IRCA's  "amnesty"  provisions  have  helped  union  organizers  reach 
those  who  qualified  by  removing  some  of  the  fear  and  insecurity 
these  immigrants  felt.  But,  IRCA's  Employer  Sanctions  has  had  the 
opposite  effect  —  by  increasing  the  fear  and  insecurity  of  the 
undocumented.  Moreover,  the  fear  and  insecurity  of  these  workers 
necessarily  affects  the  "legalized"  workers  with  whom  they  labor 
side-by-side  each  day  on  the  job  site,  and  divide  the  workforce 
into  those  who  are  "legal,"  and  those  who  are  not. 

Employer  sanctions  have  essentially  become  "Worker  Sanctions," 
a  tool  that  seriously  harms  our  ability  to  organize  new  members  by 
exposing  workers  to  anti-union  retaliation,  denying  them  the  right 
to  strike,  subjecting  them  to  employment  discrimination,  stripping 
them  of  protection  from  existing  wage,  hour,  health,  and  safety 
laws,  making  them  liable  for  criminal  prosecution,  and  forcing  them 
to  work  for  sub-contractors  —  where  competition  drives  working 
conditions  further  downward. 

(a)  Retaliation  at  the  Work  site 

Employers  use  the  1-9  form  and  Social  Security  checks  to 
single  out,  fire,  threaten,  and  otherwise  harass  undocumented 
workers  who  try  to  organize  a  union.  It  is  a  weapon  in  the  hands 
of  the  employer  with  little  do%mrside  risks. 

We  know  employers  in  the  age  of  union-busting  look  for  and 
use  any  opportunity  to  threaten,  layoff,  and  fire  union  supporters 
during  an  organizing  campaign,  and  to  decapitate  leadership, 
frighten  the  workforce,  ?.id  create  an  atmosphere  of  futility. 

Under  Employer  Sanctions,  workers  hired  after  hfovember  7,  1987 
must  complete  and  sign  an  1-9  form,  where  they  must  claim  under 
penalty  of  perjury  either  citizenship  or  work  authorization. 
Workers  signing  this  form  must  produce,  and  their  employer  must 
inspect,  documents  establishing  their  claim  of  work  authorization 
such  as  a  Social  Security  card  or  "Green  CarxJ",  and  fill  in  part 
of  the  1-9  form.  Some  employers  keep  copies  of  the  workers' 
"documents"  to  prove  they  did  the  inspection. 
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The  employer  can  only  be  penalized  if  it  is  shown  that  the  I- 
9  inspection  was  not  conducted,  the  employer  failed  to  keep  the  I- 
9  record,  or  the  employer  "knowingly"  employed  a  worker  who  lacked 
work  authorization.  By  having  the  1-9  filled  out  properly  and 
keeping  it  for  inspection,  the  employer  is  essentially  insulated 
from  liability,  even  if  the  documents  inspected  prove  to  be  false. 

If  the  INS  comes  to  the  plant  to  inspect  1-9  forms,  it  can 
criminally  prosecute  workers  for  felonies  committed  in  falsely 
completing  the  1-9  form  and  using  false  immigration  documents. 
This  has  been  done  in  the  Los  Angeles  area,  including  the 
prosecution  of  workers  detained  at  Zacky  Farms,  which  was  denounced 
by  the  Los  Angeles  Coiinty  Federation  of  Labor. 

The  employer  must  turn  over  1-9  forms  to  the  INS  within  a 
short  period  after  a  demand  for  inspection  is  made.  The  INS 
typically  takes  the  forms  and  any  copies  of  the  workers' 
immigration  documents  it  can  secure,  and  uses  these  to  identify 
which  workers  it  believes  are  undocumented.  The  INS  is  notorious 
for  poor  record  keeping  and  errors  here  are  common.  The  employer 
will  then  either  be  told  to  fire  certain  workers  to  avoid  penalties 
and  prosecution,  and/or  the  INS  will  detain  and  try  to  deport  those 
identified  as  undocumented. 

Employers  may  also  submit  a  list  of  workers  and  their  Social 
Security  numbers  to  the  Social  Security  Administration,  requesting 
written  advice  on  whether  the  numbers  are  valid  or  if  they  are 
assigned  to  the  worker  so  named. 

When  an  employer  discovers  a  union  organizing  campaign  at  its 
facility,  it  can  wield  the  Employer  Sanctions  weapon  in  many  ways. 
It  can  call  on  some  or  all  of  its  workers  to  fill  out  new  1-9 
forms,  question  for  the  first  time  the  validity  of  their  supporting 
documents,  and  demand  new  or  better  documents.  The  employer  can 
even  invite  in  the  INS  to  check  the  1-9  forms. 

The  Employer  Sanctions  weapon  can  be  used  by  employers  as  a 
shield  in  cases  where  they  fire  or  layoff  workers  for  their  union 
activity.  Should  the  NLRB  Board  find  that  undocximented  workers 
were  discriminated  against  because  of  their  union  or  other 
concerted  activity,  the  employer  can  avoid  granting  reinstatement 
and  backpay  simply  by  proving  the  undocumented  status  of  the 
workers . 

HERE  organizer  Bill  Granf ield  testified  about  situations  where 
employers  coincidentally  begin  checking  1-9  forms  when  union 
campaigns  surfaced,  to  get  rid  of  workers  they  do  not  like.  Hotels 
hire  a  workforce  that  will  work  under  the  conditions  they 
establish,  then  use  Sanctions  as  a  ruse  to  selectively  get  rid  of 
people.  This  puts  a  damper  on  the  workers  ability  to  speak  out 
against  day  to  day  abuses.  Workers  are  well  aware  that  1-9 
inspections  are  used  in  retaliation.   In  addition,  it  negatively 
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affects  and  weakens  the  solidarity  of  all  the  workers,  legal  or 
not,  when  they  see  a  co-worker  fired  with  very  little  recourse 
available  to  them. 

lUE  Local  1010  organizer  Peter  Olney  testified  that  an 
organizing  ceunpaign  was  "chilled"  when  the  INS  cane  to  the  plant, 
inspected  1-9  forms  for  160  workers,  and  returned  later  with  a 
demand  that  79  workers  be  fired.  The  employer  later  rehired  4  0  of 
the  workers  when  they  brought  "new  documents",  but  "none  of  the 
union's  supporters  were  rehired." 

The  Panel  also  received  testimony  from  the  ILGHU  (regarding 
Ideal  Textile  and  LaMode  du  Golf)  and  other  unions  on  instances 
where  employers  who  fired  union  supporters  have  raised  Employer 
Sanctions  as  a  defense  against  liability  in  NLRB  cases.  This  has 
the  effect  of  reducing  to  zero  the  employer's  "license  fee  for 
union  busting."  Without  an  effective  remedy,  there  is  no  real 
right  to  organize. 

Prior  to  the  passage  of  IRCA,  the  NIJIB  Board  and  the  courts 
had  generally  treated  undocumented  workers  as  eligible  for 
reinstatement  and  backpay.  After  the  passage  of  IRCA,  the  NLRB 
General  Counsel  issued  an  advice  memo  (Memorandum  88-9,  dated 
September  1,  1988)  which  states  that  with  the  adoption  of  IRCA's 
Employer  Sanctions  provision,  a  worker  could  not  obtain 
conventional  reinstatement  and  backpay  remedies  if  the  employer  can 
show  that  the  worker  is  undocumented.  An  employer  could  not  be 
asked  to  rehire  a  worker  he  )cnew  was  undocumented,  because  this 
would  now  violate  IRCA.  The  "appropriate"  remedy  in  such  cases, 
according  to  the  General  Counsel,  would  be  the  posting  of  a  notice 
in  which  the  employer  promises  not  to  do  it  again. 

The  same  problems  of  backpay  and  reinstatement  can  surface  in 
an  organizing  campaign  where  the  union  tries  to  use  state  or 
federal  labor  standards  or  health  and  safety  complaints  as  an 
organizing  tool.  Undocumented  workers  fired  for  filing  such 
complaints  face  the  same  Employer  Sanctions  argument  against 
reinstatement  and  backpay  when  the  union  organizer  seeks  an 
effective  remedy. 

Employers  have  also  learned  to  use  "the  fist  inside  the  velvet 
glove"  —  promising  help  to  focus  a  worker's  fear  on  his 
vulnerability.  In  a  campaign  at  Security  Textile,^  the  employer 
stole  the  NIJIB  election  from  the  ILGWU  by  promising  to  help 
undocumented  workers  get  immigration  documents.  In  another 
campaign  at  two  related  garment  factories  (Hengs  and  Dae  Young) , 
the  employer  broke  the  ILGWU  campaign  by  bringing  in  an  immigration 
lawyer  who  promised  labor  certifications  to  some  workers,  while 
firing  most  of  the  union  organizing  committee  —  most  of  whom  were 
undocumented  and  unprotected  by  the  NIJIB. 
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(b)  Right  to  fltrifca 

Employers  also  use  Sanctions  to  strip  workers  of  their  right 
to  strike  for  recognition,  for  a  first-time  contract,  or  to  protest 
unfair  labor  practices. 

The  panel  received  testimony  that  since  the  adoption  of  IRCA, 
employers  have  begun  to  fight  reinstatement  of  strikers  based  on 
their  immigration  status,  including  attempts  to  block  the  recall 
of  black  Haitians  who  struck  Domsey  in  Now  York,  or  the  recall  of 
Mexicans  and  Salvadorans  who  struck  Ideal  Textile  in  Los  Angeles. 
In  the  Ideal  Textile  campaign,  following  an  iinconditional  offer  of 
reinstatement,  the  employer  suddenly  found  it  necessary  to  check 
the  strikers'  Social  Security  ntimbers  with  the  Social  Security 
Administration.  It  subsequently  refused  to  reinstate  the  workers 
because  they  were  undocumented,  claiming  that  to  do  so  would  expose 
it  to  sanctions  under  IRCA. 

If  workers  can  be  fired  for  striking  and  can  be  denied 
reinstatement  after  a  strike,  there  is  no  right  to  strike.  Labor 
has  argued  forcefully  that  the  employer's  right  to  permanently 
replace  economic  strikers  takes  away  the  strike  weapon.  But 
undocumented  workers  lose  even  the  minimal  recall  rights  granted 
today  by  the  NLRB  because  of  the  discriminatory  impact  of  IRCA. 

(e)  Pear  and  Resentment 

The  undocumented  workers'  natural  fears  based  on  his 
immigration  status  are  magnified  when  the  union  is  powerless  to 
protect  its  supporters  during  a  campaign.  The  workers  then  begin 
to  resent  the  union,  seeing  it  as  the  cause  of  their  problems. 

The  ability  to  exploit  this  fear  and  resentment  encourages 
employers  to  hire  undocumented  workers.  The  employer  need  not  fear 
penalties  if  it  does  its  1-9  paperwork  right,  and  it  can  use 
Employer  Sanctions  as  a  weapon  to  control  the  workforce.  In  fact, 
the  ILGWU  has  reported  that  sweatshop  employers  presently  give 
preference  to  undocumented  workers  knowing  they  have  greater 
control  over  this  workforce,  and  that  they  will  not  complain  about 
conditions.  It  appears  from  the  testimony  of  HERE,  that-  hotels 
are  taking  the  same  approach. 


3.   Baployer  Sanctions  have  veakoned  the  ability  of  imions  to 
protect,  represent,  and  activate  their  members. 

A  number  of  unions  in  the  Los  Angeles  area  represent  many 
workers  who  are  undocumented.  These  workers  pay  dues  and  are 
entitled  to  fair  representation  and  the  benefits  of  a  union 
contract,  including  job  security.    Some  are  newly  organized. 


others  have  been  hired  by  unionized  employers.   In  both  cases, 
Employer  Sanctions  serve  to  weaken  the  union's  hand  on  the  job. 

(a)  Job  Secttritv 

Job  security  is  a  major  tenant  of  organized  labor,  and  is 
pivotal  to  membership  participation,  enforcement  of  the  contract, 
and  internal  organizing.  Ei^loyers  can  use  Sanctions  to  deny  job 
security  to  undocumented  union  members.  When  such  members  are 
fired  without  "just  cause",  the  employers  will  argue  in  arbitration 
or  in  court  that  they  cannot  put  the  worker  back  on  the  job  because 
it  would  subject  the  employer  to  IRCA  penalties. 

The  problem  of  lost  job  security  also  arises  in  the  aftermath 
of  an  IMS  1-9  inspection,  whether  or  not  it  is  initiated  by  the 
employer.  The  inability  of  unions  to  protect  their  undocximented 
brothers  and  sisters  cem  and  does  spill  over  into  organizing 
efforts.  Brother  Jono  Shaffer  of  SEIU  Local  399  testified  2ibout 
what  happened  after  a  Justice  For  Janitors  victory: 

"In  the  summer  of  1990,  workers  at  the  nation's  largest 
cleaning  contractor  won  the  right  to  union  representation. 
In  response  to  corporate  fear  of  sanctions,  the  contractors 
began  a  complete  audit  of  their  personnel  files  a  mere  two 
months  after  signing  a  union  contract.  Nearly  1,000  employees 
were  required  to  present  work  authorization.  Because  of  the 
confusion  that  ensued  among  the  workers,  many  thought  that 
they  had  to  produce  a  different  document  than  the  one  they  had 
presented  at  the  time  of  their  initial  employment  application. 
In  some  instances  workers  with  legal  permits  (which  perhaps 
needed  to  be  renewed)  began  to  look  for  new  permits. 

The  move  severely  hurt  the  union's  reputation  with  the  workers 
who  had  only  recently  won  representation.  They  blamed  the 
company's  audit  on  unionization.  Nearly  all  the  janitors  in 
the  Los  Angeles  area  are  Latino  immigrants  and  the  union  has 
found  significant  communication  between  workers  employed  by 
different  contractors.  The  word  began  to  spread  that  to  join 
a  union  meant  that  employers  were  going  to  check  your  papers. 
Organizers  have  had  to  spend  a  tremendous  amount  of  time 
rebuilding  support  among  the  union  janitors  and  assuring 
unorganized  janitors  that  they  are  in  fact  welcome  in  the 
union." 

(b)  Rjqh^  ^o  striK^ 

Just  as  Employer  Sanctions  denies  undocumented  workers  the 
right  to  strike  in  organizing  campaigns,  it  also  denies  workers  the 
right  to  defend  an  existing  union  contract  or  benefits  by  striking. 
Those  striking  can  later  be  denied  reinstatement.  Needless  to  say, 
when  a  workforce  is  divided  between  those  with  rights  of 
reinstatement  and  others  without  such  right,  it  can  be  difficult 
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to  defend  a  contract  with  a  strike. 

(e)  Job  Discrj-mination 

Employer  Sanctions  cause  employment  discrimination  against 
minority  U.S.  citizens,  work-authorized  immigrants,  and  workers  who 
look  or  sound  "foreign."  Our  Latino  and  Asian  Pacific  members  are 
particularly  vulnerable  to  this  form  of  discrimination.  As  with 
race  and  sex  discrimination,  this  bias  against  immigrants  divides 
workers  and  weakens  the  strength  of  the  union.  Again,  Sanctions 
have  primarily  penalized  working  people. 

In  Los  Angeles  County,  ethnic  minorities  now  make  up  the 
majority  of  the  population  according  to  the  1990  census.  To  give 
this  ■  fact  more  significant  meaning,  one-guarter  of  foreign-born 
people  in  the  United  States  live  in  California  and  of  these, 
one-half  live  in  Los  Angeles  County,  Many  Latino  and  Asian 
immigrants  are  employed  in  industries  that  Labor  is  trying  to 
organize.  From  the  outset,  many  community  groups  feared  sanctions 
would  lead  to  discrimination  against  U.S.  minorities.  Their  fears 
have  proven  to  be  well-founded.  According  to  the  U.S.  General 
Accounting  Office,  approximately  19%  of  employers  surveyed 
nationally  in  1990  admitted  that  they  discriminated  as  a  result  of 
sanctions.  Moreover,  29%  of  those  employers  surveyed  in  Los 
Angeles  admitted  to  discrimination.  The  percentage  actually 
discriminating  must  be  much  higher. 

According  to  the  testimony  of  Anne  Kamsvaag,  Attorney- 
Coordinator  of  the  Coalition  for  Humane  Immigrant  Rights  of  Los 
Angeles'  (CHIRLA)  IRCA  Discrimination  Monitoring  Project,  this 
discrimination  plays  out  in  several  fashions.  Most  employers  are 
aware  it  is  illegal  to  discriminate  in  the  hiring  process. 
However,  employers  will  never  openly  advise  a  job  applicant  that 
they  have  refused  to  hire  based  on  the  applicants  Latino  or  Asian 
appearance,  or  that  the  applicant  spoke  English  with  some  type  of 
accent.  The  use  of  "testers"  shows  the  pervasiveness  of  the 
problem. 

A  "tester"  survey  was  conducted  by  Ms.  Kamsvaag 's  project,  in 
which  two  individuals  with  identical  qualifications  called 
employers  with  job  openings.  The  only  significant  dif-ference 
between  the  callers  was  that  one  spoke  with  an  accent.  The  results 
of  the  survey  indicated  that  a  third  of  the  callers  who  spoke  with 
an  accent  fared  much  poorer  than  the  caller  who  solinded  "American." 
In  one  out  of  every  five  phone  calls  the  person  who  spoke  with  an 
accent  was  told  that  the  job  was  already  filled.  When  the  person 
who  sounded  "American"  then  called  the  same  employer,  they  were 
offered  a  job  interview.  Thus,  a  statistical  figure  of  formal 
IRCA  discrimination  complaints  that  have  been  filed  becomes  an 
increasingly  inaccurate  means  to  measure  problems  caused  by 
sanctions  since  the  victims  rarely  know  that  discrimination  has 
occurred. 
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Sometimes  the  discrimination  is  unintentional.  Often 
employers  overcomply  with  the  1-9  form  requirements  by  demanding 
specific  documents  such  as  a  green  card  or  a  birth  certificate, 
when  the  worker  has  already  provided  other  valid  docvunentatiorTto 
prove  work  eligibility  (such  as  a  driver's  license  and  Social 
Security  card) .  Again,  this  form  of  discrimination  is  difficult 
to  expose. 

Much  of  the  discrimination  is  intentional.  IRCA 
discrimination  against  minority  workers  is  caused  by  two  different 
groups  of  employers,  for  very  different  reasons. 

The  first  group  of  employers  operate  in  industries  that  do  not 
depend  on  immigrant  leUaor.  They  refuse  to  hire  workers  who  look 
or  sound  foreign  because  they  do  not  want  problems  with  the  INS, 
fearing  penalties  if  they  brezkk  the  law.  They  will  not  hire  those 
who  look  or  sound  foreign. 

The  second  group  of  employers  wants  to  hire  undocumented 
workers  because  they  are  viewed  as  an  easily  exploiteQjle  group,  and 
feel  the  risk  of  monetary  fines  or  jail  is  part  of  the  cost  of 
doing  business.  The  result  is  a  workplace  where  employers  have 
tremendous  power  over  workers  because  both  parties  know  that 
workers  are  there  illegally,  and  that  any  complaint  or  grievance 
can  result  in  the  termination  of  a  worker  without  any  recourse. 
This  power  is  enhanced  through  selective  enforcement  of  1-9  audits 
and  inspections. 

(d)  Enforcement  of  Labor  Laws 

Employer  Sanctions  undermine  the  enforcement  of  state  and 
federal  leUsor,  whistle  blowing,  wage  and  hour,  health  and  safety, 
and  other  laws,  leaving  workers  less  protected  and  more  vulnerable 
to  unfair  competition  from  unscrupulous  employers. 

State  and  federal  whistle-blowing  latrs  provide  reinstatement 
and  backpay  for  those  subject  to  discrimination/termination  because 
they  blew  the  whistle  on  illegal  or  unethical  activity.  California 
law  makes  it  illegal  to  fire  a  worker  for  filing  a  Workers 
Compensation  case  and  for  exercising  other  job-related  rights-,  and 
provides  reinstatement  and  backpay  as  remedies.  These  rights  are 
jeopardized  by  IRCA's  Employer  Sanctions  provision,^  which  may  be 
read  to  bar  reinstatement  and  backpay  for  undocumented  workers  who 
report  a  safety  violation  to  a  public  agency,  file  a  workers 
compensation  claim,  or  report  other  employer  misconduct  or  crimes. 

In  fact  this  happened  to  a  janitor  during  SEIU  Local  399 's 
efforts  to  organize  ISS.  A  worker  filed  a  Cal-OSHA  claim  and  was 
immediately  fired  for  "not  having  good  papers."  When  the  union 
attempted  to  win  reinstatement  through  the  whistle  blower 
protections,  it  was  informed  by  several  different  attorneys  that 
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the  case  could  not  be  won  because  of  the  employee's  immigration 
status. 

Similarly,  when  undocumented  workers  fired  during  an  ILGWU 
organizing  caunpaign  filed  "wrongful  discharge"  claims  against  their 
employer,  the  judge  dismissed  this  part  of  the  lawsuit  because  of 
their  lack  of  work  authorization  and  IRCA's  prohibition  against 
employing  undocumented  workers. 

The  following  is  an  example  of  how  employer  sanctions  can  be 
used  by  an  employer  as  a  tool  against  a  worker: 

"Ms.  M,  an  undocumented  employee  working  at  a  clothing 
boutique,  calls  an  attorney  for  advice  about  her  employer  who 
is  not  paying  the  minimum  wage.  She  is  afraid  to  report  the 
violation  for  fear  of  being  fired.  The  usual  advice  in  this 
situation  would  be  to  inform  an  employee  that  the  Fair  Labor 
Standards  Act  (FLSA)  provides  for  reinstatement  if  she  is 
fired  in  retaliation  for  filing  a  complaint.  in  Ms.  H.  's 
case,  however,  the  attorney  cannot  reassure  her  that  the  law 
provides  for  reinstatement  if  the  employer  retaliates  by 
firing  her  due  to  a  potential  conflict  with  the  Employer 
Sanctions  provisions  of  IRCA." 

The  result  is  an  employer  who  continues  to  pay  workers  less  than 
minimum  wage  because  an  undocumented  worker  is  afraid  to  file  an 
FSLA  claim.  This  greatly  reduces  the  rights  of  both  documented 
and  undocument<5d  workers,  and  rewards  an  employer  who  violates  the 
law. 

(•)  criminalizing  Work 

Because  they  must  submit  false  1-9  forms  and  immigration 
documents  to  work.  Employer  Sanctions  have  turned  undocumented 
workers  into  felons  while  leaving  employers  free  from  criminal 
exposure.  "Employer  Sanctions"  have  become  "Worker  Sanctions," 
leaving  the  undocumented  easy  prey  to  employers. 

In  1987,  the  INS  arrested  five  workers  in  a  raid  at  the  Zacky 
Poultry  Farms  Co.  in  Southern  California.  All  were  members  of  UFCW 
Local  770,  and  were  charged  with  various  federal  criminal  offenses. 
The  Jocal  U.S.  Attorney  held  a  press  conference  announcing  the 
capture  of  these  "dangerous  criminals."  In  response,  the  Executive 
Board  of  the  Los  Angeles  County  Federation  of*  Labor  adopted  a 
resolution,  noting  that  the  "prosecution  of  these  immigrant  union 
members  and  the  terms  of  their  bail  reflect  a  callous  attitude 
toward  their  condition  in  life  and  constitutes  an  unnecessarily 
harsh  and  wasteful  expenditure  of  government  resources,"  and  called 
for  support  for  the  "Zacky  Five." 

Turning  working  people  into  criminals  is  patently  unjust, 
divides  workers  on  the  job,  and  feeds  the  climate  of  fear  that 
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weakens  labor  and  strengthens  the  hand  of  the  employer. 

(f)  Inereaaad  ContraetiBQ  Out 

Employers  can  and  do  avoid  Employer  Sanctions  while  still 
exploiting  the  undocumented  by  increased  use  of  subcontractors. 
This  insulates  them  from  liiOjility  while  driving  the  undocumented 
further  underground.  Increased  contracting  out  leads  to  plant 
closures,  lower  industry  conditions,  and  weaker  union  bargaining 
power. 

Employers  dependent  on  cheap  immigrant  labor  will  find  a  way 
to  gain  access  to  this  labor.  Many  employers  use  subcontractors 
in  an  attempt  to  avoid  legal  liability  for  using  undocumented 
workers  and  the  responsibility  for  increased  paperwork  that  IRCA 
requires.  Contractors  tend  to  pay  lower  wages,  offer  few  if  any 
benefits,  violate  more  labor  laws,  and  present  a  greater  challenge 
for  the  agencies  who  enforce  labor  and  immigration  laws. 
Subcontracting  drives  down  conditions  in  any  industry.  Where 
subcontracting  exists,  the  bargaining  power  of  labor  is  reduced  and 
the  workplace  is  more  difficult  to  organize. 

In  the  public  sector,  "privatization"  or  sxibcontracting  of 
government  jobs  to  private  employers  leads  to  loss  of  jobs, 
substandard  wages,  elimination  of  basic  benefits  such  as  medical 
insurance,  and  erosion  public  sector  union  power  to  serve  its 

members . 

Unfortunately,  greater  enforcement  of  Employer  Sanctions  may 
only  increase  the  employer's  incentives  to  rely  on  contractors  to 
supply  their  needed  labor.  The  greater  the  risk,  the  more  effort 
to  avoid  the  penalty. 

Ronald  Kennedy  the  Executive  Secretary  of  the  Los  Angeles 
County  Building  Trades  and  Construction  Council  testified  that 
contractors  in  his  industry  will  bid  a  job  at  $25  an  hour,  then 
hire  day  laborers  at  minimum  wage  or  less.  Union  contractors  and 
workers  lose  their  jobs  due  to  such  black  market  practices. 

4.    Banct-ions  have  undermined  the  oreation  and  maintananea  of 
alliances  batvaen  labor  and  the  coBBunity. 

Labor-community  coalitions  are  essential  to  the  work  of  lessor. 
Organized  labor  must  work  in  concert  with  other  organizations  in 
the  community  to  be  effective  —  whether  to  gain  support  for  a 
particular  organizing  campaign,  like  SEIU's  Justice  for  Janitors 
campaign,  HERE'S  Hyatt  campaign,  or  the  ILGWU's  Sewing  with  Dignity 
caunpaign  —  or  to  address  the  deterioration  of  living  and  working 
conditions  facing  working  people  in  our  region. 
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Many  of  our  natural  allies,  including  civil  rights,  ethnic, 
religious,  community,  or  immigrant/ refugee  organizations  view 
Employer  Sanctions  as  undermining  their  work  because  of  its 
destructive  impact  on  both  the  undocumented  and  the  legalized 
immigrant/ refugee  communities,  and  the  way  it  divides  families. 
Our  allies  view  Sanctions  as  anti-Latino,  anti-Asian,  and  anti- 
immigrant,  and  are  legitimately  angered  by  the  employment 
discrimination  it  visits  on  the  Latino  and  Asian  Pacific 
communities. 

The  AFL-CIO  support  of  employer  sanctions  makes  it  especially 
difficult  politically  for  community  organizations  who  serve 
undocumented  people  to  work  with  leibor  unions,  leading  to  strained 
relationships.  Even  though  the  goals  and  objectives  of  many 
community  organizations  and  unions  are  similar  and  complementary. 
Labor's  support  for  Employer  Sanctions  undermines  potential 
alliances.  It  is  difficult  to  separate  community  issues  from  union 
issues,  yet  change  will  only  come  through  the  use  of  political 
power,  and  that  power  will  only  be  obtained  if  Labor  and  the 
community  stand  as  one  unified  voice. 

Labor's  support  of  Employer  Sanctions  builds  a  wall  not  only 
between  labor  and  community  organizations  —  but  also  between  labor 
and  the  community  itself.  It  puts  unions  in  the  contradictory 
position  of  opposing  the  continued  employment  of  hundreds  of 
thousands  of  workers  while  trying  to  organize  and  represent  these 
workers  at  the  very  same  time.  It  pits  unions  against  not  only 
these  workers,  but  also  against  their  family  members.  It  is  not 
possible  to  reach  out  to  these  workers  and  their  families  while  at 
the  same  time  urging  that  they  be  thro%m  out  of  work,  out  of  the 
country,  or  into  jail. 

In  Los  Angeles  the  community  is  already  polarized.  The  city 
has  seen  an  increase  in  the  poverty  rate  among  certain  U.S. 
minorities,  and  we  are  witnessing  the  shrinking  of  the  middle 
class.  Two  decades  ago,  a  third  of  all  male  workers  were  in  a 
category  of  annual  earnings  between  $20,000  to  $30,000  at  a 
full-time  basis.  Today,  it  has  decreased  to  less  than  a  quarter 
and  the  expansion  has  occurred  at  the  top  and  bottom  ends  of  the 
income  ladder. 

There  are  many  reasons  for  this  change,  but  the  most 
significant  has  been  fundamental  economic  rest;ructuring  on  an 
international  scale.  It  becomes  increasingly  vital  to  view 
immigration  with  respect  to  the  whole  transformation  of  the  U.S. 
economy  which  has  made  it  easier  for  employers  to  be  mobile 
(especially  overseas) ,  but  also  to  incorporate  immigrants  as  a  type 
of  substitute  for  moving  overseas. 

Latino  workers  are  concentrated  in  low-skilled,  low-paying 
jobs.  At  the  time  IRCA  became  law,  less  than  fifty-one  percent  of 
Latino  adults  had  a  high  school  education.   Latino  youth  had  the 
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nation's  largest  high  school  drop  out  rates.  Employer  Sanctions 
will  perpetuate  these  conditions.  Sanctions  drive  undocumented 
workers  further  underground  and  creates  downward  pressure  on  their 
wages.  This  will  undoubtedly  contribute  to  the  continued 
polarization  of  the  laUjor  market  into  concentrations  of  wealth  and 
poverty . 

It  is  true  that  some  of  our  natural  allies  in  the  African- 
American  community  support  Employer  Sanctions,  but  even  this 
community  is  divided.  The  NAACP  has  called  for  the  repeal  of 
Sanctions.  Those  supporting  Sanctions  generally  do  so  based  on  the 
mistaken  assumption  that  these  penalties  will  mean  more  jobs  for 
African-Americans  —  that  Sanctions  will  stop  the  flow  of 
undocumented  immigration  or  deter  employers  from  hiring  the 
undocumented.  Employer  Sanctions  represent  a  dangerous  wedge 
between  the  African-American  and  other  ethnic  communities. 

The  Hearing  Panel  made  efforts  to  reach  out  to  the  African- 
American  corn-unity  for  participation  in  the  hearing.  Panel  member 
Henry  Walton  found  that  there  was  confusion  in  every  sector  of  the 
community  on  the  law  and  its  impact,  and  that  the  same  level  of 
confusion  existed  among  African-American  union  members  and  labor 
activists. 

The  reflex  reaction  of  most  young,  low  salaried  or  unemployed 
African  American  males  is  one  of  support  due  to  the  assumed  belief 
that  sanctions  will  mean  less  competition  for  scarce  job 
opportunities.  Among  college  students,  white  collar,  and 
entrepreneurs  in  the  community,  there  seems  to  be  a  more  thoughtful 
questioning  of  its  effectiveness,  and  a  willingness  to  consider  the 
possibility  that  sanctions  may  not  be  the  answer. 

According  to  Mr.  Walton,  the  greatest  resistance  to  any  change 
in  sanctions  lies  among  construction  industry  laborers.  This  group 
starts  with  an  assumption  that  sanctions  are  necessary  to  protect 
job  opportunity,  security,  and  benefits  for  the  African  American 
laborer.  The  construction  trade  unions  and  Isiborers  unions  are 
leaders  in  perpetuating  this  belief.  If  a  dialogue  is  to  be 
undertaken,  it  will  need  to  be  seriously  encouraged  in  these 
arenas. 

While  some  of  the  m<-re  progressive  churches  have  undertaken 
discussion  of  this  issue,  and  a  few  have  even  gone,  so  far  as  to 
recommend  the  repeal  of  sanctions,  this  is  not  'a  widely  seen 
phenomenon  in  the  African  American  religious  community.  Many  of 
the  mainstream  churches  express  the  same  assumptions  found  in  the 
general  community  that  Sanctions  protect  African  American  workers. 

IV.  RECOMMENDATION8 

Given  the  findings  of  this  hearing,  the  Hearing  Panel  members  and 
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members  of  the  Immigration  Committee  of  the  Los  Angeles  County 
Federation  of  Laibor,  AFL-CIO,  make  the  following  recommendations: 

WHEREAS: 

Employer  sanctions  have  had  little  long-range  impact  on 
"illegal"  immigration  to  the  United  States,  which  remains  at 
historically  high  levels,  nor  have  they  led  employers  to  stop 
hiring  new  immigrants  from  Latin  America  and  Asia; 

The  U.S.  General  Accounting  Office  has  documented  a  widespread 
pattern  of  job  discrimination  resulting  from  employer 
sanctions ; 

This  discrimination  severely  impacts  Latino  and  Asian  Pacific 
workers  who  make  up  a  large  percentage  of  the  Los  Angeles 
county  workforce; 

Sanctions  give  employers  a  new  club  to  hold  over  workers 
heads ; 

The  most  effective  labor  union  approach  to  Los  Angeles 
county's  multinational  workforce  is  one  that  organizes  and 
defends  the  rights  of  all  workers,  strengthening  unity  and 
opposing  any  effort  to  exclude,  stigmatize,  and  penalize  some 
workers ;  and 

An  increasing  number  of  labor  organizations  directly  involved 
with  organizing  and  representing  immigrant  and  minority 
workers  have  supported  the  repeal  of  employer  sanctions, 
including  the  California  Federation  of  Labor,  the 
International  Ladies  Garment  Workers'  Union,  the  Amalgeunated 
Clothing  and  Textile  Workers  Union,  the  Hotel  Employees  and 
Restaurant  Employees  Union,  the  Western  Conference  of  the 
Service  International  Employees  Union,  District  11  of  the 
International  Union  of  Electrical  Workers,  and  many  local 
unions: 

WE  HEREBY  RECOMMEMD  that  Organized  Labor  take  the  following  action: 

1.  Call  for  and  work  for  the  repeal  of  Employer  Sanctions; 

2.  Call  for  and  work  for  the  elimination  of  unfair  wage 
competition  among  workers  uf  different  ^national  origins 
in  all  industries  by: 

a)  broadening  the  effort  to  organize  low- income 
workers,  regardless  of  their  immigration  status, 
into  unions; 

b)  fighting  for  the  universal  and  strong  enforcement 
of  such  just  and  decent  leJjor  laws  as  those  creating 
the  right  to  minimum  wage,  overtime  pay,  and  job 
safety; 

c)  opposing  subcontracting  or  "privatization"  in 
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the  public  sector; 

d)  supporting  Labor's  legislation  to  secure  and 
enforce  prevailing  wage  lavs  in  the  construction 
industry ; 

e)  defending  the  right  to  strike  through  passage  of 
Labor's  Workplace  Fairness  bill,  which  eliminates 
the  ability  of  employers  to  permanently  replace 
striking  workers;  and 

Work  with  community  and  civil  rights  organizations  to 
repeal  employer  sanctions  and  eliminate  unfair  wage 
competition  as  listed  above. 


448 


APPENDIX  A;  Bvmmmrj  of  Hamring  Tastlaony,  iBBigratlon 
COBmitt**,  L.A.  County  P«d«ratioB  of  Labor, 
A7L-CI0,  JUB«  12,  1991 


Angalo  Ancbota 

Director,  Inmigratlon  Project 

Asian  Pacific  American  Legal  Center 

Mr.  Ancheta  noted  the  diversity  within  the  Asian-Pacific 
Islander  community  and  the  failure  of  the  INS  to  understand  this 
diversity  in  the  context  of  IRCA  and  its  amnesty  provisions.  He 
pointed  out  that  many  in  the  community  he  represents  enter  the 
country  legally  and  "fall  out  of  status,"  creating  another  set  of 
legal  problems. 

Mr.  Ancheta  joined  with  .those  who  had  testified  earlier  in 
calling  for  the  repeal  of  employer  sanctions,  and  with  those  who 
had  called  for  expansion  of  IRCA's  legalization  and  family  unity 
provisions.  In  conclusion,  Mr.  Ancheta  called  for  greater  awareness 
of  the  diversity  in  the  Asian-Pacific  Islander  community  and  the 
unique  approach  it  demands  during  the  organizing  process. 

Guillermo  Brzostowslci 

Bzacutiva  Director 

Service  International  Baployaea  Onion,  Local  99 

Noting  that  the  passage  of  IRCA  has  done  little  to  control 
the  flow  of  undocumented  workers  into  the  country,  Mr.  Brzostowski 
went  on  to  relate  his  union's  opposition  to  employer  sanctions. 
Describing  the  recent  success  of  Local  99  in  organizing  teaching 
assistants  in  the  Los  Angeles  public  schools,  he  echoed  earlier 
testimony  that  requests  for  employee  documentation  were  most 
frequent  where  the  union  was  attempting  to  organize  workers. 

The  impact  of  IRCA  on  the  community  a;id  the  families  of 
undocumented  workers  is  perhaps  most  difficult  since  parents,  often 
undocumented  and  working  for  the  public  schools  as  janitors,  are 
in  a  worse  position  than  their  children,  who  may  have  been  born 
here  and  as  teaching  assistants  are  Local  99  union  members. 

Lydia  Camarillo 

National  Director,  Leadership  Program 

Mexican  American  Legal  Defense  and  Educational  Fund  (KALDE?) 

Ms.  Camarillo  testified  on  the  historic  opposition  of  MALDEF 
to  IRCA  or  any  immigration  bill  that  failed  to  address  "the 
bilateral  question  that  is  the  economic  factors."  Asserting  that 
employer  sanctions  "clearly  discriminates"  not  only  against  the 
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undocumented  worker  but  also  against  U.S.  citizens,  she  argued  that 
"it  is  a  civil  rights  issue."  While  not  objecting  to  the 
legalization  provisions  of  IRCA,  she  points  out  that  the  lav  does 
nothing  to  protect  the  worker. 

Referring  to  the  GAO  report  of  discrimination  under  IRCA,  Ms. 
camarillo  called  for  the  repeal  of  employer  sanctions  as  provided 
under  the  law.  The  law  has  not  only  failed  to  stop  the  flow  of 
undocumented  workers,  she  asserts,  but  it  has  created  an  entire 
caste  of  "second-class  citizens  ...who  are  still  working  on  through 
the  effects  of  the  grandfather..."  provisions  of  IRCA.  Ms. 
Camarillo  ended  her  testimony  with  a  call  for  the  repeal  of 
sanctions  as  clearly  "discriminatory"  because  it  is  "only  forcing 
the  people  who  are  Latinos,  who  are  Asians  or  who  look  foreign"  to 
sign  1-9  forms,  while  the  law  states  that  all  employees  must 
complete  the  form. 

Michael  Cortes 

Lecturer,  Urban  Planning  Progran 

nCLA  Graduate  School  of  Arebiteeture  «  Urban  Planning 

In  his  testimony,  Mr.  Cortes  devoted  his  comments  to  the 
history  of  employer  sanctions  in  the  United  States.  He  emphasized 
three  particular  points.  First,  that  the  idea  of  employer 
sanctions  has  a  long  political  history  in  the  United  States  dating 
back  as  early  as  1949.  Second,  employer  sanctions  are  a  product 
of  more  than  a  century  of  struggle  between  competing  political  and 
economic  forces  in  this  country.  Third,  the  position  Labor  takes 
on  this  issue  depends  whom  they  want  to  include  —  and  exclude  — 
in  the  labor  movement  of  the  future. 

Mr.  Cortes  stated  that  employers  have  increased  hiring  of 
undocumented  immigrants,  and  that  unions  are  shrinking.  He 
believes  that  Labor  needs  to  re-evaluate  its  support  for  employer 
sanctions  with  an  understanding  of  the  divisive  and  polarizing 
effects  that  sanctions,  and  IRCA  in  general;  have  on  the  immigrant 
community  and  Leibor's  attempts  to  organize  immigrant  workers. 

Bill  oranfleld 

Area  coordinator 

Hotel  Employees  and  Restaurant  Employees  Union 

Mr.  Granfield  described  the  workers  he  attempts  to  organize 
as  "between  70  and  80%  Hispanic."  Many  have  passed  through  the 
amnesty  program,  and  many  others  are  undocumented.  He  related  his 
particular  experiences  with  employer  sanctions  and  its  direct 
effect  on  his  organizing  efforts  in  the  Los  Angeles  International 
Airport  area  hotels  and  restaurants. 

Document  checks,  according  to  Mr.  Granfield,  create  a  "sense 
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of  panic  that  runs  through  the  workforce."  Workers  may  be  unclear 
as  to  the  reasons  for  the  docunent  check,  many  are  uncertain  about 
their  status  —  all  of  which  contributes  to  the  "fear."  His 
testimony  echoed  previous  presenters  when  he  described  how  a 
certain  unionized  hotel  selectively  fired  a  few  workers  for  false 
social  security  nxinbers  but  allowed  others  with  equally  false 
identification  to  remain  on  the  payroll.  The  overall  effect  on  the 
workforce  is  fear  and  intimidation,  a  sense  of  insecurity  eJsout 
their  jobs,  and  a  lack  of  "real  solidarity  in  there  when  they  can 
see  a  co-worker  get  picked  off  with  very  little  chance  for 
recourse." 

In  one  organizing  drive,  a  sign  posted  by  the  time  clock 
called  for  a  docximent  check  for  "approximately  a  third  of  the 
workforce"  and  resulted  in  one  woman  being  selectively  discharged 
among  many  undocumented  employees.  All  the  workers  knew  that  she 
had  been  singled  out  for  having  refused  the  sexual  advances  of  her 
immediate  supervisor,  and  the  document  check  was  a  mere  pretext  to 
fire  her. 

Other  such  instances  were  recounted  by  Mr.  Granfield  who 
emphasized  the  conditions  of  fear  and  intimidation  which  face 
Latino  workers,  both  documented  and  undociimented, .  in  their 
employment.  According  to  Mr.  Granfield,  sanctions  have  been  used 
by  employers  against  workers.  The  amnesty  provisions,  however, 
have  definitely  benefited  many  workers  by  providing  a  stable  work 
and  living  situation,  and  enabling  them  to  feel  empowered  with 
basic  rights.  This  has  assisted  union  organizing  efforts. 

David  JohBsoa 

International  Representative,  west  Coast  Division 

United  Electrical,  Radio  «  Machine  Workers  of  Aaerioa  (0B) 

Mr.  Johnson  focused  his  testimony  on  the  "impact  of  IRCA  on 
the  question  of  organizing  the  unorganized"  and  on  the  survival  of 
unions  as  a  vieible  movement  .  that  speaks  to  the  needs  of  all 
workers.  He  emphasized  the  need  to  organize  immigrant  workers  in 
Los  Angeles,  "the  center  of  the  manufacturing  industry  in  this 
country . " 

Mr.  Johnson  suggested  that  one  of  the  positive  aspects  of  IRCA 
was  the  legalization  program  which  provided  some  measure  of 
stability  to  workers  in  the  form  of  docxunented,  legal. status.  He 
feels  that  this  has  given  "a  tremendous  boost  to  our  organizing 
efforts"  and  argued  that  the  provisions  should  be  extended  to 
include  many  more  workers.  But  these  positive  aspects,  he  asserts, 
have  been  eclipsed  by  the  "disaster"  of  employer  sanctions. 
Concurring  with  earlier  testimony,  he  noted  that  "fear  and 
division"  are  the  result  of  sanctions.  Prior  to  the  passage  of 
IRCA,  the  union  was  able  in  many  instances  to  overcome  the  fear  of 
being  here  illegally,  but  employer  sanctions  has  added  another 
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layer  of  fear.   In  addition  to  being  in  the  U.S.  illegally,  "now 
they  are  working  illegally"  as  well. 

The  divisive  nature  of  IRCA,  according  to  Mr.  Johnson,  is  that 
where  once  immigrant  workers  were  "undocvunented  period,"  now  there 
are  three  classes  of  workers  —  those  legalized,  those 
grandfathered,  and  those  who  remain  undocumented.  He  went  on  to 
describe  the  tactics  of  union-busting  consultants  who  use  the  law 
as  a  weapon  to  further  divide  the  workers.  Calling  employer 
sanctions  "really  worker  sanctions,"  Mr.  Johnson  underscored 
earlier  testimony  that  suggested  IRCA  "increases  the  level  of  fear 
among  the  people  who  were  trying  to  organize."  In  conclusion,  he 
declared  that  "there's  hundreds  of  thousands  of  immigrant  workers 
in  Los  Angeles  who  are  ripe  for  organizing"  and  who  need  to  be 
brought'  into  the  movement. 

Anne  Xaasvaag 

Attorney  t   Coordinator,  IRCA  DiseriminatloB  Monitoring  Project 

Coalition  for  Humane  Immigrant  Rights  of  Los  Angeles  (CHIRLA) 

Ms.  Kamsvaag  detailed  two  major  responses  employers  have  to 
sanctions.  The  first  group  of  en^loyers  doesn't  want  any  trouble 
from  the  law  and  as  a  result  doesn't  hire  anyone  that  looks  or 
sounds  foreign  as  a  safeguard  against  penalty.  She  cited  a  recent 
6A0  study  in  which  Los  Angeles  employers  admitted  to  a  29%  rate  of 
committing  discrimination  because  of  employer  sanctions.  This  is 
discrimination  against  both  U.S.  citizens  and  immigrants  who  are 
lawfully  authorized  to  work.  In  short,  the  person  who  pays  the 
price  for  sanctions  is  not  the  employer,  but  the  potential  worker. 

The  other  side  of  the  coin  is  the  employer  who  intentionally 
hires  undocumented  workers.  Employers  do  this  for  two  reasons: 
first,  because  they  feel  the  risk  being  caught  and  fined  by  INS  is 
minimal  and  second,  because  undocumented  workers  are  easily 
exploited  since  they  have  no  legal  recourse  against  an  abusive 
employer. 

Ronald  Kennedy 

Executive  Seoretary 

L.A.  County  Building  Trades  and  Construction  Council 

Mr.  Kennedy  described  problems  with  day-laborers  in  the 
construction  industry  and  attempts  by  local  government  to  establish 
"publicly  funded  hiring  sites"  to  provide  jobs  for  "street  people" 
and  undocumented  workers.  Arguing  that  immigration  law  is  not 
enforced,  Mr.  Kennedy  related  that  these  types  of  projects  are 
"taking  work  from  the  construction  industry"  and  attempting  to  hide 
the  homeless  problem  by  relocating  street  comer  day  laborers  away 
from  residential  neighborhoods  to  regional  parks. 

Additionally,  the  program  was  "aiding  and  abetting  contractors 
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to  violate  the  laws."  Mr.  Kennedy  related  an  instance  where  a 
request  to  the  day  labor  program  for  "a  liOiorer,  a  carpenter  and 
a  plumber"  was  net  with  a  "no  problem"  and  "just  pay  them  cash." 
Mr.  Kennedy  has  been  actively  pursuing,  from  City  Council  to  the 
City  Attorney  to  the  INS,  answers  as  to  why  existing  laws  are  not 
being  enforced.  In  subsequent  questioning  by  the  panel,  he 
indicated  that  the  problem  was  "political"  and  that  efforts  were 
continuing  on  a  broad  front  to  solve  it.  Mr.  Kennedy  did  not  have 
any  thoughts  on  organizing  day-laborers. 

Peter  Olaey 

Project  Coordinator 

International  Union  of  Eleotrenio,  Eleotrieal,  Salaried  Machine  t 

Furniture  Herkara  (ZUX),  Local  1010 

Mr.  Olney  began  his  testimony  by  announcing  the  passage  of  an 
lUE  District  11  resolution  passed  on  April  6,  1991,  which  called 
for  the  repeal  of  employer  sanctions.  He  went  on  to  describe  the 
organizing  experiences  of  Local  1010  in  the  Inland  Empire  which  led 
it  to  introduce  the  aforementioned  resolution. 

The  INS,  according  to  Mr.  Olney,  has  been  "far  more  active  in 
both  conducting  1-9  inspections  and  actual  raids,"  and  this  has 
created  many  difficulties  in  organizing  workers.  Employers  have 
used  the  documentation  requirements  to  "discriminate  against 
workers  who  were  supporters  of  the  xinion"  in  repeated  attempts  to 
hinder  organizing,  and  as  a  threat  against  other  employees.  He 
asserted  that  such  intimidation  of  undoctimented  workers  by 
employers  has  been  attempted  in  other  furniture  firms  to  create 
division  between  workers. 


Paul  ong 

Assoeiate  Professor,  Urban  Planning  Prograa 

UCLA  Graduate  School  of  Arohitaeture  &  Urban  Planning 

Project  Direotor,  The  widening  Divide t  Income  Inequality  t  Poverty 

in  Los  Angeles 

Professor  Ong  devoted  his  comments  to  the  issue  of  economic 
inequality  in  Los  Angeles.  The  main  point  of  his  testimony-is  that 
although  Los  Angeles  experienced  unprecedented  economic  growth, 
povercy  rates  for  particular  U.S.  bom  minorities  increased 
considereibly.  This,  he  explained,  has  manifested  itself  in  a 
low-wage  economy  for  most  Immigrant  workers  where  increasingly, 
people  are  living  at  poverty  levelet. 

He  stressed  that  employer  sanctions  is  exacerbating  this 
problem,  driving  undocumented  workers  further  underground.  IRCA 
has  failed  to  stem  the  tide  of  undocumented  workers  and  has,  in 
fact,  contributed  to  discrimination  and  increased  division  between 
and  among  workers.   Divided  workers  eqpials  business  as  usual  and 
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business  as  usual  leads  to  increased  inequality.  He  also  felt  that 
discriminatory  practices  generated  by  IRCA's  employer  sanction 
provisions  divides  workers,  making  some  less  privileged  than 
others.  A  divided  working  class,  he  believes,  can  undermine 
Labor's  effort  to  speak  as  one  voice  in  the  debate  over  the 
economic  future. 


Narta  SaaaBo 

Political  k   Educational  Direotor 

International  Ladies  Ganent  workers  Union 

Ms.  Seunano  began  her  testimony  by  reading  a  position  statement 
from  the  ILGWU  which  "favors  the  fundamental  reform  of  our  federal 
immigration  laws  including  the  repeal  of  the  IRCA's  employer 
sanctions  provision." 

Relating  the  history  and  existing  composition  of  the  ILGWU, 
and  under-scoring  the  large  numbers  of  documented  and  undocumented 
Hispanic  and  Asian  workers,  she  testified  that  these  workers  must 
be  organized  for  the  union  to  survive.  The  INS  pattern  of  raiding 
garment  factories  has  created  "a  constant  source  of  fear  among  the 
workers,"  with  some  being  deported  immediately,  and  others  being 
charged  with  criminal  offenses  for  falsification  of  documents. 

According  to  Ms.  Samano,  the  employer  seems  to  have  more 
protection  under  the  law,  since  "the  employer  can  still  blow  a 
whistle  as  long  as  it  has  the  1-9  forms  and  did  not  knowingly  hire 
undocumented  workers."  She  repeated  earlier  speakers'  claims  that 
IRCA  has  been  used  as  a  weapon  by  employers  against  workers  during 
organizing  campaigns  and  job  acticns.  Ms.  Saunano  concluded  by 
calling  for  the  repeal  of  sanctions,  an  extension  of  the 
legalization  program,  a  strengthening  of  IRCA's  anti-immigration 
provisions,  and  the  expansion  of  the  family  unification  program. 

Jono  Shaffer »  Director 
Justice  for  Janitors  Campaign 

Mr.  Shaffer  began  his  testimony  with  an  anecdote  to  emphasize 
how  every  employer  has  used  sanctions  to  try  to  drive  workers  away 
from  the  union.  In  one  instance  a  worker  filed  a  Cal-OSHA 
complaint  -*nd  was  fired  for  lack  of  work  authorization.  Although 
Cal-OSHA  has  anti-retaliation  protections,  the  agency  would  not 
attempt  to  reinstate  the  worker  because  he  was  undocumented  and  it 
would  violate  federal  immigration  law  to  rehire  the  worker. 

In  response  to  criticism  of  day  laborers,  Mr.  Shaffer  asserted 
that  "..  we  want  to  respond  as  labor,  not  as  business...  as  people 
who  represent  working  people  to  these  problems,  then  we  have  to 
look  to  them  and  understand  them  to  solve  their  problems."  He 
believes  in  Los  Angeles,  where  immigrants  comprise  the  base  of  the 
workforce,  labor  must  commit  to  organizing  these  workers. 
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Jaff  Stansbux7 

Board  of  Dlroctora 

southom  California  Library  for  Soeial  Studiaa  and  Roaaareta 

Mr.  Stansbury  reviewed  how  the  history  of  ismigration  in  the 
Los  Angeles  area  has  been  a  classic  example  of  the  "revolving  door" 
or  "yo-yo"  policy  on  the  part  of  employers,  the  government,  and 
until  recently,  the  labor  movement. 

Chinese,  Japanese,  Mexicans,  each  new  wave  of  immigration 
didn't  just  followed  each  other.  Employers  and  the  government 
pushed  out  the  first  group  through  immigration  law  and  policy,  and 
then'  encouraged  the  second  group  to  come  in.  The  arguments 
underlying  organized  labor's  position  of  exclusion  was  not  so  much 
jobs  as  it  was  racism. 

It  was  not  until  the  1930s  when  the  CIO  developed  that  the 
labor  movement  was  more  open  to  organizing  immigrant  workers.  Los 
Angeles  led  the  way  in  the  1970s  when  the  LA-Orange  County 
Organizing  Committee  took  the  lead  nationally  by  sponsoring  the 
organization  of  undocumented  workers.  L.A.  again  took  the  lead  in 
the  1980s  with  the  formation  of  the  California  Immigrant  Workers 
Association. 

With  recent  history  the  more  blatantly  racists  argiiments 
beciune  subdued  and  the  jobs  argument  became  more  prominent,  yet 
labor's  position  is  still  divided.  By  supporting  employer 
sanctions,  organized  labor  sends  out  a  mixed  message.  "On  the  one 
had  we're  saying  come  into  the  house  of  labor,  we're  all  one...  we 
invite  you  to  join  and  strengthen  our  movements;  and  with  the  other 
hand  we're  saying  but  we  don't  want  you  here  in  the  first  place." 

Mr.  Stansbury  asserts  that  while  Los  Angeles  may  be  making 
great  advances  in  organizing  immigrant  workers,  as  long  as  the 
mixed  message  is  not  resolved  in  favor  of  organizing,  the  labor 
movement  will  never  be  able  to  reverse  its  decline  and  grow  in 
California. 


David  stilvall 

Szecutive  Vice-President 

Servioe  international  Employees  anion,  Loeal  399' 

Mr.  Stilwell  opened  his  testimony  by  detailing  the  effects  of 
employer  sanctions  on  the  Los  Angeles  Justice  for  Janitors  campaign 
in  1987.  While  the  IMS  was  not  involved  in  raids  or  1-9 
inspections  in  the  campaign,  maintenance  companies  often  used 
provisions  of  the  law,  specifically  documentation  checks,  to 
undermine  the  organizing  drive  "at  critical  junctures  in  the 
campaign."   He  described  company  tactics  to  divide  the  workers. 
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target  union  supporters,  etc. 

Mr.  Stilwell  testified  that  employers  often  turned  sanctions 
into  a  weapon  against  union  organizers  by  insinuating  to  workers 
that  "it  was  a  law  that  was  supported  and  endorsed  by  the  laibor 
movement"  and,  in  effect,  it  is  the  fault  of  the  union  that  workers 
are  being  threatened  with  firings  and  layoffs.  Furthermore,  it  is 
difficult  for  undocumented  workers  to  take  their  cases  to  the  NLRB 
to  level  charges  of  harassment  or  intimidation.  He  believes  that 
because  a  majority  of  Local  399  janitorial  membership  is 
undocumented,  the  union,  if  it  were  to  support  employer  sanctions, 
would  have  to  call  for  the  firing  of  most  of  its  members .  in 
response  to  a  question  from  the  panel,  Mr.  Stilwell  was  at  a  loss 
to  identify  a  "natural  constituency"  for  IRCA  since  both  workers 
and  decent  employers  have  been  hurt  by  the  employer  sanctions 
provision  of  the  law. 

Carol  Zabin 

Professor,  visiting  Seholar  Center  for  0.8. -Mexican  Studies 

University  of  California,   San  Diego 

Professor  Zabin  emphasi2ed  three  significant  points  in  her 
testimony.  First,  employer  sanctions  are  not  an  effective 
deterrent  to  ongoing  immigration  from  Mexico  and  Central  America 
because  the  demand  for  immigrant  leQaor  in  the  U.S.  is  part  of  the 
continued  restructuring  of  the  U.S.  economy.  This  restructuring 
causes  employers  to  reduce  production  costs  by  moving  their 
operations  off-shore  or  by  the  hiring  of  migrants  drawn  to  the  U.S. 
by  the  promise  of  employment.  Effective  employer  sanctions 
enforcement  requires  a  real  commitment  to  enforcing  current  ledbor 
laws,  or  a  national  identity  card,  which  would  raise  serious  civil 
rights  questions. 

Second,  in  some  cases,  the  incorporation  of  immigrants  can 
displace  workers  and  depress  wages.  Professor  Zabin  cites  the 
experience  of  union  janitors  in  Los  Angeles  in  the  early  1980s  as 
an  example,  although  she  pointed  out  that  janitors  in  Santa  Clara 
County  suffered  less  because  the  union  responded  more  quickly  to 
the  challenge  of  organizing  new  immigrants.  In  addition,  Zabin 
argues  that  in  many  instances  immigrants  slow  the  movement  of- jobs 
overseas  because  immigrarts  allow  the  so-called  on-shoring  of 
off-shore  labor. 

Lastly,  Professor  Zabin  argues  for  greater  enforcement  of 
labor  standards  rather  than  greater  enforcement  of  employer 
sanctions.  In  industries  dependent  on  undocumented  workers,  this 
would  provide  much  greater  protection  for  workers  while  not 
punishing  the  victim  through  deportation. 


Appendix  9.— Statement  of  Lloyd  Lochrtoge,  Chair,  Coordinating 

COMMTITEE  ON  IMMIGRATION  LaW,  ON  BEHALF  OF  THE  AMERICAN 

Bar  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

The  American  Bar  Association  commends  you  for  conducting 
hearings  regarding  the  impact  and  implementation  of  employer 
sanctions. 

In  the  three  years  since  the  GAO  released  its  findings  that 
employer  sanctions  caused  a  widespread  pattern  of  discrimination, 
one  thing  is  clear  —  sanctions  have  not  been  the  panacea  for 
illegal  immigration  that  its  advocates  had  hoped  it  would  be. 

First,  the  fact  that  aliens  continue  to  surreptitiously  enter 
this  country  and  find  work  in  spite  of  Immigration  Reform  and 
Control  Act  of  1986  (IRCA)  reflects  factors  which  the  employer 
sanctions  scheme  fails  to  address.   Apprehensions  along  the 
southern  and  western  borders  in  FY1991  exceeded  apprehensions  in 
any  year  since  sanctions  were  put  into  place.   In  FY1992, 
apprehensions  increased  nearly  6%  over  FY1991.   Nationally, 
apprehensions  were  higher  in  FY1992  than  in  any  recorded  year 
since  fiscal  year  1986. 

Responding  to  the  escalating  border  activity,  the  INS  asked 
Congress  to  approve  reprogramming  of  its  FY1992  appropriation. 
It  also  asked  for  an  FY1993  increase  of  $8.6  million  and  for  an 
additional  200  permanent  positions  over  the  1992  appropriations 
for  Border  Patrol  enforcement  activities.   If  sanctions  were 
effective,  such  significant  increases  would  not  be  necessary. 
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Second,  sanctions  enforcement  is  expensive  and  inefficient 
from  several  perspectives.   Statistics  presented  by  Michael  Fix, 
Senior  Research  Associate  at  The  Urban  Institute,  to  the  Senate 
Judiciary  Immigration  and  Refugee  Affairs  Subcommittee  on  April 
10,  1992,  indicate  that  there  were  298  border  apprehensions  per 
1,000  hours  of  linewatch  in  FY1991.   This  averages  approximately 
one  apprehension  for  every  three  hours  and  twenty  minutes  of 
border  work. 

In  comparison,  a  total  of  7,741  unauthorized  individuals  were 
arrested  as  a  result  of  220  officer-years  devoted  to  more 
rigorous  sanctions  enforcement.   In  other  words,  in  FY1991,  there 
v-ere  just  35  individuals  apprehended  per  officer-year  of  employer 
sanctions  enforcement.   This  enforcement  carries  an  annual  price 
tag  in  excess  of  $71  million,  and  hundreds  of  millions  in 
attempted  employer  compliance  costs.   GAO,  Employer  Sanctions  and 
the  Question  of  Discrimination  (March  1990)  at  114,  102. 

There  is  also  evidence  suggesting  that  sanctions  enforcement 
have  not  been  directed  against  the  greatest  violators  of  the  law 
but  against  employers  who  are  the  "easiest"  to  catch,  usually 
small  employers  with  little  political  influence  or  ability  to 
contest  the  INS  charges.   Information  the  ABA  has  received  from 
its  members  confirms  this  experience.   Moreover,  we  have  heard 
disturbing  information  that  suggests  that  the  INS  focuses  more 
intensely  on  minority  employers  who  operate  small,  ethnic 
establishments.   On  one  specific  occasion,  INS  inspectors  at  a 
Chinese  restaurant  in  Austin  were  overheard  remarking  that  there 
was  another  Chinese  restaurant  across  the  street.   The  next  day 
they  returned  to  investigate  it.   Approximately  10  Chinese 
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restaurants  were  investigated  in  Austin  in  1991,  a  number  which 
far  exceeds  their  proportion  in  the  community  or  their  numbers 
among  all  types  of  restaurants  subjected  to  sanctions  enforcement. 

Former  Commissioner  McNary  suggested  that  sanctions  have 
deterred  illegal  immigration  and  that  the  increased  border 
apprehensions  are  attributable  to  the  greater  effectiveness  of  the 
INS  border  patrol.   He  also  claimed  that  discrimination  is 
unintentional,  caused  in  large  part  by  employer  "confusion  about 
acceptable  documentation." 

The  truth  is  that  the  INS  is  largely  responsible  for  employer 
confusion.   The  agency  has  had  six  years  to  educate  employers,  to 
reduce  the  number  of  employment  documents  it  issues,  and  to  make 
them  more  secure.   According  to  the  GAO,  the  INS  spent  more  than 
950,000  hours  on  employer  outreach  and  education  between  December 
1987  and  September  30,  1989,  yet  employer  understanding  of  the 
documentation  requirements,  the  1-9  requirements  and  the  hiring 
restrictions  decreased  by  31  percent  and  29  percent  respectively 
while  discriminatory  practices  increased.   GAO  Report  at  61. 

In  addition,  on  at  least  one  occasion,  the  INS  has  frustrated 
efforts  to  educate  employers  about  the  1-9  compliance  and  the 
law's  anti-discrimination  features.   On  June  15,  1993,  the  INS 
raided  a  number  of  local  employers  in  Tyler,  Texas,  while  an 
employer  training  program  was  being  conducted  under  the  auspices 
of  the  Office  of  Special  Counsel  (OSC) .   The  clear  message 
conveyed  to  employers  by  the  INS's  conduct  is  that  the 
consequences  for  discrimination  are  less  severe  than  those  for 
violating  the  sanctions  laws —  that  they  have  more  to  fear  from 
the  INS  than  the  OSC.   (See  attached  article.) 
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Having  failed  to  properly  educate  employers,  the  INS  annually 
complains  to  Congress  that  there  are  too  many  documents  and 
recommends  that  millions  more  be  expended  on  secure  identity 
cards,  changes  to  the  Social  Security  card,  and  on  telephonic 
verification  systems,  notwithstanding  potential  infringements  on 
civil  liberties.   But  the  agency  alone  is  responsible  for  issuing 
and  keeping  in  circulation  more  than  11  or  12  different  types  of 
work  authorization  and  at  least  17  different  versions  of  the 
"green  card."   The  agency  has  no  standing  to  ask  for  more  time  to 
correct  its  deficiencies  while  sanctions  continue  to  impose 
hardships  on  the  victims  of  discrimination. 

Furthermore,  if  sanctions  were  given  more  time,  how  much  time 
would  be  sufficient?   In  1992  hearings  before  the  Senate 
Subcommittee  on  Immigration  and  Refugee  Affairs,  David  Simcox  of 
the  Center  for  Immigration  Studies  said  that  a  decade  is 
necessary  to  modify  employer  behavior.   However,  Mark  Miller  of 
the  University  of  Delaware  testified  at  that  same  hearing  that, 
after  nearly  two  decades  of  employer  sanctions  in  Europe,  illegal 
immigration  has  "at  best  only  slowed." 

Meanwhile,  according  to  the  Department  of  Labor,  sanctions 
have  had  "little  overall  impact"  on  the  wages  of  U.S.  workers. 
An  Urban  Institute  study  found  that  increased  wages  since  IRCA  in 
immigrant-dependent  industries  was  attributable  primarily  to  the 
workers'  change  in  legal  status,  not  to  sanctions  per  se. 

The  continued  implementation  of  sanctions  has  required  the 
expenditure  of  considerable  energy  and  funds  by  the  Office  of 
Special  Counsel  and  nongovernmental  organizations  to  educate 
employers  and  workers  about  labor  rights  and  anti-discrimination 


460 


remedies.   Nonprofit  organizations  and  volunteer  attorneys  also 
use  their  own  resources  to  defend  those  who  have  been  denied 
wages  and  other  benefits  by  exploitive  employers.   But  even  when 
aware  of  discrimination,  ethnic  minorities  are  reluctant  to  file 
discrimination  claims  with  the  EEOC  and  Office  of  Special 
Counsel.   See  National  Council  of  La  Raza,  Tfte  Empty  Promise 
(1991).   Prosecutions,  civil  fines,  reinstatement  and  other 
remedies  for  unlawful  discrimination  are  just  that  —  remedies 
after  discrimination  has  occurred  which  have  rarely  been  accessed 
by  ethnic  minorities,  and  which,  conseguently,  have  little  impact 
on  employment  discrimination. 

The  Department  of  Labor  has  testified  before  this 
Subcommmittee  that  employers  who  violate  the  labor  laws  "are  also 
more  likely  to  violate  immigration  laws,  especially  those  aspects 
of  the  immigration  law  that  impose  labor-related  obligations  on 
employers."   Statement  of  John  R.  Fraser,  U.S.  Department  of 
Labor,  June  16,  1993.   Repeal  advocates,  therefore,  believe  that 
aggressive  enforcement  of  fair  labor  standards  is  a  better  and 
more  direct  means  of  eliminating  unscrupulous  employer  practices 
because.   In  lieu  of  meaningless  1-9  inspections,  resources 
comparable  to  those  now  spent  on  INS  sanctions  enforcement  could 
be  allocated  to  enforcing  and  administering  those  labor  laws  more 
effectively  and  fairly. 

Improved  labor  conditions  would  benefit  all  citizen,  resident 
and  other  authorized  employees  working  on  the  premises,  provide 
more  attractive  job  opportunities  to  qualified  applicants,  reduce 
the  incentives  to  employers  of  hiring  undocumented  workers,  and 
free  INS  border  personnel  for  activities  that  more  effectively 
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target  undocumented  aliens.   At  the  same  time,  elimination  of  the 
1-9  requirement  would  save  U.S.  employers  between  $69  million  and 
$138  million  annually,  the  GAO-estimated  cost  of  achieving  full 
1-9  compliance  in  1988  alone.   GAO  Report  at  102,  110. 

There  is  no  dispute  that  sanctions  produce  discrimination  — 
only  disagreements  about  how  much,  the  precise  cause,  and  whether 
sanctions  can  be  "fixed."  While  we  view  enhanced  public 
outreach,  a  strengthened  and  more  active  Office  of  Special 
Counsel,  and  continued  GAO  monitoring  to  be  crucial  as  long  as 
sanctions  are  in  effect,  these  activities  alone  will  not  stop 
discrimination  from  occurring.   In  light  of  the  evidence,  the 
appropriate  question  is  no  longer  how  do  we  provide  redress  for 
the  victims  of  discrimination,  but  rather  what  measures  are 
necessary  to  prevent  discrimination  from  occurring  in  the  first 
place. 

The  1986  legislative  compromise  provides  an  answer:   if  the 
GAO  found  that  IRCA  caused  "a  widespread  pattern  of 
discrimination,"  then  repeal  would  follow  —  even  if  sanctions 
"work."   "[I]f  there's  discrimination,"  Senator  Simpson  promised, 
".  .  .we  will  trash  the  whole  operation."   1985  Joint  Hearings, 
p. 2.   Given  the  comparatively  weak  and  unpersuasive  evidence  that 
illegal  immigration  has  been  deterred,  the  exorbitant  price  tag 
of  enforcement,  and  the  inability  to  end  discrimination,  we  call 
upon  Congress  to  abandon  sanctions  now. 

At  the  same  time,  we  need  to  find  better  approaches  to 
prevent  illegal  immigration.   There  are  a  number  of  possible 
options  which  we  have  recommended  in  the  past  and  which  we  still 
think  merit  your  consideration. 


462 


o    First,  as  already  mentioned,  aggressive  enforcement 
of  fair  labor  standards  and  practices  would  be  a  better 
means  of  eliminating  unscrupulous  employer  practices 
which  might  exploit  an  undocumented  and  docile  workforce. 

o    Second,  illegal  immigration  could  be  deterred  in 
part  by  having  an  improved,  better  functioning,  better 
trained  Immigration  and  Naturalization  Service.   The  INS 
has  failed  to  make  final  decisions  in  more  than  200,000 
asylum  cases  and  thousands  of  legalization  and 
naturalization  matters.   It  also  has  failed  to  institute 
proceedings  or  execute  deportation  orders  against 
convicted  criminal  felons  and  others,  creating  the 
obvious  impression  that  the  U.S.  is  not  serious  about 
uniformly  enforcing  the  immigration  laws. 

o    Third,  improve  the  legal  immigration  system  so  that 
employer-related  immigration  and  nonimmigrant  processes 
are  sufficiently  flexible  and  prompt  to  address 
legitimate  employer  needs,  and  family  reunification  is 
not  prolonged  over  many  years,  encouraging  families  to 
immigrate  illegally  to  rejoin  their  relatives. 

We  have  previously  testified  that,  in  1976,  the  ABA  favored 
employer  sanctions.   In  1983,  seven  years  later,  after  vigorous 
debate  and  after  having  considered  a  diversity  of  views,  the  ABA 
reversed  its  position  and  voted  to  oppose  sanctions.   Congress 
should  act  similarly  and  now  renounce  the  sanctions  scheme  as 
simply,  and  clearly,  too  costly  in  human  terms.   If  any  one  of  us 
was  unemployed  because  our  name,  accent  or  skin  color  prompted  a 
prospective  employer  to  discriminate  against  us,  would  we  say 
sanctions  should  be  retained? 
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Appendix  10— Response  to  Followup  Questions  of  Representative 
Xavier  Becerra.  From  Dan  Stein,  Executive  Director, 
Federation  for  American  Immigration  Reform 
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Summary  of  Key  Points 

To  give  you  a  relatively  quick  overview  of  the  powerful  analyses  contained 
in  these  collected  wntings,  I  am  highlighting  some  of  the  answers  provided 
to  the  crucial  questions  that  entitle  our  chapters. 

Historian  Otis  Graham  of  the  University  of  California  at  Santa  Barbara 
explains  in  the  introductory  article  that  the  labor  force  needs  of  the  country 
must  be  understood  as  something  more  complex  than  just  what  U.S. 
employers  see  as  their  needs  at  any  given  moment  "A  central  purpose  of 
immigration  should  be  to  supplement  where  necessary,  and  never  to 
undennine,  the  workings  of  the  domestic  labor  market,"  he  writes.  As  you 
will  see  in  answers  to  the  crucial  questions,  recent  immigration  policy  has 
severely  violated  this  dictum,  particularly  harming  the  most  vulnerable 
Americans. 

Does  Immigration  Perpetuate  the  Underclass  and  Hold  Back  Hispanic 
and  Black  Citizens? 

Immigration  has  been  the  bane  of  black  Americans  since  shortly  after  the 
Civil  War,  explains  labor  economist  Vernon  M.  Briggs  Jr.  of  Cornell 
University.  Briggs  starkly  challenges  the  glib  common  wisdom  that  the 
massive  influx  of  immigrants  in  the  late  1800s  was  absolutely  necessary 
when  industrializarion  began  in  earnest.  "There  were  pools  of  citizen 
workers  who  could  have  been  incorporated  to  meet  those  needs  —  most 
notably  the  recently  freed  blacks  of  the  rural  South,"  he  points  out.  But  the 
government  and  industry  refused  to  make  use  of  available  American  labor, 
choosing  instead  to  irapon  millions  of  immigrant  workers  from  Europe  and 
Asia. 

The  reader  is  left  to  ponder  what  life  would  be  like  in  the  nation  today  if  the 
United  States  had  restricted  immigration  after  the  Civil  War  and  forced 
industry  to  assimilate  former  slaves  into  the  industrial  working  class  at  the 
beginning  of  America's  industrial  revolution. 

Similar  abandonment  of  available  American  minority  workers  is  taking 
place  in  the  1990s,  argue  Briggs,  Frank  Morris  of  Morgan  State  Univetsity, 
and  Leon  F.  Bouvier  of  Tulane  University.  Excessive  immigration  once 
again  is  blocking  economic  advancement  for  the  most  impoverished 
Americans.  Blacks,  Hispanics,  Native  Americans,  Appalachian  whites  and 
other  citizens  who  traditionally  have  suffered  higher  than  average 
unemployment  and  underemployment  could  be  valuable  commodities  in  a 
worker-hungry  economy.  Bouvier  notes  that  low  U.S.  fertility  the  last  20 
years  and  great  changes  in  industry  created  the  conditions  for  a  tighter  labor 
market  in  the  "Xls  in  which  every  worker  really  would  be  needed.  No 
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longer  could  industry  afford  to  allow  these  economically  disadvantaged 
minoiities  to  remain  poorly  educated  and  poorly  trained.  These  minorities 
would  be  facing  the  prospect  not  just  of  steady  employment  but  of 
well-paid,  skilled  jobs. 

Government  policies,  however,  are  shattering  that  promise  by  allowing 
more  than  a  million  immigrants  annually.  Morris,  the  former  executive 
director  of  the  Congressional  Black  Caucus  Foundation,  concludes  that 
inmiigiation  policy  is  simply  not  committed  to  "the  development  of  the 
Ulents  of  even  its  most  neglected  citizens  . . .  This  remarkable  growth  of  the 
immigrant  population  is  most  intense  in  areas  where  African-Americans 
have  a  major  presence  and  have  important  interests."  Incredibly,  Congress 
incites  high  immigration  without  even  studying  the  effect  on  poor  blacks, 
Morris  states.  He,  like  the  other  professors,  disputes  the  nature  of  studies 
Hut  purport  to  show  that  immigration  does  not  harm  less-skilled  American 
workers.  Such  studies  fail  to  take  into  account  "employment  oppormnities 
closed  to  black  Americans  who  might  otherwise  migrate  to  metropolitan 
labor  markets  increasingly  impacted  by  immigration."  Morris  is  especially 
concerned  about  so-called  immigrant  group  networking  that  effectively  has 
"locked  many  blacks  out  of  occupations  where  they  once  predominated." 

Europe  and  Japan  —  which  during  the  1980s  had  low  immigration  and  low 
population  growth  —  created  fewer  jobs  than  the  United  Sta;es  with  its  high 
immigration  and  high  population  growth.  But  wages  and  productivity  for 
the  average  worker  in  Euiope  and  Japan  rose  faster.  Bouvier  provides  the 
symbol  of  America's  job  strategy  by  describing  Southern  California  where 
masses  of  luskilled  immigrants  made  Los  Angeles  "a  major  low-wage 
manufacturing  center  despite  high  and  rising  housing  prices,  and  these 
immigrant  workers  contributed  to  the  expansion  of  lawn  and  garden 
services  and  the  proliferation  of  car  washes  and  other  service  industries  that 
depend  on  low-wage  workers." 

Not  surprisingly,  the  econotnic  underclass  has  swelled.  Blacks  and 
Hispanics  arc  the  primary  constituents  of  this  group  deCned  as  those  living 
in  areas  with  concentrations  of  welfare  households,  female-headed  families, 
teenage  high  school  dropouts,  and  fatheis  who  work  less  than  half  the  year. 
"Few  studies  have  examined  the  link  between  immigration  and  the 
underclass,  largely  because  no  one  can  ever  know  what  would  have 
happened  to  the  underclass  if  there  had  been  no  immigration,"  Bouvier 
says.  The  link  is  real  even  though  it  is  indirect  and  complex:  "The 
availability  of  immigrant  workers  without  options  makes  it  unnecessary  for 
employers  to  upgrade  the  jobs  they  offer  in  order  to  attract  the  poor 
Americans  whose  expectations  have  risen."  Bouvier  cannot  understand  an 
economic  policy  that  would  support  high  immigration  in  order  to  maintain 
low-wage,  low-skill  industries  while  ignoring  the  desires  of  poor  Americans 
to  gain  higher-skill,  higher-wage  jobs. 

To  Briggs,  the  present  immigration  policy  is  "a  revived  instrument  of 
institutional  racism.  It  provides  a  way  to  bypass  the  national  imperative  to 
address  the  employment,  job  preparation  and  housing  needs  of  much  of  the 
urban  black  population."  The  first  great  break  for  blacks  in  industry  came 
when  immigration  was  curbed  because  of  Worid  War  I,  he  explains.  And 
from  1920  to  1970  when  immigration  was  kept  low,  blacks  streamed  out  of 
rural  southern  poverty  into  the  good-paying  industrial  jobs  of  the  northern 
cities. 
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But  earlv  in  ihe  1970s,  immigration  rose  far  above  historic  averages  and 
blacks  were  more  and  more  pushed  out  of  the  northern  and  western  labor 
markets.  Census  repons  show  net  black  migration  back  to  the  South. 

One  is  compelled  to  wonder  what  type  of  person  would  disagree  with 
Briegs'  assessment  that  the  working  poor  and  members  of  the  underclass  in 
thiscountry  should  have  first  claim  on  the  nation's  available  jobs  and 
employment  preparation.  Yet,  immigration  policy  denies  this  principle.  "If 
mass  and  unguided  immigration  continues,  it  is  unlikely  that  there  will  be 
sufficient  market  pressure  to  enact  the  long-terra  human  resource 
development  policies  needed  to  incorporate  these  citizen  groups  into  the 
mainstream  economy."  leaving  the  likelihood  of  maintaining  "the  social 
raarginalization  of  many  citizen  blacks  and  citizen  Hispanics,"  Briggs 
concludes. 
Is  the  Purpose  of  Iminigration  Law  to  Protect  American  Workers? 

Polls  have  shown  a  large  majority  of  Americans  want  immigration  further 
limited,  in  part,  to  protect  jobs.  But  public  discussion  of  the  labor  aspects  of 
immigration  has  been  limited  severely  by  immigration  advocates  who 
suggest  or  insist  that  such  discussion  is  somehow  illegitimate,  selfish, 
parochial  or  even  xenophobic  and  racist.  In  light  of  the  previous  section,  the 
use  of  any  of  these  labels  would  appear  to  be  a  kind  of  counterproductive 
doublespeak. 

The  law  of  the  land  —  as  contained  in  numerous  legislative  acts  through 
history  and  as  interpreted  by  the  courts  —  is  that  the  purpose  of 
immigration  law  is  to  protect  American  workers.  In  1991,  the  Supreme 
Court  unanimously  reaffirmed  that  in  its  finding  for  the  U.S.  attorney 
general  who  argued  that  the  government  consistently  has  advocated  a  policy 
to  "provide  for  the  protection  of  American  labor  against  an  influx  of  aliens 
entering  the  United  States  for  the  purpose  of  performing  skilled  or  unskilled 
labor  where  the  economy  of  individual  localities  is  not  capable  of  absorbing 
them  at  the  time  they  desire  to  enter  this  country." 

Nonetheless,  rhetoric  and  action  of  the  Department  of  Justice  do  not  always 
match.  Briggs.  in  his  earlier  anicle,  provides  a  fascinating  analysis  and  a 
concrete  suggestion  for  immediate  improvement.  He  argues  that  a  major 
reason  for  the  disconnection  between  immigration  policy  and  labor 
concerns  was  the  placement  of  the  Immigration  and  Naturalization  Service 
inside  the  Depanraent  of  Justice  in  1940.  Before  then,  the  U.S.  Depanment 
of  Labor  was  assigned  those  immigration  duties.  Justice,  the  most 
politicized  of  all  federal  agencies,  seldom  has  manifested  any  interest  in  the 
economic  consequences  of  immigration.  Briggs  states.  Neither  have  the 
judicial  committees  in  Congress  with  oversight  of  Justice.  Briggs  advocates 
returning  immigration  to  the  agency  and  legislative  committees  devoted  to 
labor  concerns. 

"Immigration  policy  must  be  made  strictly  accountable  for  its  economic 
consequences,"  Briggs  proposes.  "It  should  be  a  targeted,  short-run  policy 
that  is  designed  to  admit  only  persons  who  can  fill  job  vacancies  requiring 
significant  skill  preparation  and  educational  investment.  The  number 
admitted  should  be  limited  to  far  fewer  than  the  actual  number  needed." 
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Do  Immigrants  Displace  American  Workers? 

Newcomers  do  contribute  to  American  workers  being  unemployed,  write 
Dottild  Huddle  of  Rice  University,  Philip  Martin  of  the  University  of 
California  at  Davis  and  Virginia  Abemethy  of  Vanderbilt  University. 

Huddle  makes  his  case  by  refuting  two  much-quoted  academics  who  assess 
little  if  any  job  displacement  Their  conclusions  have  been  taken  as  the 
final  word  by  many  editorial  writers  and  even  news  reporters  around  the 
conntry.  Huddle,  a  Rice  economics  professor,  zeroes  in  on  oft-repeated 
claims  by  Julian  Simon,  teacher  of  business  administration  at  the  University 
of  Maryland,  that  immigrants  create  new  jobs  rather  than  take  existing  ones 
from  Americans.  Reviewing  Simon  's  latest  book,  he  says,  "The  reader  will 
be  appalled  to  find  that  his  (Simon's)  analysis  consists  largely  of 
psendoscientiQc  method,  overstatement,  hyperbole  and  contradiction." 
Even  some  of  the  empirical  studies  cited  by  Simon  actually  conclude  that 
immigrants  do,  in  fact,  displace  native  workers.  Huddle  says.  One  of  those 
studies  by  Larry  C  Morgan  and  Bruce  L.  Gardner  showed  that  the 
introduction  of  210,000  Mexican  braceros  led  to  a  reduction  of  51,000  jobs 
previously  held  by  natives. 

Like  Bouvier  in  his  earlier  article.  Huddle  Gnds  much  to  applaud  in  a  recent 
book  by  University  of  California  economist  George  Borjas.  After 
discovering  that  recent  immigrants  are  much  more  likely  than  the  general 
popnlation  to  be  unskilled  and  unemployed  and  to  go  on  welfare,  Borjas 
makes  a  case  for  this  country  to  improve  dramatically  the  educational 
quality  of  immigrants.  He  also  concludes  that  immigrants  do  displace  native 
workers,  but  by  only  a  very  small  percent  Huddle  criticizes  Borjas's 
econometrics  studies  that  find  little  displacement,  saying  they  distort  the 
true  damage,  in  part  because  they  fail  to  distinguish  between  legal  and 
ill^al  immigration,  the  latter  having  far  greater  displacement  qualities. 
Bouvier  quotes  Briggs  as  criticizing  Borjas  for  basing  his  conclusions  on 
job  statistics  from  entire  Standard  Metropolitan  Statistical  Areas.  Such  a 
wide-angle  lens  fails  to  pick  up  the  acute  suffering  that  occurs  in  various 
narrow,  employment  sub-classifications  in  the  inner  cities,  Briggs  says. 

So  how  should  the  displacement  issue  be  examined?  Martin  provides  a 
helpful  description  of  three  prevailing  theories  about  displacement  by 
illegal  aliens.  (1)  The  one-for-one  displacement  theory  assumes  that  every 
illegal  immigrant  worker  has  taken  a  job  that  an  American  otherwise  would 
have  had.  (2)  The  segmented  labor  market  theory  assumes  that  illegal  aliens 
and  U.S.  workers  look  for  different  jobs.  Because  the  aliens  take  jobs 
Americans  would  not  do,  there  is  no  displacement  (3)  Triage  theory 
recognizes  that  some  aliens  directly  take  jobs  from  Americans,  while  others 
take  jobs  that  Americans  do  not  want  but  would  want  if  wages  and  working 
conditions  were  improved.  This  theory  judges  that  still  other  jobs  held  by 
aliens  simply  would  disappear  without  immigrant  labor  to  fill  them. 

Although  many  American  citizens  unsophisticated  in  the  academic 
undeistanding  of  immigration  might  argue  the  one-for-one  displacement 
theory,  no  writer  in  this  book  suggests  that  for  every  100  illegal  aliens 
deported  today,  100  unemployed  Americans  could  have  jobs  tomorrow.  But 
the  idea  of  the  segmented  market  theory,  that  no  American  is  out  of  job  as  a 
result  of  illegal  immigration,  is  more  ludicrous.  It  is  the  triage  theory  that 
most  conforms  to  actual  experience,  Martin  says. 
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Perhaps  the  grcaiest  displacemeni  of  U.S.  workers  happens  through  the 
phenomenon  of  ethnic  networking  which  Martin  describes:  A  recent 
immigrant  stans  a  business  or  assumes  a  foreman  position  in  somebody 
else's  firm.  In  cither  case,  they  begin  to  recruit  relatives,  friends,  and 
acquaintances  from  their  country  of  origin,  often  home  towns.  Wages  and 
working  conditions  stagnate  or  decline  in  the  firm.  All  of  this  quickly 
changes  the  nature  of  the  workplace  to  be  less  congenial  to  American 
workers.  Often,  the  language  of  the  workplace  changes  from  English  to 
Spanish.  Chinese  or  some  other  language.  This  change  results  in 
tremendous  job  discrimination  and  barriers  against  American  workers, 
especially  blacks  and  even  legal  immigrants  who  have  been  in  the  country  a 
few  years.  In  his  eariier  anicle,  Bouvier  describes  case  studies  that 
demonstrated  how  the  number  of  unionized  black  janitors  in  Los  Angeles 
high  rise  office  buildings  fell  from  2,500  in  1977  to  600  in  1985  while  total 
janitorial  employment  rose  50  percent.  The  unionized  blacks  were  displaced 
in  virtually  the  entire  industry  by  non-unionized  immigrants  and  their  ethnic 
network  hiring  arrangements. 

Huddle  estimates  from  his  surveys  in  the  Houston-Galveston  area  that  for 
every  100  undocumented  workers,  at  least  65  U.S.  workers  are  displaced  or 
remain  unemployed.  This  displacement  happens  in  three  ways.  (1)  Some 
literally  lose  their  jobs  to  make  room  for  the  aliens.  (2)  Others  remain 
unemployed  because  they  are  not  infomied  of  job  openings  in  businesses 
dominated  by  immigrant  networks.  (3)  Still  others  cannot  find  entry-level 
jobs  because  aliens  fill  them.  This  is  "particulariy  true  for  teenagers  who 
have  never  worked  before,  cannot  find  entry-level  jobs  in  motels, 
restaurants,  car  washes,  warehouses,  assembly  lines,  garment  factories, 
cleanup  crews,  construction,  landscaping,  and  so  on." 

If  the  Houston  experience  can  be  extrapolated  for  the  entire  country  as 
Huddle  maintains,  illegal  aliens  presently  are  displacing  approximately  3.5 
million  U.S.  workers. 

Huddle  ridicules  many  of  the  arguments  that  energetic  and  industrious 
immigrants  make  up  for  any  immediate  displacement  by  creating  droves  of 
new  jobs  through  their  entrepreneurship.  U.S.  workers  cannot  compete  — 
nor  do  they  want  to  compete  —  for  jobs  "in  the  depths  of  ethnic 
subcultures"  where  there  are  no  fixed  labor  or  wage  standards,  no  paper 
receipts,  nor  tax  receipts.  Simply  put,  the  expansion  of  jobs  by  immigrant 
entrepreneurs  exists  but  lo  little  benefit  of  American  workers. 

Abemethy  describes  the  conclusions  of  the  U.S.  Labor  Department  in  the 
"President's  Triennial  Report  on  Immigration"  from  January  1989:  U.S. 
workers  are  displaced  in  the  sense  that  unemployed  Americans  have  to 
search  longer  for  new  jobs  as  immigration  increases.  The  decision  of  meat 
packers  to  keep  wages  low  by  recruiting  immigrants  has  displaced  many 
American  workers.  Immigration  has  weakened  the  status  of  American  farm 
workers  —  many  of  ihera  recent  legal  immigrants  —  to  the  point  that  farm 
workers  outnumber  available  jobs  by  neariy  two  to  one. 

Does  Immigration  Depress  American  Workers'  Wages? 

Far  more  pervasive  than  job  displacement  is  immigration's  effect  on  the 
wages  of  Amencans.  Daniel  James,  former  head  of  the  Mexico-United 
States  Institute,  wnies  that  substantial  numbers  of  illegal  immigrants  in  an 
area  usually  depress  wages  in  that  area.  He  cites  a  Depanraent  of  Labor 
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study  finding  that  the  greatest  hann  of  immigration  in  general  occurs  to 
those  immigrants  who  came  earlier  a  10  percent  increase  in  new 
immigrants  decreases  the  average  wage  of  other  foreign-bom  workers  by  2 
to  9  percent  This  fact  lends  support  to  the  philosophy  behind  new  legal 
language  in  Germany  suggesting  that  the  kindest  thing  to  do  for  immigrants 
already  in  the  country  is  to  close  off  further  immigration. 

James  reviews  research  that  indicates  lower-skilled  Americans  have  strong 
reasons  to  fear  the  influx  of  immigrants  into  their  cities.  Research  in 
California  suggests  that  the  presence  of  immigrants  in  low-skill  industries 
dampens  wages  for  all  who  work  there.  Another  study  shows  substantial 
effects  on  all  American  blue-collar  workers  in  areas  of  high  immigration. 
Los  Angeles  used  to  be  a  fairly  decent  place  for  unskilled  workers  who 
earned  wages  that  were  2  percent  higher  than  the  U.S.  metropolitan  average 
in  1969.  After  a  decade  of  high  immigration,  they  were  earning  12  percent 
below  the  average  of  other  U.S.  cities.  Key  results  of  the  constant  flow  of 
immigrant  labor  in  the  California  fruit  and  vegetable  industry  has  been  the 
retardation  of  mechanization  that  would  upgrade  jobs,  a  reduction  in 
responsiveness  to  consumer  tastes  and  the  inflation  of  land  values. 

But  the  damage  to  wages  is  not  limited  to  the  cities  where  immigrants  settle, 
journalist  Roy  Beck  writes.  Workeis  in  areas  like  the  interior  of  the  country 
are  likely  to  think  immigration  is  not  an  issue  that  affects  them.  But  as  part 
of  the  national  economy,  they  are  touched,  too.  Beck  interviews  labor 
economist  Peter  Mueser  of  the  University  of  Missouri,  who  says  a  policy 
Dcrease  the  labor  supply  holds  down  wages  throughout  the 
I  economy  because  wages  are  determined  largely  by  supply  and 
demand.  On  the  other  hand,  a  tighter  labor  market  forces  wages  up  some, 
and  that  causes  businesses  to  increase  the  productivity  of  labor  through 
technology,  capital  expenditures  and  more  efficient  management,  Mueser 
says.  That  in  turn  increases  the  value  of  workers  so  that  wages  can  rise 
some  more.  But,  in  acttiality  today,  labor  markets  remain  loose  because  of  a  "' 
million  immigrants  or  more  per  year.  High  immigration  to  the  coasts  also 
has  hurt  the  old  industrial  cities  of  the  Midwest  which  had  surpluses  of 
American  labor  after  major  shifts  in  the  economy.  "For  20  years,  there  has 
been  little  reason  why  an  industrialist  would  consider  investments  in  those 
cities  to  employ  tmderutilized  American  labor  when  there  has  been  such  a 
large  pool  of  eager  Third  World  immigrants  to  exploit  on  the  coasts,"  Beck 
writes.  It  is  incredible,  he  says,  that  the  Midwestern  and  Northern  members 
of  Congress,  who  would  be  most  expected  to  defend  American  workers, 
overwhelmingly  have  voted  to  increase  immigration. 

During  the  years  of  high  population  growth  and  immigration  since  1979, 
real  weekly  wages  have  fallen  by  10  percent,  according  to  Lawrence 
Mishel,  research  director  of  the  Economic  Policy  Institute.  He  looks  at 
recent  stadies  on  the  changing  skills  and  educational  needs  in  the  labor 
force,  concluding  that  little  immigration  is  needed  to  deal  with  whatever 
sldlls  mismatch  the  country  might  encounter  during  the  next  decade.  He 
notes  that  the  large-scale  importing  of  foreign  nurses  the  last  few  years  has 
only  served  as  a  safety  valve  "so  that  employers  will  not  tackle  the  hard 
problem  of  raising  productivity,  redefining  jobs  and  raising  pay  levels  so  as 
to  eliminate  potential  shortages  ...  It  would  be  bad  policy  to  say  that  we 
need  to  improve  the  education  and  skills  of  minorities  and  then  to  allow 
employers  easy  access  to  skilled  immigrant  workers  to  fill  jobs  thai  might 
go  to  upgraded  minority  workers." 
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For  ihe  most  pan.  though,  L'.S.  companies  are  not  pursuing  a  high-wage 
strategy,  writes  Ray  Marshall  of  the  University  of  Texas  and  former  U.S. 
Secretary  of  Labor.  Instead  of  moving  to  compete  in  an  international  market 
with  other  industnaiized  nations,  U.S.  employers  tend  to  follow  a  low-wage 
strategy,  "trying  to  compete  against  higher  productivity  abroad  by  paying 
lower  wages  at  home  ...  In  the  long  run,  we  are  not  going  to  win  a 
wage-cutting  contest  with  the  Third  World."  High  immigration  has 
encouraged  companies  to  play  the  low-wage  game  and  avoid  investing  in 
hiring  and  training  better-paid,  skilled  workers.  The  national  weekly 
newspaper  for  association  executives  repons  that  "the  U.S.  is  gradually  and 
silently  becoming  a  low-skill,  low-wage  nation."  Author  Lawrence  E. 
Harrison  further  highlights  the  phenomenon  by  comparing  this  country  with 
principal  trade  competitors,  Japan  and  Germany.  And  he  uses  the 
experience  of  Massachusetts  to  show  how  heavy  immigration  not  only 
depresses  wages  for  Americans  but  reduces  the  social  services  available  to 
the  American  poor. 

Lindsey  Grant,  retired  Foreign  Service  officer,  worries  in  an  October  1991 
essay  that  the  government's  free  trade  agreement  with  Mexico  will  funher 
cement  low  wages  for  U.S.  workers.  By  negotiating  an  agreement  without 
including  sn-ong  provisions  for  stopping  the  flow  of  illegal  migration,  Ihe 
government  assures  continued  migration  which  will  drive  the  price  of  labor 
toward  that  of  Mexico.  Grant  argues.  He  raises  a  fundamental  question 
which  U.S.  leaders  often  fail  to  consider:  "Do  we  want  to  try  to  preserve  our 
wage  differential  in  a  world  four-fifths  of  which  is  less  developed?  In  the 
Third  World,  the  engine  of  population  growth  generates  so  many  potential 
workers  that  Ricardo's  Iron  Law  drives  wages  down  toward  subsistence 
levels.  Are  we  willing  to  let  it  happen  here?  ...  We  have  been  a  high-wage 
economy  for  a  long  time,  and  it  has  fostered  technological  change  and  'the 
American  dream '  of  prosperity  in  exchange  for  hard  work.  It  is  not  a  change 
we  should  make  lightly." 

What  Happened  to  the  Labor  Shortage? 

In  1991,  Congress  rushed  through  an  immigration-acceleration  bill  with 
little  public  debate  and  despite  polls  showing  overwhelming  citizen 
opposition.  As  Mishel  notes,  there  was  much  discussion  that  assumed  a 
coming  labor  shortage  and  skills  mismatch  between  the  characteristics  of 
American  workers  and  the  needs  of  employers.  Mishel's  think  tank  did 
research  that  led  him  to  conclude  that  talk  of  an  impending  labor  shortage 
was  nothing  more  than  fiction.  "With  a  modest  amount  of  leadership  and 
very  little,  if  any,  new  funding  from  government"  American  workers  can  be 
trained  to  handle  the  modest  increase  in  demand  for  skills  that  might  occur 
this  decade,  he  writes. 

Manuel  P.  Bernozabal  of  the  University  of  Texas  at  San  Antonio 
sarcastically  suggests  that  government  and  industry  prefer  to  import 
brainpower  rather  than  create  it  in  the  country's  own  citizens:  "Women  and 
minorities  have  traditionally  filled  the  lowtech,  low-paying  jobs  —  so  keep 
them  there.  Why  change  a  system  that  has  worked  so  well?"  Political 
leaders  who  prefer  immigrants  reveal  heartless  attitudes  especially  toward 
Hispanics  and  blacks,  many  of  whom  have  to  be  turned  away  from  science 
and  engineenng  programs  because  of  lack  of  funds,  Bernozabal  shows. 
Doris  Meissner  of  the  Carnegie  Endowment  for  International  Peace  has 
testified  before  Congress  about  the  contrast  between  employers  —  who  fear 
a  labor  shonage  —  and  workers  who  see  labor  shortages  as  a  time  for  better 
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job  options,  higher  wages,  more  promotions,  and  improved  working 
coBditions. 

A  labor  shortage  "presents  a  real  opportunity  to  achieve  long  overdue 
improvements  in  wages  and  working  conditions  and  to  facilitate  the  even 
laager  overdue  integration  into  the  U.S.  work  force  of  persons  in  our 
society . . .  many  in  our  inner  cities,  women,  recent  immigrants,  persons 
widi  disabilities,  older  persons,  and  refugees,"  says  Thomas  R.  Donahue, 
secretary-treasurer  of  the  AFL-QO.  That  practice  would  be  a  far  better  way 
to  solve  a  skilled  labor  shortage  than  witii  immigration,  writes  Benjamin  N. 
Matia  of  New  Mexico  State  Univereity.  Of  course,  most  immigrants  do  not 
hdp  with  a  skills  mismatch  problem,  anyway.  Despite  a  slight  increase  in 
the  number  of  skilled  immigrants  since  1991,  the  vast  majority  of 
newGomeis  arc  no  more  educated  and  skilled  than  the  most  disadvantaged 
native-bom  workers  with  whom  they  compete  for  jobs,  Matta  indicates. 

Gngress  was  moved  to  boost  immigration  out  of  fear  of  shortages  of 
unskilled  as  well  as  skilled  laborers.  The  idea  was  that  many  jobs  would  go 
ua£31ed  because  no  American  would  take  them.  Columnist  Richard  Estrada 
finite  that  more  than  iroiuc:  "No  advanced  industrial  nation  that  has  27 
milfion  illiterate  adults  and  anotiier  20  to  40  million  adults  who  are 
marginally  literate  need  have  any  fear  about  a  shortage  of  unskilled  workers 
in  the  foreseeable  future." 

David  Simcox,  former  director  of  the  Center  for  Immigration  Studies, 
wntes  that  immigrants  have  been  concentrating  their  settlement  in  34  urban 
communities  designated  by  the  Department  of  Labor  in  1990  as  "labor 
soplus  areas."  The  data  offer  litUe  support  for  the  popular  assumption  that 
Its  go  where  the  jobs  are.  Nor  is  there  any  indication  that  they  have 
I  great  job  growth,  Simcox  says.  In  the  major  immigrant 
;  of  New  York,  Los  Angeles,  Miami,  Chicago,  Jersey  City,  and 
Washington,  D.C,  unemployment  is  high  and  job  growth  is  down,  he  says.  .. 

How  Were  Labor  Shortage  Warnings  Used  to  Support  Slavery  and 
CUld  Labor? 

Immigration  advocates  are  hardly  original  in  their  arguments  that  many  of 
the  nation's  industries  will  collapse  or  at  least  falter  if  a  heavy  flow  of 
immigrants  is  impeded.  Historian  Elizabeth  Koed  conducted  a  fascinating 
stndy  for  The  Social  Contract  quarterly  journal  that  found  similar 
aignments  for  cheap  labor  supplies  throughout  American  history.  This  type 
of  aignement  was  especially  used  to  support  the  plantation-style  cotton 
iadostry  of  the  antebellum  American  South.  In  that  case,  educated  and 
eloquent  Soutiiem  men  contended  that  the  cotton  industry  could  not  survive 
witbout  cheap  labor.  Back  then,  the  necessary  cheap  labor  came  not  from 
new  immigrants  but  from  slaves.  Pro-slavery  speakers  could  not  imagine 
the  cotton  industry  surviving  witiiout  free  labor.  Yet,  after  the  Civil  War  — 
dming  which  cotton  production  had  been  cut  by  more  than  half  —  the 
industry  grew  steadily  until,  by  1890,  it  had  surpassed  its  pre-war  output 
without  slaves. 

Althc  beginning  of  this  century,  "a  new  generation  of  businessmen  feared 
the  less  of  yet  anotiier  source  of  cheap  labor:  children,"  Koed  writes.  Many 
miae  operators,  sugar  beet  farmers  and  factory  owners  (especially  owners 
of  mills)  predicted  disaster  if  the  government  barred  their  use  of  cheap  child 
labor.  American  adult  workers  would  not  take  the  cotton-picking  jobs  filled 
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by  children  underage  16.  they  argued.  One  mill  owner  said  the  govemmeni 
might  as  well  sweep  textile  mills  out  of  existence  if  it  forbade  children 
under  13  to  work  there  and  prohibited  children  younger  than  16  to  work  at 
night.  But  by  1918,  the  Textile  World  Journal  conceded  that  most 
manufacturers  had  by  then  learned  that  "the  labor  of  children  under  14  years 
of  age  is  not  only  inefficient  in  itself,  but  tends  to  lower  the  efOciency  of  all 
departments  in  which  they  are  employed." 

In  both  cases  —  slavery  and  child  labor  —  scholars  later  assessed  that  the 
use  of  those  forms  of  cheap  labor  retarded  economic  development  as  the 
Manufacturer's  /?ecor^ eventually  concluded  about  the  inadvisability  of 
child  labor:  "low  wages  are  in  the  end  the  costliest  wages;  low  wages 
always  have  been  unprofitable."  One  need  only  look  back  at  Lord  Thomas 
Macaulay  "s  exhonation  on  Britain's  19th  century  child  labor  laws  to  realize 
that  shon-sighted,  cheap-labor  arguments  can  bring  long-term  degradation. 

The  authors  in  this  book  already  understand  that  economic  truth.  One  hopes 
the  officials  in  charge  of  immigration  policy  will  soon  learn  it,  too. 
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Immigration  Policy  And 
Work  Force  Preparedness 

Vemon  M.  Briggs  Jr.,  Ph.D. 


Dr.  Vernon  Briggs  reviews  the  history  of  immigration  policy  and  its  effects 
on  the  U.S.  work  force  and  concludes  that  immigration  policy  does  indeed 
influence  not  only  the  size  of  the  labor  force,  but  also  its  quality.  US. 
immigration  policy  prior  to  World  War  II  was  consistent  with  US. 
economic  and  labor  force  needs.  However,  the  1980s  and  early  1990s 
ushered  in  an  era  of  mass  immigration  which  is  based  upon  family 
reunification  rather  than  labor  market  needs.  Dr.  Briggs  notes  that 
immigrants,  both  legal  and  illegal,  compete  with  economically 
disadvantaged  groups,  such  as  adult  minorities  and  women  for  the 
declining  number  of  low-skilled  jobs  that  provide  a  livable  income,  as  well 
as  the  education  and  training  oppommides  available  to  low-income 
workers.  Dr.  Briggs  concludes  that  current  immigration  policy  represents  a 
major  obstacle  to  the  achievement  of  a  stable,  fully  employed,  and  equitable 
society. 

Entering  the  last  decade  of  the  20th  century,  the  United  States  finds  its  labor 
market  undergoing  a  significant  transformation.  A  marked  break  has 
occurred  in  the  evolutionary  patterns  of  employment  and  the  requirements 
placed  on  the  labor  force  to  prepare  for  employment.  So  rapid  and,  in  some 
cases,  so  radical  are  the  changes  that  a  mismatch  between  the  effective 
demand  and  the  available  supply  of  labor  is  now  a  widely  observed  reality. 
It  is  a  reality  whose  ominous  implications,  if  not  addressed,  will  have  severe 
consequences. 

The  forces  that  are  altering  the  nature  of  labor  demand  are  the  same  ones 
that  confront  all  industrialized  nations.  They  are  associated  with  the  pace  of 
technological  change,  the  expansion  of  international  trade,  and  the  shifts  in 
consumer  spending  preferences  from  goods  to  seivices.  It  is  possible  that 
the  domestic  effects  of  sharply  reduced  military  spending  may  soon  be 
added  to  the  list  The  consequences  of  all  these  influences  are  manifested  in 
the  nation's  emerging  occupational,  industrial,  and  geographic  employment 
patterns.  Employment  in  most  goods-producing  industries  and  in  many 
blue-collar  occupations  is  declining  while  it  is  increasing  in  most  service 
industries  and  many  white-collar  occupations.  Regional  employment  trends 
are  extremely  unbalanced,  but  growth  is  generally  more  pronounced  in 
urban  than  in  rural  areas  and  is  particularly  strong  in  the  Southwest  and 
weak  in  the  Midwest. 


Vernon  Briggs  Jr.  is  a  labor 
economist  on  the  faculty  of  the 
New  York  State  School  of  Labor 
and  Industrial  Relations  at 
Cornell  University.  Professor 
Briggs  specializes  in  the  area  of 
human  resource  economics  and 
public  policy.  He  has  written 
extensively  on  the  nation 's  labor 
force,  immigration,  direct  job 
creation  policy,  and  rural  labor 
markets. 
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But  it  is  the  concutieni  forces  being  exened  on  the  supply  of  labor  that 
constitute  a  uniquely  American  issue.  Over  the  past  decade,  the  labor  force 
of  the  United  States  has  increased  in  size  by  more  than  the  combined 
growth  of  all  of  the  other  nine  industrial  nations  of  the  free  world.  More 
importantly,  the  most  rapidly  growing  segments  of  the  U.S.  labor  force  arc 
composed  of  women  and  minorities.  The  projections  for  the  1990s  are  for 
more  of  the  same.  Women  in  general  and  minorities  in  particular  have  had 
fewer  opponunities  to  be  trained,  educated,  or  prepared  for  the  types  of 
occupations  that  are  forecast  to  increase  the  most  in  the  coming  decade. 
Both  groups  are  disproportionately  concentrated  in  occupations  and 
industries  that  are  most  vulnerable  to  decline.  None  of  the  nation's  major 
competitors  are  faced  with  the  need  to  create  as  many  new  jobs  or  to  adjust 
to  such  rapid  changes  in  the  gender  and  racial  compositions  of  their 
respective  labor  forces. 

None  of  the  nation 's  major  competitors  are  faced  with  the  need  to 
create  as  many  new  jobs  or  to  adjust  to  such  rapid  changes  in  the 
gender  and  racial  compositions  of  their  respective  labor  forces. 


The  concern  of  this  article,  however,  is  with  the  one  element  impinging 
upon  the  size  and  diversity  of  the  U.S.  labor  force  that  is  virtually  unknown 
in  other  nations:  immigration.  Since  the  mid-1960s,  mass  immigration  has 
again  surfaced  as  a  distinguishing  feature  of  life  in  the  United  States.  In 
contrast  to  all  other  advanced  industrial  nations,  the  United  States  stands 
alone  in  its  willingness  to  admit  each  year  hundreds  of  thousands  of  legal 
immigrants  and  refugees  for  permanent  settlement  as  well  as  to  tolerate  the 
mass  abuse  of  its  laws  by  an  even  larger  influx  of  illegal  immigrants. 
Indeed,  a  recent  study  of  contemporary  American  society  commissioned  by 
three  large  U.S.  corporations  and  conducted  by  an  international  team  of 
scholars  proclaimed  that  "America's  biggest  import  is  people." 

It  is  essential  to  know  how  immigrants  fit  into  the  processes  now 
transforming  the  US.  labor  market. 


With  immigration  presently  accounting  for  30  to  40  percent  of  the  annual 
growth  of  the  U.S.  labor  force,  it  is  essential  to  know  how  immigrants  fit 
into  the  aforementioned  processes  now  transforming  the  U.S.  labor  market. 

Immigration:  Fundamentally  an  Economic  Phenomenon 

Throughout  its  history,  U.S.  immigration  policy  has  been  called  upon  to 
serve  a  variety  of  perceived  national  purposes.  Aside  from  its  obvious 
population  role,  it  has  also  become  intertwined  with  such  important  public 
concerns  as  issues  of  race,  agriculture,  labor,  family,  human  resource 
development,  foreign  relations,  and  humanitarian  goals.  No  matter  what  the 
rationale  is  at  any  one  time,  however,  there  are  always  economic 
consequences.  All  immigrants  must  find  some  way  to  earn  a  living  or  to  be 
supponed  by  others  who  work.  Ideally,  the  economic  welfare  of  immigrant 
workers  and  their  dependents  will  be  congruent  with  the  best  interests  of  the 
nation.  But  there  is  no  assurance  that  such  results  will  occur  —  especially  in 
the  emerging  postindusirial  environment. 
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As  domestic  economic  conditions  change  over  time,  the  flow  of  immigrants 
can  be  the  cause  of  changes  in  labor  marlcet  conditions  that  are  cither 
favorable  or  unfevorable,  depending  on  whether  immigration  policy  is 
consistent  with  the  labor  force  needs  of  the  nation.  If.  for  instance,  jobs  for 
citizens  are  readily  available,  a  case  for  more  liberal  admission  of 
immigrants  may  be  wananted.  If  jobs  are  scarce,  the  opposite  may  be  the 
case.  If  only  certain  types  of  jobs  exist,  a  targeted  poUcy  could  be  beneficial 
but  a  general  policy  might  not  If  conditions  are  uncertain,  prudence  would 
dictate  that  restrictive  policies  be  in  place  until  such  time  as  trends  can  be 
discerned. 

Immigration  is  the  one  aspect  of  the  labor  force  that  public  policy  should  be 
able  to  control  Immigration  policy  is,  after  all,  supposed  to  be  a  purely 
discretionary  act  of  the  federal  goverament 

The  Economic  Role  of  InunignUion  in  the  Past 

As  a  general  statement,  it  can  be  said  that  immigration  policy  prior  to  Worid 
War  II  was  consistent  with  U.S.  economic  development  needs  and  labor 
force  requirements.  Throughout  its  first  century  as  an  independent  nation, 
the  United  States  had  neither  ceilings  nor  screening  restrictions  on  the 
number  and  type  of  persons  permitted  to  enter  for  permanent  settlement  In 
its  preindustrial  stage,  the  economy  was  overwhelmingly  dominated  by 
agricultural  production  and  agricultural  employment  Most  of  the  jobs 
required  very  little  in  the  way  of  training.  With  a  vast  amount  of  land  that 
was  largely  unpopulated,  an  unregulated  immigration  policy  was  consistent 
with  the  nation's  basic  labor  market  needs. 

Immigration  is  the  one  aspect  of  the  labor  force  that  public  policy 
should  be  able  to  control 


When  the  industrialization  process  began  in  earnest  during  the  latter 
decades  of  the  nineteenth  century,  the  new  technology  of  mechanization 
required  mostly  unskilled  workers  to  fill  job  openings  in  its  urban  labor 
markets.  There  were  pools  of  citizen  workers  who  could  have  been 
incorporated  to  meet  these  needs  —  most  notably  the  recently  freed  blacks 
of  the  rural  South  —  but  the  alternative  of  mass  immigration  from  Asia  and 
Europe  was  chosen  instead.  Soon,  however,  immigration  from  China  and 
Japan  was  banned  in  response  to  negative  social  reactions,  and  various 
ethnic  groups  from  Eastern  and  Southern  Europe  became  the  primary 
source  of  new  workers. 

Looked  at  purely  from  the  standpoint  of  efficiency,  the  mass  immigration  of 
the  late  nineteenth  century  and  the  first  two  decades  of  the  twentieth  cenmry 
was  generally  consistent  with  the  basic  economic  needs  of  the  nation.  The 
continuing  labor  needs  of  agriculture,  which  remained  the  nation's  largest 
single  employment  sector  until  as  late  as  1920,  and  the  rapidly  emerging 
new  employment  sectors  of  manufacturing  and  mining  generated  jobs  that 
required  very  little  in  the  way  of  human  resource  preparation.  The  available 
jobs  largely  required  blood,  sweat,  and  tears.  Most  of  the  immigrants  as 
well  as  most  of  the  native-bom  workers  of  those  times  amply  provided  all 
three. 
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Beginning  with  World  War  I,  however,  the  nation  experienced  a  sharp 
contraction  in  immigration  as  pervasive  negative  social  reactions  to  many  of 
the  new  ethnic  immigrant  groups  led  to  the  first  restrictions  in  the  nation's 
history  on  the  number  of  immigrants  who  could  be  admitted.  Overt 
discrimination  was  also  embodied  in  the  Immigration  Act  of  1924,  which 
imposed  qualitative  screening  standards  that  favored  Western  and  Northern 
Europeans,  disfavored  other  Europeans,  banned  virtually  ail  Asians,  and 
ignored  most  Africans. 

In  the  1920s,  the  expanding  domestic  economy  was  characterized  by  the 
widespread  introduction  of  the  assembly  line  method  of  production. 
Capital-intensive  mass  production  techniques  no  longer  required  unlimited 
numbers  of  workers.  The  production  technology  still  required  largely 
unskilled  workers,  however,  and  this  time  employers  did  turn  to  domestic 
labor  surpluses.  These  pools  of  underutilized  workers  were  found  in  the 
nation's  massive  rural  economy.  During  the  1920s,  the  rural  population 
declined  for  the  Gtst  time  since  the  nation  was  founded.  The  most  important 
new  supply  of  workers  to  respond  to  these  urban  opportunities  were  the 
black  citizens  of  the  rural  South  who  finally  began  their  exodus. 

The  depression  decade  of  the  1930s  (with  its  general  surplus  of  unemployed 
job  seekers)  was  followed  by  the  war  years  of  the  1940s  (when  previously 
existing  artificial  barriers  to  the  employment  of  women  and  minority  groups 
weakened  to  provide  access  to  new  domestic  labor  supplies).  Even  the  low 
entry  quotas  of  the  prevailing  immigration  laws  were  not  met  during  these 
years. 

In  the  1950s,  the  economy  prospered  due  to  the  pent-up  demand  for 
products  and  the  forced  savings  of  the  war  era.  It  was  during  this  period  of 
rising  affluence  that  the  Civil  Rights  movement  was  launched  in  earnest.  It 
culminated  in  the  passage  of  the  Civil  Rights  Act  of  1964,  manifesting  the 
principle  that  overt  racism  would  no  longer  be  tolerated  within  the  U.S.  The 
next  logical  step  would  be  to  purge  such  practices  from  the  nation's 
dealings  with  the  external  worid. 

The  Present  System 

The  enactment  of  the  Immigration  Act  of  1965  ended  the  era  of  using 
immigration  to  further  the  purposes  of  racial  and  ethnic  discrimination.  It 
also  ushered  in  yet  another  era  of  mass  immigration.  After  being  dormant 
for  over  forty  years,  this  sleeping  giant  of  public  policy  was  again  aroused. 
Immigration  levels  were  sharply  increased  and  a  politically  popular  new 
admissions  system,  based  primarily  on  the  concept  of  family  reunification, 
was  adopted.  Eighty  percent  of  the  admission  visas  available  each  year  are 
reserved  for  various  categories  of  adult  members  of  the  extended  family  of 
persons  who  are  already  citizens.  In  addition,  immediate  family  members 
(that  is.  spouses,  minor  children,  and  parents)  of  each  visa  holder  are 
exempt  from  all  quotas  and  are  admitted  automatically. 

The  vast  preponderance  of  the  refugees  of  the  1980s  have  come 
from  Third  World  nations  of  Asia  and  Central  America.  Most  have 
been  low  in  skills,  inadequately  educated,  and  usually  have  lacked 
English  proficiency. 
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In  1980,  in  response  to  mounting  humanitarian  pressures,  the  Refugee  Act 
of  1980  was  passed.  It  has  no  ceiling  so  that  the  number  of  refugees 
admitted  each  year  varies  depending  on  the  amount  of  political  pressure 
exerted  by  special  interest  groups  on  the  president.  The  annual  figures  have 
ranged  from  a  low  of  67,000  refugees  in  1986  to  a  high  of  217,000  refugees 
in  1981.  Obviously,  there  is  no  labor  market  test  applied  to  refugee 
admissions.  The  vast  preponderance  of  the  refugees  of  the  1980s  have  come 
from  Third  World  nations  of  Asia  and  Central  America.  Most  have  been 
low  in  skills,  inadequately  educated,  and  usually  have  lacked  English 
proficiency.  Many  have  clustered  together  in  a  handful  of  urban  enclaves. 

As  with  refugees,  most  illegal  immigrants  are  from  less 
economically  developed  nations.  Most  are  deficient  in  their  skills 
training,  educations,  and  their  abilities  to  speak  English. 


The  complex  admissions  systems  for  both  legal  immigrants  and  refugees 
have  proven  easy  to  circumvent  Illegal  immigration  has  flourished.  By  its 
nature,  the  exact  number  of  illegal  immigrants  is  unknowable.  Official 
estimates  place  the  flow  in  the  1980s  at  about  200,000  a  year  but  these 
figures  are  suspected  of  being  far  too  low.  Apprehensions  —  admittedly  a 
poor  indicator  —  have  soared  from  110,000  in  1965  to  a  historic  high  of  1.7 
million  in  1986.  Following  a  generous  amnesty  in  1986  in  which  2.2  million 
illegal  immigrants  were  allowed  to  legalize  their  status,  it  is  believed  that 
there  are  still  upwards  of  4  million  illegal  immigrants  in  the  U.S.  and  that 
their  ranks  mount  by  the  day.  The  entry  of  illegal  immigrants,  of  course,  is 
without  regard  to  requisite  preparation  for  available  jobs  or  possible  effect 
on  citizen  workers.  As  with  refugees,  most  illegal  immigrants  are  from  less 
economically  developed  nations.  Most  are  deficient  in  their  skills  training, 
educations,  and  their  abilities  to  speak  English.  They,  too,  tend  to  cluster 
together  in  enclaves  —  mostly  in  urban  areas  but  also  in  some  rural 
communides  where  labor-intensive  agricultural  methods  still  prevail. 

The  growing  dependence  of  VS.  emplcyers  on  non-immigrant 
workers  are  warning  signals  that  something  is  seriously  wrong  with 
the  prevailing  immigration  system. 


Finally,  the  immigration  system  permits  certain  foreign  workers  to  be 
employed  in  the  United  States  under  specified  labor  market  circumstances. 
ICnown  as  non-immigrant  workers,  their  numbers  have  been  growing 
steadily  and  are  now  in  excess  of  300,000  woriceis  a  year.  There  are  no 
annual  ceilings  on  the  number  of  non-immigrant  workers  who  can  be 
admitted.  They  are  employed  in  a  variety  of  occupations,  ranging  from 
agricultural  workers  to  nurses,  to  engineen,  to  scientists.  Most 
non-immigrant  workers  can  be  admitted  only  if  qualified  citizen  workers 
cannot  be  found.  But  typically  only  perfunctory  checks  are  made  to  test  for 
citizen  availability.  Supposedly  non-immigrant  workers  are  admitted  only 
for  temporary  periods,  but  their  visas  can  be  extended  in  some  cases  up  to 
five  yeais.  In  1989,  special  legislation  was  enacted  to  allow  thousands  of 
nurses  who  were  working  as  non-immigrants  to  adjust  their  status  so  as  to 
stay  permanently.  Such  adjustments  and  the  growing  dependence  of  U.S. 
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employers  on  non-immigrain  workers  are  warning  signals  ihat  something  is 
seriously  wrong  with  the  prevailing  immigration  system. 

What  has  happened  is  this:  in  the  process  of  altering  the  admission 
standards  and  enlarging  the  scale  of  immigration  Cows  since  1965,  the  fact 
that  the  U.S.  economy  was  on  the  verge  of  entering  a  new  phase  of 
fundamenul  employment  change  was  not  understood.  For  the  first  time  in 
the  nation's  history,  it  can  be  said  that  the  prevailing  immigration  policy  is 
not  consistent  with  the  labor  force  needs  of  the  nation.  Indeed,  a  significant 
portion  of  prevailing  policy  may  actually  be  counterproductive  to  the 
welfare  of  the  nation. 

The  prevailing  immigration  policy  is  not  consistent  with  the  labor 
force  needs  of  the  nation.  Indeed,  a  significant  portion  of 
prevailing  policy  may  actually  be  counterproductive  to  the  welfare 
of  the  i 


Policy  IndifTerence  to  Employment  Trends 

Immigration  policy,  by  definition,  is  capable  of  influencing  not  only  the  size 
of  the  labor  force  but  also  the  qualitative  features  of  the  group  it  admits. 
Presently,  there  is  virtually  no  synchronization  of  the  immigrant  flows  with 
the  demonstrated  needs  of  the  labor  market.  It  is  not  even  possible  to  know 
how  many  foreign-bom  persons  will  annually  join  the  U.S.  labor  force. 
Moreover,  whatever  skills,  education,  linguistic  abilities,  talents,  or 
locational  settlement  preferences  they  have  are  largely  incidental  to  the 
reasons  for  admining  them. 

The  labor  market  effects  of  our  politically  driven  immigration  system  are 
twofold.  Some  immigrants  and  non-immigrant  workers  do  have  human 
resource  endowments  that  are  quite  congruent  with  the  labor  market 
conditions  currently  dictated  by  the  economy's  needs.  Some  of  these  are 
desperately  needed  due  to  the  appalling  lack  of  attention  given  by  the 
policymakers  to  the  adequate  preparation  of  many  citizen  members  of  its 
population.  But  many  do  not  have  such  skills.  These  others  must  seek 
employment  in  the  declining  sectors  of  the  goods-producing  industries  (for 
example,  agriculture  and  light  manufacturing)  or  the  low-wage  sectors  of 
the  expanding  service  sector  (for  example,  restaurants,  lodging,  or  retail 
enterprises).  Such  immigrants  —  especially  those  who  have  entered 
illegally  —  are  now  a  major  factor  in  the  revival  of  sweatshop  enterprises 
and  the  recent  upsurge  in  child  labor  violations  reported  in  urban  centers  of 
the  nation. 


Immigrants  —  especially  those  who  have  entered  illegally  —  are 
now  a  major  factor  in  the  revival  of  sweatshop  enterprises  and  the 
recent  upsurge  in  child  labor  violations  reported  in  urban  centers 
of  the  nation. 


Unfortunately,  it  is  the  case  that  many  of  the  nation's  citizens  who  are 
among  the  working  poor  or  the  underclass  are  also  to  be  found  in  the  same 
declining  occupations  and  industries.  A  disproportionately  high  number  of 
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these  citizens  are  adult  minorities,  women,  and  minority  youth.  As  these 
citizen  groups  are  growing  in  both  absolute  and  percentage  tenns,  the  logic 
of  national  survival  would  say  that  they  should  have  the  fint  daim  on  the 
nation's  available  jobs  and  chances  for  employment  prepatatioa.  Tbe  last 
thing  these  economically  disadvantaged  dtiren  groups  need  is  more 
competition  &om  immigrants  for  the  declining  number  of  low-sldllcd  jobs 
that  provide  a  livable  income,  or  for  the  limited  opportunities  for  training 
and  education  that  are  available  to  low-income  workers  to  improve  their  lot 

Immigration  poUey,  by  definition,  is  eapabU  ofinfluendng  r.-t 
only  the  size  of  the  labor  forte  but  also  A»  qualitative  features  of 
the  group  it  admits. 

The  postindustrial  economy  of  die  United  States  is  being  the  prospect  of 
serious  shortages  of  ^uoii^labor.  It  does  not  have  a  shortage  of  potential 
workers.  No  technologically  advanced  industrial  nation  that  has  27  million 
illiterate  adults  and  another  20  to  40  million  adults  who  are  marginally 
literate  need  have  any  fear  about  a  shortage  of  unskilled  workers  in  its 
foreseeable  future. 

It  should  be  noted  that  immigration — especially  that  of  illegal  immigrants, 
recent  amnesty  recipients,  and  refugees  —  is  a  major  contributor  to  the 
growth  of  adult  illiteracy  in  this  nation.  It  is  not  surprising,  therefore,  that 
the  underground  economy  is  thriving  in  many  urban  cenieis.  The  nature  of 
the  overall  immigration  and  refugee  flow  is  thus  contributing  to  the  need  for 
localities  to  expand  funding  for  remedial  education,  training,  and  language 
programs  in  urban  communities.  Too  often  these  funding  choices  cause 
scarce  public  funds  to  be  diverted  from  use  in  upgrading  the  human 
resource  capabilities  of  the  existing  citizen  labor  force. 

The  last  thing  economically  disadvantaged  citizen  groups  need  is 
more  competition  from  immigrants  for  the  declining  number  of 
low-skilled  jobs  that  provide  a  livable  income,  or  for  the  linuUd 
opportunities  for  training  and  education  that  are  available  to 
low-income  workers  to  improve  their  loL 


Among  citizen  workers,  blacks  and  Hispuics  have  a  much  higher 
of  unemploymentunemployment.  poverty,  and  adult  illiteracy  and 
signiGcantly  lower  labor  force  participation  rates  and  educational 
attainment  levels  than  is  the  case  foi  non-Hjspanic  whites  and  for  Asians.  It 
is  also  the  case  that  blacks  and  Hispanics  are  dispropottioaately  employed 
in  the  industries  and  occupations  dut  are  already  in  sharpest  decline  (that  is, 
in  the  goods-producing  industries  and  in  blue-collar  occupations).  Thus, 
those  groups  in  the  labor  force  that  are  most  rapidly  increasing  are  precisely 
those  who  are  most  at  risk  because  of  changing  employment  requirements. 
Unless  public  policy  measures  are  addressed  to  their  human  resource 
development  needs,  many  members  of  both  groops  (as  weU  as  other 
vulnerable  segments  of  the  population)  have  dim  eopfoyment  and  i 
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No  technologically  advanced  industrial  nation  that  has  2  7  million 
illiterate  adults  and  another  20  to  40  million  adults  who  are 
marginally  literate  need  have  any  fear  about  a  shortage  of 
unskilled  workers  in  its  foreseeable  future. 


If  mass  and  unguided  immigration  continues,  it  is  unlikely  that  there  will  be 
sufficient  market  pressure  to  enact  the  long-term  human  resource 
development  policies  needed  to  incorporate  these  citizen  groups  into  the 
mainstream  economy.  Instead,  it  is  likely  that  the  heavy  but  unplanned 
infliu  of  immigrant  labor  will  serve  —  by  providing  both  competition  and 
alieinatives  —  to  maintain  the  social  marginalization  of  many  citizen  blacks 
and  citizen  Hispanics. 

Immigration  policy  represents  a  major  obstacle  to  the  achievement 
of  a  stable,  fully  employed,  and  equitable  society. 


If  this  happens,  the  rare  chance  afforded  by  the  employment  trends  of  the 
199Qs  to  reduce  significantly  the  economically  disadvantaged  population 
and  (he  underclass  in  the  U.S.  economy  will  be  lost  —  probably  forever.  It 
will  also  mean  that  job  opportunities  for  older  workers  who  wish  to  prolong 
their  woridng  lives  and  for  disabled  citizens  seeking  to  be  included  in  the 
labor  force  will  be  reduced. 

In  other  words,  there  is  already  a  substantial  reserve  of  citizens.  If  their 
human  resource  development  needs  were  comprehensively  addressed,  they 
couM  provide  an  ample  supply  of  workers  for  the  labor  force  needs  of  the 
19905  and  beyond.  But  the  inunigration  system,  if  its  priorities  are  not 
changed,  will  almost  guarantee  that  many  citizens  from  these  groups  will 
remain  potential  or  marginal  work  force  participants  rather  than  actual  and 
full-fledged  participants.  As  matters  now  stand,  immigration  policy 
represents  a  major  obstacle  to  the  achievement  of  a  stable,  fully  employed, 
and  equitable  society. 

Admiaistrative  Barriers  to  Accountability 

An  ongoing  obstacle  to  efforts  to  achieve  a  labor-market-oriented 
jtion  policy  stems  directly  from  the  policy's  administrative 
.  The  responsibility  for  the  implementation  and  enforcement  of 
immigration  policy  currently  rests  with  the  Immigration  and  Naturalization 
Service  (INS)  of  the  U.S.  Department  of  Justice  (DOJ).  It  has  resided  with 
this  agency  since  1940.  Prior  to  that  year,  the  U.S.  Depanment  of  Labor 
(DOL)  was  assigned  these  duties.  The  administrative  shift  was  made  by 
:  Order  on  the  eve  of  U.S.  entry  into  World  War  II  in  response  to 
;  fears  that  subversive  elements  were  entering  the  country 
disguised  as  immigrants.  When  the  War  ended,  however,  there  was  no 
eCfon  to  remm  INS  to  the  Department  of  Labor. 

There  are  multiple  reasons  why  the  Department  of  Justice  is  an 
inappropriate  agency  to  oversee  immigration  policy.  DOJ  consisu  of  a 
dozen  or  so  major  govenunental  divisions,  all  pleading  for  attention  from 
the  US.  Attorney  General.  In  this  context,  immigration  matters  have  tended 
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lo  be  negiecieu  or  rciegaied  to  a  low  order  ol  priority.  Moreover,  the 
Department  oi  Justice  is  the  most  poliiicized  and  politically  sensitive  of  all 
federal  agencies.  It  often  chooses  to  pursue  short-run,  expedient  solutions  to 
controversial  policy  issues.  Seldom  has  it  manifested  any  interest  in  the 
economic  consequences  of  immigration,  nor  has  it  ever  seen  fit  to  establish 
any  ongoing  research  program  to  monitor  the  influences  of  immigration  on 
the  labor  market  or  the  economy.  Moreover,  the  statistical  data  on 
immigration  that  DOJ  generates  are  primarily  designed  to  meet 
administrative  purposes  rather  than  to  serve  analytical  needs. 

It  is  likely  that  the  heavy  but  unplanned  influx  of  immigrant  labor 
will  serve  —  by  providing  both  competition  and  alternatives  — 
to  maintain  the  social  marginaiization  of  many  citizen  blacks  and 
citizen  Hispanics. 


An  ancillary  consequence  of  the  shift  of  the  INS  to  the  Justice  Department 
has  been  that  the  Senate  and  House  judiciary  committees  gained  the 
responsibility  for  formulating  immigration  policy  and  for  overseeing 
immigration  affairs.  Traditionally,  membership  on  these  committees  has 
been  reserved  almost  exclusively  for  lawyers.  The  result  is  that  immigration 
law  in  the  United  States  is  obsessively  complex  and  procedurally  protracted. 
It  also  has  meant  that  immigration  lawyers  and  consultants  have  found  a 
flourishing  business  —  a  "honey  pot"  —  in  the  intricacies  of  immigration 
law.  In  this  legalistic  atmosphere  that  typically  focuses  on  individual 
situations,  the  broader  economic  considerations  that  affect  the  collective 
welfare  of  society  have  become  a  distant  concern. 

Immigration  policy  must  be  made  strictly  accountable  for  its 
economic  consequences. 


It  would  be  a  major  step  forward  toward  the  achievement  of  an  immigration 
policy  that  is  accountable  for  its  economic  effects  if  the  INS  were  returned 
to  its  previous  home  in  the  Depanment  of  Labor  (or  incorporated  in  a  new 
superagency  responsible  for  national  human  resource  development  and 
employment  policies).  The  DOL  is  an  employment-oriented  agency.  It  is  far 
better  equipped  to  undersund  labor  market  issues  and  to  be  able  to  design 
and  administer  an  immigration  policy  targeted  to  meet  specific  labor  force 
needs.  DOL  should  be  charged  with  the  annual  duty  to  set  immigration 
levels  (with  zero  a  possible  number);  to  specify  the  qualitative  nature  of  the 
occupations  that  need  to  be  tilled  by  immigrant  workers;  and  to  certify  that 
specific  individuals  admined  are  qualified  to  fill  vacant  jobs.  Likewise, 
DOL  should  be  charged  with  doing  the  labor  force  forecasts  and 
assessments  needed  to  justify  its  decisions  and  to  evaluate  the  consequences 
of  these  actions.  Such  an  administrative  shift  would  also  mean  that  the  labor 
and  human  resource  committees  of  Congress  would  regain  oversight 
responsibilities  for  immigration  matteis.  These  committees  are  usually 
composed  of  members  who  are  more  familiar  with  labor  market  concepts, 
more  sensitive  to  labor  force  needs,  and  more  aware  of  the  labor  market 
institutions  that  protect  workers  and  prepare  citizens  for  employment. 
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The  Needed  Reform 

It  was  Napoleon  who  said  that  "policy  is  destiny."  As  the  nation  enters  the 
1990s,  the  evolving  employment  paneras  overwhelmingly  reveal  a 
preference  for  skilled  and  educated  workers.  The  nation  is  facing  the 
prospect  of  the  worst  of  all  possible  situations:  a  shortage  of  qualified 
workers  coexisting  with  a  surplus  of  unqualified  job-seekers.  A  clear  racial 
dimension  is  shown  in  the  resulting  patterns  of  employment. 

In  this  context,  the  appropriate  role  of  immigration  policy  is  crystal  clear. 
Immigration  policy  must  be  made  strictly  accountable  for  its  economic 
consequences.  It  should  be  a  targeted,  shon-nin  policy  that  is  designed  to 
admit  only  persons  who  can  fill  job  vacancies  requiring  significant  skill 
preparation  and  educational  investment.  The  number  admitted  should  be 
limited  to  far  fewer  than  the  actual  number  needed.  Immigration  should 
never  be  allowed  to  dampen  the  market  pressures  needed  to  encourage 
citizen  workers  to  prepare  for  vocations  that  are  expanding  and  to  insure 
that  governmental  bodies  provide  the  requisite  human  resource 
development  programs  to  prepare  citizens  —  especially  those  in  minority 
groups  —  for  these  jobs. 

The  nation  is  facing  the  prospect  of  the  worst  of  all  possible 
situations:  a  shortage  of  qualified  workers  coexisting  with  a 
surplus  of  unqualified  Job-seekers. 

As  it  takes  time  for  would-be  workers  to  acquire  skills  and  education, 
immigration  policy  can  be  used  on  a  limited  basis  to  admit  experienced 
workers  for  permanent  settlement  who  possess  such  abilities.  It  is  the 
preparedness,  or  lack  thereof;  of  the  existing  labor  force  that  is  the 
fundamental  issue  confronting  the  nation.  Over  the  long  haul,  citizen 
workers  must  be  prepared  to  qualify  for  the  jobs  that  are  increasing. 

The  national  goal  must  be  to  build  a  high-wage,  high-productivity 
labor  force  along  the  Unes  being  pursued  by  Japan  and  Germany. 


With  the  job  prospects  for  unskilled  and  semiskilled  workers  becoming 
dimmer  by  the  day,  the  long-run  human  resource  strategy  must  be 
predicated  on  ways  to  enhance  the  employability  of  those  workers  facing 
reduced  demand  for  their  services  and  to  prevent  future  would-be  workers 
from  facing  such  dismal  prospects.  The  fact  that  too  many  of  those 
presenUy  lacking  sufficient  skills  and  education  are  from  the  nation's 
growing  minority  populations  only  adds  urgency  to  this  domestic  challenge. 
The  nation  cannot  allow  its  labor  force  to  polarize  along  class  lines  with 
racial  dimensions  if  it  hopes  to  prosper  and  persevere. 

The  national  goal  must  be  to  build  a  high-wage,  high-productivity  labor 
force  along  the  lines  being  pursued  by  Japan  and  Germany.  In  the  process, 
the  existence  of  shortages  of  qualified  labor  offers  to  this  country  a  chance 
to  improve  the  lot  of  its  working  poor  and  to  rid  itself  of  its  large 
underclass.  Such  shortages  can  force  public  policy  to  focus  on  the  necessity 
to  mcorporate  into  the  mainstream  economy  many  citizens  who  have  been 
left  out  in  the  past  It  was  in  this  precise  context  that  William  Aiaraondy, 
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the  president  oi  the  United  Way,  recenUy  said.  "We  have  the  biggest  single 
opportunity  m  our  history  to  address  200  years  of  unfairness  to  blacks.  If  we 
don't,  God  condemn  us  for  blowing  the  chance."  The  major  threat  to  the 
opportunity  he  correctly  identified  is  the  perpemation  of  the  nation's 
politically  dominated  immigration  policy.  Immigration  policy  must  cease 
being  a  cause  of  the  problems  of  the  U.S.  economy  and,  instead,  be 
redirected  to  become  a  means  to  the  attainment  of  solutions. 


Immigration  policy  must  cease  being  a  cause  of  the  problems  of  the 
US.  economy  and,  instead,  be  redirected  to  become  a  means  to  the 
attainment  of  solutions. 
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Network  Recruitment  and  Labor 
Displacement 

Philip  Martin,  Ph.D. 


In  this  excerpt  from  Illegal  Immigration  and  the  Colonization  of  the 
American  Labor  Market,  Dr.  Philip  Martin,  a  seasoned  observer  and 
analyst  of  the  American  labor  market,  finds  that  the  availability  of  illegal 
alien  workers  in  certain  industries  (hotels  and  restaurants,  light 
manufacturing  and  landscaping)  and  geographical  regions  (California,  the 
Southwest  and  a  number  ofmidwestem  cities)  have  far-reaching  and  often 
unanticipated  consequences  on  patterns  of  employment,  future  investment  in 
the  training  and  education  of  American  workers,  and  business  competition. 
Dr.  Martin  documents  the  displacement  of  American  workers  by  illegal 
aliens  in  specific  labor  markets,  analyzing  the  netvmrk  recruitment  of 
illegal  aliens  and  subcontracting  that  lead  ultimately  to  the  exclusion  of 
American  citizens  and  legal  residents  from  many  workplaces.  In  his 
research.  Dr.  Martin  has  found  that  illegal  immigration  has  become  a 
selective  labor  subsidy  that  has  contributed  in  the  last  two  decades  to 
distorted  investment  decisions,  slower  economic  growth,  and  the 
proliferation  of  low-skill,  low-productivity  jobs  in  the  American  labor 
market 

How  did  the  flood  of  illegal  immigrant  workers  in  the  U.S.  labor  market 
after  the  mid-1970s  affect  the  wages  and  job  prospects  of  U.S.  citizens  and 
legal  immigrants?  There  are  three  prevailing  theories: 

*     One-for-one  displacement  assumes  that  illegal  aliens  and  American 
workeis  compete  for  the  same  jobs,  with  the  aliens  winning  out 
because  they  woric  "hui  and  scared"  for  less. 


*  Segmented  labor  market  theories  assume  that  there  is  no  labor  market 
competition  because  illegal  aliens  and  American  workeis  look  for 
different  kinds  of  jobs. 

*  "Triage"  theory  recognizes  that  some  one-for-one  displacement 
occurs,  that  many  jobs  can  be  upgraded  to  attraa  Americans,  and  that 
some  jobs  exist  only  because  illegal  alien  workers  are  available. 

None  of  these  three  theories  takes  fully  into  account  the  process  of  network 
recruitment  of  illegal  aliens  and  its  signiGcant  role  in  the  process  of  labor 
displacement 


Philip  Martin  has  served  on  (he 
faculty  of  the  University  of 
California  (Davis)  since  1975. 
His  publications  include: 
Unfulfilled  Promise:  Collective 
Bargaining  in  California 
Agriculture  and  Migrant  Labor  in 
Agriculture:  An  International 
Comparison. 
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In  1978  and  1979,  when  6  million  Americans  were  unemployed  and  the 
Border  Patrol  was  finding  over  1  million  deportable  aliens  each  year,  some 
argued  that  uneroployraentunemployment  would  vanish  if  the  then 
estimated  5  to  6  million  illegal  aliens  could  somehow  be  removed  —  an 
application  of  the  theory  of  one-for-one  displacement/ 

Unlike  proponents  of  one-for-one  displacement,  segmented  labor  market 
theorists  argue  that  illegal  alien  workers  only  compete  for  jobs  that 
American  workers  shun,  such  as  hotel  cleaning  or  tomato  picking.  The 
"segmentation"  theory  further  holds  that  if  illegal  aliens  have  any  effect  on 
the  job  and  wage  prospects  of  American  workers,  it  is  positive,  since  hotel 
cleaning  and  tomato  picking  make  possible  the  continuation  of  better  jobs 
for  Americans  as  clerks,  waiters,  truck  drivers,  and  food  processors. 
According  to  this  line  of  argument,  the  major  "problem"  associated  with 
illegal  immigration  is  violation  of  labor  standards  laws,  suggesting  that  an 
alternative  to  border  enforcement  is  more  workplace  inspections  of  wages 
and  working  conditions. 

One-for-one  displacement  and  segmentation  occupy  the  two  extremes  in  the 
debate  over  competition  between  American  and  other  workers.  In  between 
is  the  familiar  and  more  reasonable  triage  assumption:  for  illustrative 
purposes,  it  can  be  assumed  that  for  a  given  number  of  jobs  held  by  illegal 
aliens,  some  might  be  filled  by  American  workers  if  vacated;  some  might 
be  filled  by  American  workers  only  after  the  employer  improves  wages  and 
working  conditions;  and  some  jobs  might  disappear  because  they  would  not 
be  worth  doing  at  higher  wages,  such  as  the  housewife  who  resumes  doing 
her  own  cleaning  instead  after  the  departure  of  an  illegal  alien  maid  or  the 
farmer  who  decides  that  wages  aie  too  high  to  re-pick  a  field  the  third  time. 

Of  the  three  different  perspectives  on  how  illegal  alien  workers  and 
Americans  compete  in  the  labor  market,  "triage"  provides  the  most 
convincing  explanation  of  the  dynamic  process  which  leads  to  the 
domination  of  certain  work  forces  by  illegal  workers.  In  many  occupations 
most  workers  find  jobs  through  tips  passed  along  by  friends  and  relatives. 
Awareness  of  this  network  recruitment  system,  which  has  become  highly 
developed  by  illegal  aliens  and  their  employers,  is  a  key  to  understanding 
how  illegal  aliens  displace  American  workers. 

In  the  1970s,  in  California,  the  Southwest,  and  a  growing  number 
of  nudwestem  cities,  as  American  workers  quit,  their  replacements 
were  drawn  increasingly  from  Mexican  villages. 


Most  American  businesses  hire  American  workers  —  there  are  107  million 
workers  employed,  including  an  estimated  3  to  6  million  illegal  aliens.  Most 
mainstream  American  businesses  such  as  steel  and  auto  manufacturers; 
finance,  insurance,  and  real  estate  firms;  and  government  do  not  knowingly 
hire  illegal  aliens.  And  they  have  few  problems  recruiting  and  retaining 
American  workers. 

But  the  businesses  that  depend  heavily  on  illegal  alien  workers  typically 
experience  a  high  mmover  of  American  workers.  A  hotel  cleaning  sta  ff,  a 
light  manufacturing  operation,  or  a  landscape  service  may  have  to  hire  up  to 
30  Amencan  workers  each  year  to  keep  10  job  slots  filled.  Many  of  these 
jobs  pay  relatively  low  wages,  arc  physically  demanding,  or  require  work  ai 
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nights  or  on  weekends.  American  workers  often  switch  employers  if  they 
dislike  a  supervisor  or  get  laid-off  and  mm  to  unemployment  insurance. 

Illegal  alien  workers  from  Mexico,  Latin  America,  and  Asia  enlarged  their 
foothold  in  these  jobs  in  the  19605  and  early  197Qs  in  regions  heavily 
affected  by  immigration.  Some  of  these  illegal  aliens  stayed  only  until 
reaching  a  savings  target  and  eventually  quit  and  KXamed  home.  For 
example,  some  of  the  braceros  who  stayed  illegally  after  1964  later 
returned  to  Mexico.  However,  some  opened  restaurants  or  garment  shops  in 
the  United  States,  and  many  of  these  pioneer  migrants  found  entry-level 
employment  in  U.S.  hotels,  factories,  and  service  Grms  in  major  urban  areas. 

In  the  1970s,  two  events  turned  this  pioneer  immigrant  foothold  into  a 
dominant  presence  in  many  firms.  First,  the  Civil  Rights  movement  raised 
the  expectations  of  many  unskilled  American  workers,  while  the  War  on 
Poverty  programs  provided  previously  unavailable  employment  and 
training  options  for  a  better  economic  safety  net  for  some  of  the  American 
workers  who  had  traditionally  accepted  hotel  cleaning,  restaurant,  and  light 
manufacturing  jobs.  Second,  illegal  aliens  began  coming  to  the  United 
States  in  greater  numbers  and  a  diverse  group  of  labor-intensive  businesses 
expanded  after  the  economy  recovered  from  the  1973-74  energy  and  food 
price  hikes.  Many  of  these  small  businesses  had  pyramid  job  structures:  a 
few  optimistic  professionals  with  a  concept  or  idea  employed  local  clerical 
and  sales  workers  in  the  front  office  and  unskilled  illegal  aliens  in  the  back 
room  warehouse  or  factory.  Other  small  businesses,  such  as  ethnic 
restaurants  and  landscapes  services,  were  begun  by  immigrant 
entrepreneurs  who  employed  friends  and  relatives. 

Network  recruitment  and  ethnic  supervision  change  the  nature  of 
the  workplace,  making  it  even  less  congenial  to  the  American 
worker. 


The  proliferation  of  such  small  businesses  further  increased  the  demand  for 
unskilled  workers.  However,  as  American  workers  continued  to  quit 
low-wage  jobs  or  demand  higher  wages,  some  employers  turned  to  the 
immigrant  workers  who  had  stayed  with  the  Grm,  promoted  them  to 
supervisory  positions,  and  left  it  to  them  to  recruit  new  workers.  These 
ethnic  supervisors  —  some  of  whom  had  acquired  legal  status  —  turned  to 
their  friends  and  relatives  to  fill  vacant  jobs. 

In  California,  the  Southwest,  and  a  growing  number  of  midwestem  cities,  as 
American  workers  quit,  their  replacements  were  drawn  increasingly  from 
Mexican  villages.  Small  businesses  that  had  suffered  from  the  high  mmover 
of  American  workers  soon  realized  that  illegal  immigrant  workers  gave 
them,  at  least  for  a  while,  the  same  reliable  work  forces  as  those  enjoyed  by 
mainstream  businesses,  but  without  raising  wages  or  improving  labor 
standards. 

The  low-cost  illegal  immigrant  workers  hired  and  supervised  by  ethnic 
foremen  were  a  welcome  relief  to  the  often  shaky  businesses  that  depended 
on  them.  A  furniture  or  shoe  manufacturer  in  high-cost  Los  Angeles  could 
be  assured  of  a  vinually  unlimited  supply  of  eager  minimum-wage  workers 
who  could  be  trained  in  one  day  and  closely  supervised  to  assure  quality 
work.  A  restaurant  or  hotel  could  offer  its  customers  superior  back  room 
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service  without  increasing  its  production  costs  because  illegal  immigrants 
proved  to  be  more  loyal  and  dependable  than  the  mixed  crews  of  Americans 
they  replaced. 

Businesses  became  dependent  on  illegal  immigrants  because  they  realized 
that  they  could  get  the  employee  loyally  and  reliability  of  high-wage  and 
mainstream  businesses,  even  at  minimum  wages  and  without  fringe  benefits 
and  investment  in  professional  personnel  management. 

The  secret  to  such  work  force  changes  lay  in  the  employer's  decision  to  turn 
work  force  recruitment  and  supervision  over  to  an  ethnic  foreman  who 
could  recruit  illegal  alien  friends,  relatives,  and  countrymen  as  workers. 
Once  an  initial  ethtiic  work  crew  was  assembled,  the  workers'  information 
network  perpetuated  the  recruitment  and  training  of  new  workers  with  no 
advertising,  screening,  or  training  costs  to  the  employer. 

As  illegal  immigrants  Icam  more  about  the  U.S.  labor  market,  they  are  more 
prone  to  quit  one  low-skilled  job  for  another  because  wages  are  higher  or 
the  work  is  easier.  As  settled  immigrant  workers  acquire  some  of  the  traits 
of  American  workers,  employers  must  either  upgrade  wages  and  working 
conditions  or  tap  into  a  more  recent  immigrant  network.  The  more  recent 
recruits  usually  spend  from  several  months  to  a  few  years  on  the  job  before 
they  too  begin  to  get  restless. 

Network  recruitment  and  ethnic  supervision  change  the  nature  of  the  work 
place,  making  it  even  less  congenial  to  the  American  worker.  The  language 
of  the  workplace  changes  from  English  to  Spanish  or  Chinese.  Most  of  the 
illegal  immigrant  workers  are  friends  and  relatives,  and  the  workplace 
culmre  changes  to  reflect  their  shared  experiences,  such  as  growing  up  in  a 
Mexican  village.  Frequendy,  the  business  owner  often  loses  touch  with  the 
workers  because  he  or  she  cannot  speak  their  language,  and  the  owner 
becomes  dependent  on  a  bilingual  supervisor  to  be  an  intermediary. 

The  network  recruitment  and  ethnic  supervision  system  is  an  efficient  way 
to  hire  low<ost  workers.  New  employees  can  be  recruited  quickly,  trained 
at  linle  or  no  cost  to  the  employer  by  friends  and  relatives  already 
employed,  and  laid-off  during  business  downturns.  As  long  as  ethnic 
supenisois  remain  employed,  the  work  force  can  be  reassembled  or  a  new 
work  force  recruited  if  business  picks  up.  If  an  entire  work  force  is 
apprehended  by  INS  or  discharged  an  employer  can  pay  a  coyote  (labor 
smuggler)  $300  to  $1,000  per  worker  for  a  new  work  force  to  establish  a 
new  network  recruitment  system. 

Field  research  confirms  the  existence  of  kinship  and  village  networks  that 
educate  workers  abroad  about  U.S.  job  opportunities  and  wages.  These 
networks  provide  information  and  sometimes  financing  for  the  trip  across 
the  U.S.  border,  acting  as  private  employment  agencies  and  training  schools 
for  new  arrivals. 

Most  field  research  suggests  that  more  and  more  illegal  workers 
are  bypassing  low-wage  farm  jobs  and  going  directly  to  urban 
areas,  where  immigrant  families  have  gained  a  foothold,  persisted, 
and  now  fill  jobs  in  a  variety  of  workplaces. 
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Initially,  the  pioneer  migrants  from  abroad  are  young  men  who  come  to  the 
U.S.  as  target  earners,  hoping  to  save  enough  money  for  economic 
advancement  back  home.  However,  as  migrant  networks  "mature,"  pioneer 
migrants  And  better  jobs  and  gradually  help  friends  and  relatives  move  up 
in  the  U.S.  labor  market.  Better  U.S.  jobs  are  harder  to  give  up,  and  some 
migrants  send  for  their  families.  The  arrival  of  women  and  children  extends 
job  networks  into  new  workplaces,  encouraging  more  families  to  come  to 
the  U.S. 

The  pace  of  network  mamration  varies  considerably:  some  networks  make 
the  transition  from  farm  to  factory  within  Ove  years,  others  continue  to  link 
Mexican  villages  and  U.S.  farms  as  they  have  done  for  two  generations. 
However,  most  field  research  suggests  that  more  and  more  illegal  workers 
are  bypassing  low-wage  farm  jobs  and  going  directly  to  urban  areas,  where 
immigrant  families  have  gained  a  foothold,  persisted,  and  now  fill  jobs  in  a 
variety  of  workplaces. 

As  different  Mexican  villages  get  linked  with  particular  American 
workplaces,  the  network  recruitment  system  increases  the  dependency  of 
Mexican  villages  on  the  American  labor  market.^  Instead  of  adopting  public 
and  private  policies  to  create  jobs  that  would  reduce  emigration  pressures  in 
the  future,  the  Mexican  government  often  has  neglected  areas  that  can  live 
off  remittances  and  has  traditionally  concentrated  its  own  resources  on 
capital-intensive  development  The  village  itself  looks  to  its  workers  in  the 
United  States  for  income  instead  of  developing  its  own  limited  resources. 
The  recruitment  network  erects  an  umbrella  over  American  workplaces, 
reserving  these  jobs  for  workers  from  a  particular  Mexican  village  or 
region.  This  network  is  the  primary  asset  of  many  Mexican  villages;  it 
increases  the  wealth  of  the  village  because  village  workers  can  obtain  jobs 
in  the  United  States  and  send  back  remittances.  Particular  villages  "own" 
the  jobs  in  various  American  farms,  hotels,  and  factories,  and  this 
cross-border  dependency  is  increasing  over  time. 

Network  recruitment  not  only  excludes  American  workers  from 
certain  jobs;  it  also  builds  a  dependency  relationship  between  US. 
employers  and  Mexican  sources  that  requires  a  constant  infusion 
of  new  workers. 


Decades  of  such  cross-border  dependency  have  made  these  recruitment 
networks  an  integral  part  of  the  fabric  of  Mexican  village  economies  and 
Mexican  workers  key  parts  of  some  U.S.  industries.  As  these  labor 
migration  networks  become  more  entrenched,  the  economic  impacts  of 
illegal  immigrant  workers  change.  Some  illegal  workers  settle  with  their 
families  in  the  United  States  and  their  attitudes  and  workplace  behavior 
change.  Indeed,  both  the  Mexican  villages  and  the  U.S.  firms  in  many  cases 
come  to  depend  on  a  constant  migration  of  netvworkeis  across  the  border: 
the  villages  to  continue  the  remittances,  and  the  firms  to  keep  their  migrant 
workers  flexible.  As  European  nadons  discovered  with  their  legal  foreign 
workers,  titne  spent  in  the  country  more  than  extension  of  citizenship  or 
political  rights  to  foreigners  determine  the  economic  impacts  of  migrant 
workers.  Network  recruitment  not  only  excludes  American  workers  from 
ceruin  jobs;  it  also  builds  a  dependency  relationship  between  U.S. 
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empioyen  and  Mexkan  somces  that  requires  a  constant  infusion  of  new 
workers. 

Ethnic  recruitment  networks  are  not  a  recent  feature  of  American  labor 
nurkets.  A  tum-of-the-century  study  of  labor  markets  concluded  that  "most 
white  inunignnts  secured  employment  directly  or  indirectly  through 
compatriots . . .  employers  had  quite  definite  ethnic  preference  in  hiring . . . 
over  time,  these  ethnic  employment  panems  solidified  still  further  and 
social  networks  provided  the  new  foundation  for  recruitment . . .  these 
networks  rarely  crossed  ethnic  boundaries."^  As  in  the  past,  today's  ethnic 
networks  make  it  difficult  for  a  single  public  agency,  such  as  the 
employment  service,  to  collect  and  disseminate  job-matching  information  to 
all  workers  because  the  private  job  information  networks  are  considered 
better  by  both  employers  and  alien  workers.  Esublished  employers  are 
dependent  on  the  system.  Prospective  new  entrepreneurs  open  businesses  in 
those  areas  and  are  assured  that  network  recruitment  will  provide  them 
abundant  low-cost,  flexible  labor. 
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More  Workers  Not  Needed 
As  U.S.  Slides  Into  Recession 

Virginia  Abemethy,  Ph.D. 


Economists  now  predict  that  unemployment  will  lise  to  7  percent  of  the 
civilian  work  force  in  1991.  Job  shrinkage  will  fall  panicularly  hard  on 
workers  in  the  better-paying  raanufactunng  sector.  This  unemployment  is 
anticipated  at  the  ven.'  time  that  Congress  has  enacted  immigration 
legislation  that  adds  significantly  to  the  work  force. 

The  new  law  will  bring  legal  immigration  into  the  U.S.  to  1,400,000 
annually  and  does  nothing  to  stop  the  flow  of  illegal  immigration.  The  latter 
flow  is  estimated  at  about  1,000,000  workers  a  year.  The  largest  contingent 
will  head  for  California,  but  Texas  should  expect  10  percent,  and  major 
cities  such  as  New  York,  Chicago,  Denver,  and  Miami  are  also  common 
destinations. 

Supporters  of  high  immigration  contend  that  immigrants  do  not  displace 
American  or  earlier-immigrant  workers.  Their  conclusion  needs  lobe 
qualified,  however,  by  findings  from  the  President's  Triennial  Report  on 
Immigration,  January  1989.  The  Labor  Depanment's  contribution 
comprised  about  SO  percent  of  the  Report  and  concludes  such  items  as: 

•  An  increase  in  the  supply  of  immigrants  may  extend  the  period  of  job 
search  for  unemployed  workers. 

•  Immigration  provides  needed  foreign  professionals  at  low  cost  to  the 
country  or  to  the  tlrms  that  use  them.  However,  their  use  lowers  the 
incentive  for  U.S.  universities  and  firms  to  deal  with  the  underlying 
cause  of  shonage  —  such  as  education  of  American  workers  —  and 
prevents  market  forces  from  making  adjustments. 

•  Immigrant  workers  allow  some  industries  to  restructure,  innovate  and 
mechanize,  but  easy  access  to  immigrants  may  also  defer  investment  in 
new  technology. 

•  Ready  access  to  foreign  nurses  clearly  exacerbates  the  nurse  shortage. 
Foreign  nurses  temporarily  alleviate  shortages  without  stimulating  the 
changes  needed  so  attract  and  retain  new  generations  of  U.S.  nurses. 

•  The  meat  packers'  solution  to  controlling  wage  costs  cleariy  includes 
recruiting  immigrants,  which  have  displaced  many  Amencan  workers, 

including  blacks. 
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The  shift  of  business  to  smaller  construction  firms  using  immigrant 
labor  has  actually  weakened  the  role  of  black  workers  in  New  York 


•     In  agriculture,  the  continued  availability  of  new  immigrant  workers 
;  the  demand  for  domestic  workers  and  established 
Its.  Farm  workers  oumumber  available  jobs  by  nearly  two  to 


•  Research  in  soutbem  California  suggests  that  immigrants  have  a 
dampening  effea  on  wages  in  selected  low-skill  industries. 

■     As  the  expectations  of  immigrants  for  better  working  conditions  begin 
to  match  those  of  the  native  work  force,  settled  immigrants  may  And 
themselves  displaced  by  newer  arrivals. 

*  The  deteriorating  economic  status  of  Texans  of  Mexican  origin  during 
the  l{>70s  possibly  resulted  from  the  infusion  of  large  numbers  of 
Mexican  immigrants. 

The  Presidatt's  Report  also  notes  that  refugees  have  relatively  high  rates  of 
public  assistance.  Economics  Professor  George  J.  Boijas  confirms  that 
inunigrants  are  increasingly  reliant  on  the  U.S.  welfare  system.  By  1980, 
8.8  percent  of  immigrant  households  were  receiving  welfare,  in  comparison 
to  7.9  percent  of  native  households. 

Boijas  estimates  that  immigrants  arriving  since  1970,  because  they  are 
overwhelmingly  unskilled,  vulnerable  to  unemployment,  and  increasingly 
sophisticated  in  gaining  access  to  public  assistance  programs,  have  doubled 
the  nation's  welfare  bill. 

Immigrants  arriving  since  1970,  because  they  are  overwhelmingly 
unsldlledj  vulnerable  to  unemployment,  and  increasingly 
sophisdcated  in  gaining  access  to  public  assistance  programs,  have 
doubled  the  nation 's  welfare  MIL 


If  the  U.S.  is  headed  into  a  recession  as  predicted,  the  human  cost  of 
unemployment  borne  by  Americans  and  recent  immigrant  workers,  the 
burden  of  imemployment  insurance  borne  by  business,  and  the  bill  for 
welfare  borne  predominantly  by  state  and  local  government  will  rise. 

Why  has  Congress  passed  the  bill  for  higher  immigration  at  this  time?  Has 
the  U.S.  [again]  shot  itself  in  the  foot? 
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Illegal  Immigration:  Job  Displacement 
And  Social  Costs 

Donald  L.  Huddle,  Ph.D. 


Tlie  objective  of  this  study,  conducted  during  the  early  1980s,  was  to 
determine  which  industries  in  the  booming  Houston-Galveston  metropolitan 
area  hired  illegal  aliens  and  to  what  extent  illegal  aliens  displaced  U.S. 
workers  or  shut  them  out  oftlie  labor  market  entirely.  Based  on  surveys  and 
extensive  field  researck  Dr.  Donald  Huddle  found  that  for  every  100  illegal 
alien  v^orkers  at  least  65  U.S.  workers  were  displaced  or  remained 
unemployed  Dr.  Huddle  concluded  that  the  Houston  displacement  pattern 
is  typical  of  other  U.S.  metropolitan  areas  where  large  rmmbers  of  Third 
World  immigrants  settle.  This  displacement,  he  discovered,  helps  to 
institutionalize  ■' structural  unemployment"  among  U.S.  minorities. 

The  Concept  of  Job  Displacemeot 

Based  on  our  surveys  of  job  displacement  in  the  Houston-Galveston  area  in 
1982-1983,  we  estimated  that  for  every  100  undocumented  workers  at  least 
65  U.S.  workers  are  displaced  or  remain  unemployed.   This  would  mean 
that  approximately  3.5  million  U.S.  workers  have  been  so  displaced,  if,  as 
previously  indicated,  an  estimated  5.5  million  illegals  are  at  work  in  the 
United  States. 


Donald  Huddle  is  professor  of 
economics  at  Rice  University: 
With  specialties  in  Third  World 
development  and  in  labor  and 
human  resource  economics,  he 
has  been  actively  researching 
immigration  and  the  area  of 
labor  displacement  for  over  a 
decade.  Professor  Huddle  is  a 
member  of  Texas  Governor  Ann 
Richards'  Task  Force  on  the 
proposed Mexican-U.S.  Free 
Trade  Agreement. 


In  our  considered  opinion,  the  same  estimated  .65  coefficient  of  job 
displacement  would  hold  for  the  United  States  in  general  because  our 
comparative  studies  indicate  that  the  Houston  displacement  pattern  is 
typical  of  other  U.S.  metro  areas  that  are  impacted  by  job-hungry  Third 
World  aliens. 

The  concept  of  "job  displacement"  should  be  understood  in  its  several 
dimensions.  As  we  use  the  terra,  it  means,  first,  that  U.S.  workers  are 
replaced  by  undocumented  workers,  that  is,  literally  thrown  out  of  work; 
second,  that  U.S.  workers  remain  unemployed  because  they  are  not 
informed  of  job  openings  dominated  by  immigrant  labor,  third,  that  because 
of  the  presence  of  undocumented  labor,  U.S.  job-seekers,  particularly 
teenagers  who  have  never  worked  before,  cannot  find  entry-level  jobs  in 
motels,  restaurants,  car  washes,  warehouses,  assembly  lines,  garment 
factories,  clean-up  crews,  construction,  landscaping,  and  soon. 

Displacement  has  a  fourth  manifestation.  U.S.  workers  and  job  applicants, 
facing  competition  from  cheap  alien  labor,  often  migrate  elsewhere  in 
search  of  jobs  and  bciter  labor  standards.  In  the  depressed  Mexicanized 
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border  counties  of  the  Southwest,  this  displacement  process  has  been  going 
on  for  years,  causing  Mexican  Americans,  legal  Mexican  imroigranis,  and 
even  undocumented  Mexican  nationals,  to  migrate  deeper  and  deeper  into 
the  United  States,  as  Briggs  pointed  out.  Consequently,  Mexican-origin 
groups,  and,  increasingly,  Central  Americans,  once  considered  a 
border-state  phenomenon,  are  now  "displaced"  to  most  states  of  the  Union. 

Many  of  the  displaced  border-area  Hispanics  move  to  cities  in  the  interior, 
like  Houston,  Dallas,  Denver,  Phoenix,  San  Francisco,  Chicago,  Gary, 
Toledo  or  Detroit,  where,  in  turn,  they  compete  directly  with  earlier 
immigrant  and  migrant  groups,  some  of  whom  have  now  become 
America's  "disadvantaged  minorities."  Subsidized  by  the  welfare  state, 
many  inner-city  inhabitants  are  unwilling  to  compete  with  the  newcomers. 
Put  another  way,  job  displacement  and  social  assistance  entitlements  go 
hand-in-hand  to  institutionalize  what  economists  call  "structural 
nnemployment^  among  U.S.  minorities,  particularly  blacks,  Puerto  Ricans 
and  U.S.-bom  Chicanos. 

Mexican-origin  groups,  and,  increasingly.  Central  Americans, 
once  considered  a  border-state  phenomenon,  are  now  "displaced" 
to  most  states  of  the  Union. 


Id  the  past  when  there  were  shortages  of  common  and  semiskilled  labor, 
American  employers,  contractors  and  recruiters  never  hesitated  to  break 
through  the  barriers  of  stnictoral  unemployment  —  and  substructural 
isolation  —  to  hire  minority  workers.  During  World  Wars  I  and  II  and  the 
Korean  War,  employers  hustled  to  recruit  southern  blacks,  Puerto  Ricans, 
American  Indians  and  borderiand  Mexican  Americans,  and  brought  them  to 
Oiicago,  Gary,  Detroit,  Buffalo,  SeatUe,  Los  Angeles  and  many  other  cities, 
to  work  in  factory  and  service  jobs,  and  to  live  in  inner-city  colonies. 

Now  many  of  the  inhabitants  of  those  very  colonies  are  caught  in  a  pattern 
of  structural  unemployment  There  is  no  solicitous  knock  on  the  door.  They 
are  not  being  courted,  recruited  and  uprooted  from  inner  city  settlements 
and  slums  and  brought  into  the  mainstream  job  markets.  Too  much  eager 
immigrant  labor  is  at  hand.  This  is  especially  true  since  the  1960s,  when 
massive  numbers  of  Third  Worid  immigrants  and  refugees,  legal  and 
illegal,  began  to  populate  the  inner  cities  of  the  United  States,  and  when  a 
new  surge  of  undocumented  migrant  labor  became  readily  available  from 
Mexico.^ 

It  is  important  to  note  that  our  estimate  of  a  65  percent  rate  of  job 
displacement  refers  mostly  to  jobs  with  companies  or  other  incorporated 
businesses,  large  and  small.  This  would  also  include  contractors  and 
subcontractors  who  serve  established  businesses  by  providing  labor  crews. 

The  more  immigrant  colonies  expand,  as  in  the  case  of  Oriental 
tmdHispamc  colonies,  the  morejob  opportunities  there  are  for 
immigrant  workers,  legal  and  illegal.  This  is  not  a  labor  market  for 
US.  workers. 
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What  about  the  other  i5  percent?  Again,  based  on  our  field  expenence  and 
comparative  studies  of  other  sectors  of  the  economy,  both  in  Houston  and 
elsewhere  in  the  country,  we  estimate  that  around  35  percent  of  jobs  held  by 
illegal  entrants  and  overstays  are  jobs  which  U.S.  workers  do  not  want. 

There  is  general  agreement  among  labor  economists  and  immigration 
specialists  that  for  the  most  part  U.S.  workers  and  job  applicants  do  not 
want  to  work  as  domestic  servants  nor  as  migrants  in  agriculture.  For  one 
thing,  in  the  southwestern  states  these  jobs  and  job  sundards  have  become 
"Mexicanized,"  according  to  Stoddard,  and  so  has  the  recruiting  and 
contracting  system  for  such  labor.'*  Moreover,  in  the  farm-labor  sector, 
Mexican-AjTierican  farm  workers  themselves  are  displaced,  as  Briggs  has 


The  farm-labor  phenomenon  spreads  inland.  According  to  research  by  the 
U.S.  Depanraeni  of  Agnculture.  interstate  migrant  workers,  blacks  and 
Chicanos  mostly,  are  being  rapidly  displaced  nearly  everywhere  in  the 
country,  the  number  declining  from  217,000  in  1979  to  115,000  in  1981. 
and  that  during  a  period  of  rising  unemployment.  "So  if  one  has  to  speculate 
on  the  reason  for  the  decline,"  said  Robert  Coltrane,  a  USDA  official,  "it  is 
obvious  that  they  have  been  replaced  by  undocumented  [alien]  migrant 


Nor  do  U.S.  workers  compete  —  or  want  to  compete  —  for  jobs  created  by 
immigrants  for  immigrants.  For  many  of  these  jobs  in  the  depths  of  ethnic 
subcultures  there  are  no  fixed  labor  or  wage  standards,  no  paper  receipts, 
nor  tax  receipts.  We  refer  to  employment  of  undocumented  aliens,  often 
relatives,  com  padres  or  friends,  in  small  businesses  owned  or  managed  by 
immigrants  or  citizen  members  of  the  same  ethnicity,  such  as  family 
grocery  stores,  restaurants,  boarding  houses,  retail  shops,  funeral  services, 
"soul  food"  preparation  and  processing,  garment  work  in  the  home, 
prostitution,  notary  publics  and  other  paper-fixeis,  and  so  on.  This,  too,  is 
part  of  America's  "underground"  economy.  Obviously,  the  more  immigrant 
colonies  expand,  as  in  the  case  of  Oriental  and  Hispanic  colonies,  the  more 
job  opponuniiies  there  are  for  immigrant  workers,  legal  and  illegal.  But, 
again,  this  is  not  a  labor  market  for  U.S.  workers. 

Job  Displacement  Cosis  to  U.S,  Workers 

According  to  Counenay  Slater,  a  former  chief  economist  of  the  Department 
of  Commerce,  the  job  recession  cost  27.1  million  American  workers  around 
S72  billion  in  lost  income  during  1982.  The  loss  might  have  been  higher, 
but  the  workers  most  affected  were  mostly  in  groups  whose  earnings  were 
already  below  the  national  average,  such  as  black  and  Hispanic  minorities. 

Slater  figured  that  2.1  million  U.S.  workers  were  jobless  for  the  entire  year 
of  1982.  Each  lost  an  average  of  S8,800,  making  a  toul  aggregate  loss  of 
S18  billion  in  income.  Moreover,  an  estimated  22  million  workers  were 
jobless  pan  of  the  year,  at  an  average  loss  of  S2,300  each,  making  an 
aggregate  loss  of  S50  billion.  In  addition,  another  4  million  workers  had  to 
senle  for  pan-time  work,  losing  an  average  of  SZOOO  each,  and  $8  billion 
altogether. 

For  our  purposes  the  question  narrows  down  to  this:  to  what  extent  are 
undocumented  workers  a  factor  in  the  income  losses  suffered  by  U.S. 
workers  in  recent  years' 
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As  The  Enviioninental  Fund  (TEF)  once  explained,  one  of  the  most  vexing 
issues  in  the  public  policy  debate  on  immigration  reform  is  the  extent  to 
which  job  displacement  by  illegal  aliens  results  in  costs  to  the  federal  and 
local  governments  and  to  employers  who  contribute  to  social  insurance 
funds.  Such  costs  take  the  form  of  transfer  payments  to  unemployed  U.S. 
workers,  including  immigrants:  unemployment  insurance,  food  stamps, 
AFDC  support  for  dependents  and  Medicaid,  for  example. 

Increased  government  spending  on  Aid  to  Families  with  Dependent 
Children  (AFDC)  is  another  social  cost  resulting  from  US. 
workers  displaced  or  kept  out  of  the  job  market  by  illegal  aliens. 


In  1982,  TEF,  using  a  general  computerized  analysis,  calculated  that  federal 
payments  to  a  displac^  U.S.  worker  with  dependents  averaged  around 
$7,000  per  annum.  Since  nobody  knew  how  many  illegal  aliens  were 
working  here  at  any  given  time,  or  what  percentage  of  these  workers 
displaced  U.S.  workers,  rather  than  creating  new  jobs,  TEF  figured  a  range 
of  estimated  costs.  In  doing  so,  TEF  used  data  from  government  agencies, 
available  Geld  studies,  and  weighted  averages,  similar  to  those  employed  in 
the  INS  table,  in  order  to  estimate  the  displacement  costs  per  1  million 
undoomiented  workers. 

In  making  our  own  assessment  of  potential  displacement  costs  we  used 
assumptions,  calculations  and  extrapolations  somewhat  similar  to  those 
used  by  Mueller  of  the  General  Account  Office  and  by  The  Environmental 
Fund.  However,  there  are  a  number  of  conjectural  differences.  We 
estimated  the  size  of  the  undocumented  population  to  be  close  to  9  million 
in  1982,  of  which  possibly  55  million  were  undocumented  workers,  male 
and  female.  We  also  used  a  higher  coefficient  of  job  displacement:  65 
percent  This  would  mean  that  3.5  million  jobs  were  lost  to  illegal  aliens  in 
1982.  If  that  were  so,  what  would  be  some  of  the  displacement  costs  borne 
by  unemployed  U.S.  workeis  and,  relatedly,  social  insurance  programs  for 
jobless  U.S.  workers  and  dependents? 

To  arrive  at  a  plausible  estimate  of  the  costs  of  lost  wages  and  social 
transfer  payments,  we  took  as  a  beginning  point  the  assumption  that  U.S. 
wooers  displaced  by  illegal  aliens  or  unable  to  re-enter  the  job  market 
because  of  illegals,  would  in  many  cases  apply  for  unemployment 
compensation.  In  July  1982,  during  the  height  of  an  economic  recession,  an 
estimated  40%  of  jobless  workers  were  receiving  unemployment  benefits. 

Unemployment  insurance  payments  are  generally  limited  to  26  weeks,  but 
imder  special  extensions,  fimded  by  the  federal  government,  payments  may 
run  up  to  39  weeks,  and  even  52  weeks  in  the  case  of  auto  and  steel  workers 
displaced  by  the  importation  of  foreign  cars  and  steel. 

The  average  wage  earned  by  a  displaced  U.S.  worker  in  1982  we  estimated 
to  be  $4.87  per  hour.  That  was  the  average  wage  earned  by  5,540  aliens  in 
nine  U.S.  cities  across  the  country  wl^o  were  apprehended  in  April  1982,  by 
the  Immigration  Service  during  "Project  Jobs."  If  that  wage  were  paid 
during  a  40-bour  week  (we  did  not  figure  in  overtime),  it  would  mean  a 
weekly  wage  of  around  $194.  The  unemployed  U.S.  worker  would  get 
about  half  that  sum,  or  $97  per  week,  in  unemployment  benefits. 
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The  reader  shoul  J  note  that  there  are  really  two  losses  here:  The 
unemployed  worker  loses  around  S97  per  week  in  wage  income;  and  the 
cost  to  the  unemployment  insurance  fund  is  practically  the  same.  In  any 
case,  the  displaced  worker's  uncompensated  wage  loss  for  one  month 
would  be  $388. 

If  one  were  to  assume  that  in  1982  an  average  of  one  million  workers 
remained  on  unemployment  for  a  12-month  period  as  a  result  of 
illegal-alien  labor  across  the  country,  the  total  noncompensated  wage  loss 
would  be  $4.6  billion,  with  a  similar  loss  to  the  unemployment  insurance 
fund. 

The  use  of  undocumented  workers  has  potentially  a  greater  cost  impact  on 
U.S.  workers  and  job  applicants  who  had  not  previously  worked  long 
enough  to  qualify  for  unemployment  benefits,  or  who  had  yet  to  find  their 
first  job.  If  such  a  worker  or  job  applicant  were  to  remain  out  of  work  for 
one  month  as  a  result  of  employers  using  illegals  in  common  labor  and 
some  semiskilled  jobs,  averaging  $4.87  per  hour  for  a  40  hour  week,  the 
potential  income  loss  to  such  jobless  workers  would  be  about  $195  per 
week,  or  $780  per  month.  At  that  rate,  job  displacement  for  12  months 
would  mean  an  income  loss  of  $9,360  per  year.  (In  1983,  according  to 
Depanment  of  Labor  data,  the  average  annual  pay  of  U.S.  workers, 
unskilled,  semiskilled  and  skilled,  was  $16,732.) 

If  one  million  non-insured  U.S.  workers  were  kept  out  of  the  job  market  by 
the  use  of  undocumented  aliens  across  the  nation,  and  we  believe  that  to  be 
a  conservative  assumption,  then  the  potential  wage  loss  of  such  a  displaced 
group  would  have  been  around  $10.9  billion. 

A  large  percentage  of  immigrants  who  work  for  immigrants  in 
ethnic  colonies  and  barrios  do  not  pay  taxes,  nor  contribute  any 
sort  of  a  "windfall"  to  the  Social  Security  fund.  Yet,  obviously,  this 
group,  including  dependents,  young  and  old,  uses  tax-supported 
social,  educational  and  health  services,  much  of  which  is  provided 
through  federal  entitlement  programs  for  disadvantaged  groups. 


Increased  government  spending  on  Aid  to  Families  with  Dependent 
Children  (AFDQ  is  another  social, cost  resulting  from  U.S.  workers 
displaced  or  kept  out  of  the  job  market  by  illegal  aliens.  Under  AFDC,  the 
states  set  their  own  benefit  levels,  but  the  federal  government  reimburses 
them  for  a  share  of  the  cost,  running  from  50  to  78  percent,  the  poorer  states 
getting  the  higher  share. 

AFDC  for  two-parent  families,  which  is  an  optional  program,  is  available  in 
some  20  states,  including  California,  Michigan,  Ohio,  Illinois, 
Pennsylvania.  New  York  and  Colorado,  but  not  in  Texas,  Arizona  or  New 
Mexico.  Generally  speaking,  it  is  very  difficult  for  a  two-parent  family  to 
obtain  AFDC  payments. 

Currently  about  89  percent  of  AFDC  families  are  headed  by  women,  mostly 
blacks.  Only  about  11  ~c  are  tv.o-parent  families.  That  includes  husbands 
who  are  incapacitated  (5.3  percent)  and  husbands  who  are  unemployed, 
without  unerapioyraeni  benefits  and  destimte  (4.1fi). 
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During  the  period  1981-1983,  there  was  an  average  of  3.75  million  families 
on  AFDC  The  avenge  AFDC  family  size  for  a  single-parent  unit  was  2.9, 
and  3.9  for  two-paient  units.  In  the  period  mentioned,  the  number  of 
two-parent  families  on  the  program  as  a  result  of  unemployment  averaged 
around  156,000.  Given  an  average  family  size  of  about  four,  that  would 


If  we  assume  that  in  1982  there  were  300,000  persons  in  two-parent 
households  on  welfare  as  a  result  of  undocumented  workers  closing  off  jobs 
in  the  metro  areas  and  in  the  iimer  cities  of  the  United  States,  and  that  each 
received  an  average  payment  of  $100  per  month,  according  to  figures  from 
the  U.S  Department  of  Health  and  Human  Services,  then  the  total  monthly 
cost  would  have  been  $30  million  or  $360  million  per  annum,  the  federal 
goveniment  assuming  the  greater  part  of  the  expense.  For  comparative 
purposes,  the  total  1982  AFDC  expenses  of  the  federal  government  were 
$8.4  billion." 

Fuithennoie,  federal  food  stamp  benefits  are  easily  available  to 
unemfrioyed  and  underemployed  workeis  and,  of  course,  to  households  on 
AFDC  programs.  We  calculated  that  job  displacement  by  illegal  aliens 
could  cost  the  federal  government  an  average  of  $200  in  food  stamp  outlays 
per  month  for  each  displaced  worker  with  family  dependents.  (As 
previously  indicated,  the  federal  government  pays  all  the  costs  of  the 
program,  except  local  administrative  costs.)  For  1  million  such  displaced 
woikeis  the  total  monthly  cost  would  be  $240  million,  or  $2.88  billion  for 
the  year.  Total  federal  food  stamp  costs  in  1982  were  $1 1.5  billion. 

In  addition,  we  estimate  that  other  assistance  costs  funded  by  federal  and 
local  governments  as  a  consequence  of  3  J  million  displaced  U.S.  workers 
in  1982  could  have  run  approximately  $3  billion  per  year.  Such  costs  would 
include  Medicaid  benefits,  public  housing  or  rental  subsidies, 
Sttppfementary  Security  Income  for  elderiy  dependents,  child  nutrition  and 
school  lunch  subsidies  and  some  county  welfare  aid. 

In  1982,  the  two  costs,  that  of  displacement  of  US.  workers  and  of 
illegals  receiving  taX'Supported  services,  amounted  to 
approidmately  $35  billion  per  annum. 


Defendeis  of  the  "undocumented  taxpayer"  thesis  will  argue  that  the  job 
displaoement  costs  that  we  have  outlined  are  more  than  offset  by  illegal 
aliens  who  pay  their  share  of  taxes  but  do  not  use  their  share  of 
tax-snppofled  social  insurance  programs:  a  "windfall"  However,  we 
estimated  diat  federal  and  state  income  taxes  and  Social  Security 
contributions,  as  well  as  workman's  compensation  deductions  not  paid  by 
employers  of  undocumented  labor  in  19KZ,  amount  to  at  least  $7.4  billion. 
This  calcnlation  used  an  average  wage  of  $4.87  per  hour,  a  normal  work 
year  of  2060  hours,  55  million  workers,  a  33  percent  tax  rate  overall  and, 
conservatively,  an  average  40  percent  nonpayment  rate.  This  does  not 
inchide  the  underpayment  of  income  taxes. 

Here  one  also  considers  that  a  large  percentage  of  immigrants  who  work  for 
immigrants  in  ethnic  colonies  and  barrios  do  not  pay  taxes,  nor  contribute 
any  sort  of  a  "windfall"  to  the  Social  Security  fund.  Yet,  obviously,  this 
group,  including  dependents,  young  and  old,  uses  tax-supported  social, 
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i.dufatior..i!  :.n -.        iih  seniccs.  ruch  of  which  is  provided  through  federal 
cnmlcmc.T;      ■        „-.  lor  disad\.:/..ii!cd  groups. 

No  doubt  consumer  and  real  estate  taxes  paid  by  illegal  aliens,  even  in 
rental  housing,  help  to  cover  some  of  the  foregoing  costs,  but  this  is  offset 
by  money  immigrants  send  to  the  home  country.  In  their  1976  study.  North 
and  Houstoun  estimated  that  about  80  percent  of  illegal  alien  workers  sent 
such  remittances,  an  average  of  $151  per  month Jor  each  alien  and  an 
average  of  S129  per  month  for  Mexican  aliens. 

Juan  Diez-Canedo,  who  studied  money  orders  sent  to  Mexico,  figured  the 
average  remittance  sent  in  1975  by  Mexicans  in  Texas  at  $209  per  month, 
compared  to  North's  average  of  $151  from  all  states.  The  federal  minimum 
wage  was  then  $2.10  per  hour.  This  would  mean  that  Mexican  workers  in 
Texas,  legal  and  illegal,  were  then  sending  'home"  at  least  50  percent  of 
their  earnings,  or  more. 

A  San  Diego  County  smdy  of  1977  by  Villalpando  and  others  found  that  71 
percent  of  Mexican  illegals  sent  out  an  average  monthly  payment  of  $138, 
or  $96.7  million  annually.  At  that  time  there  were  an  estimated  92,000 
undocumented  aliens  in  that  county,  mostly  employed,  and  mostly 
Mexicans.' 

Veteran  immigration  officers  think  it  reasonable  to  assume  that 
undocumented  Mexican  workers  alone,  who  may  number  3  to  4  million, 
counting  seasonal  agriworkets,  may  presently  be  sending  around  $3  billion 
a  year  to  Mexico. 

In  any  case,  if  we  were  to  total  up  the  probable  job  displacement  costs 
caused  by  undocumented  workers  in  the  American  economy  in  1982,  that 
sum  could  easily  be  over  $30  billion. 

Then  one  might  add  the  cost  of  illegal  aliens  using  tax-supported  programs. 
If  one  were  to  assume  9  million  illegals  with  dependents  in  the  United 
States  in  1982,  as  we  do.  then  the  cost  for  such  aliens  in  tax-supponed 
programs  would  be  close  to  55  billion.  Here  we  accept  the  INS  table  as  a 
range  of  plausible  estimates  with  respect  to  the  following  cost  categories: 
education,  unemployment  compensation,  welfare,  health  care  and  law 
enforcement  needs.  However,  we  believe  that  the  net  tax  contribution  of 
undocumented  aliens  is  probably  much  less  than  that  indicated  by  the  INS, 
for  the  reasons  previously  given. 

The  two  costs  uken  together,  that  of  displacement  of  U.S.  workers  and  of 
illegals  receiving  tax-supported  services,  amount  to  approximately  $35 
billion  per  annum.  One  may  give  or  take  a  few  billion,  but  by  any 
measurement,  by  any  set  of  assumptions,  cheap  alien  labor,  considered  from 
all  angles,  including  sii^ctural  unemployment  for  blacks  and  Chicanos,  is 
anything  but  a  subsidy  for  the  American  economy,  society  and  educational 
system.  It  follows  that  the  windfall  with  respect  to  undocumented  Third 
World  aliens,  as  perceived  by  free-market  economists  like  Simon  and 
migration  experts  like  Bustaraanie  and  Cornelius,  is  another  of  those  myths 
that  surround  the  subject. 
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U.S.  Is  Becoming  "Low-Wage"  Model 

Association  Trends 

The  U.S.  is  "gradually  and  silently"  becoming  a  low-skill,  low-wage  nation, 
warned  Ira  Magaziner.  chainnan  of  the  Commission  on  the  Skills  of  the 
American  Work  Force  of  the  National  Center  on  Education  and  the 
Economy. 

Presenting  the  results  of  a  study  by  the  Commission,  America's  Choice,  at 
the  recent  American  Federation  of  Teachers'  biennial  QuEST  (Quality 
Educational  Standards  In  Teaching)  conference  in  Washington,  Magaziner 
cited  an  unprepared  work  force  as  the  reason  American  productivity  is 
falling  behind  other  industrialized  nations.  Real  wages  will  continue  to  drop 
unless  a  radical  change  takes  place  in  how  workers  are  trained  —  "teams  of 
workers  are  needed  who  can  plan  and  achieve  their  own  goals  and  be 
thinking  members  of  their  own  organizations,"  he  said.  Only  then  will 
America  be  competitive,  and  able  to  introduce  new  products,  customize 
products  and  services,  and  maintain  high  quality. 

The  U.S.  is  becoming  a  low-wage  model;  we  put  a  picture  of  the 
hamburger  on  the  cash  register  instead  of  assuming  thai  the 
worker  can  read. 


Association  Trends  is  the 
national  weekly  newspaper  f, 
association  executives  and 
suppliers.  Established  in  19' 
is  published  every  Friday. 


Unfortunately,  few  efforts  have  been  made  to  connect  U.S.  education  to  the 
needs  of  this  high-skill  work  environment.  According  to  Magaziner, 
employers  do  not  reward  workers  for  success  in  high  school  —  98  percent 
did  not  look  at  a  school  n-anscript  and  only  5  percent  expressed  concern 
about  their  workers"  educational  skills.  "The  U.S.  is  becoming  a  low -wage 
model:  we  put  a  picture  of  the  hamburger  on  the  cash  register  instead  of 
assuming  that  the  worker  can  read,"  he  said. 

Any  hope  of  maintaining  high  wages  with  the  current  education  and  skills 
of  American  workers  "is  quickly  disappearing"  as  more  companies  rely  on 
pan-time  and  temporary  workers,  cut  back  on  benefits  for  current  workers 
or  simply  move  their  operations  overseas. 

Instituting  national  goals  and  high  standards  for  students  prior  to  their 

entering  college  or  a  technical/professional  program  is  high  on  the  list  of  the 

Commission's  recommendations  outlined  by  Magaziner.  This  would 

include  the  requirement  that  all  smdents  achieve  a  "certiricate  of  initial  us.  is  Btcoming-Low-Wige"  Modti. 

masterv'  before  graduation  from  high  school.  A^oc,au«,  Trends.  A»g»s.  i6.  i99i 
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Essential  to  this,  reported  the  Commission,  is  guaranteeing  students  the 
right  to  achieve  these  standards  by  creating  alternative  learning 
environments  where  necessary.  Requiring  that  students  under  18  who  want 
to  work  have  their  certificate  of  initial  mastery  will  help  them  feel  they  have 
a  stake  in  staying  in  school.  Other  Commission  recommendations: 

•     Create  professional,  technical  and  apprenticeship  programs  for  the 
75%  of  students  who  do  not  go  on  to  four-year  colleges  and 


5  and  insist  that  business  define  the  standards  they  need  so 

that  there  is  a  closer  correlation  between  education  and  the  workplace. 

•  Ask  einployeis  to  set  aside  1  percent  of  their  payroll  for  training  and 
educating  workers  or  have  them  contribute  that  amount  to  a 
state-adnunistered  training  fund. 

•  Create  "sensi"ble  labor  market  policies"  that  include  a  system  of 
employment  and  training  boards  to  organize  and  govern  the  nation's 
education  and  training  system.  Training  programs  now  are 
"hodge-podge." 

Progress  to  date  in  adopting  the  Commission's  recommendations  with  state 
departments  of  legislature  are  impressive.  Commissioners  have  met  with 
the  governors  in  more  than  30  states,  and  15  states  —  Arkansas,  California, 
Delaware,  Indiana,  Louisiana,  Minnesota,  Mississippi,  New  Mexico,  New  ' 
Yoric,  Oregon,  Rhode  Island,  South  Carolina,  Utah,  Virginia  and 
Washington  —  have  either  introduced  bills  or  are  in  the  process  of 
implementing  education-workplace  programs  based  on  America 's  Choice. 
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Free  Trade  And  Cheap  Labor: 
The  President's  Dilemma 

Lindsey  Grant 


Foresight  Ls  tlie  art  of  recognizing  how  changes  in  one  sector  may  affect 
policies  in  anotlier.  Lacking  a  systematic  foresight  process,  our  government 
is  apt  to  be  astonished  by  results  it  did  not  anticipate.  The  President's 
pursuit  of  hemisplieric  free  trade  is  a  dramatic  and  potentially  tragic  case 
in  point.  The  demographics  of  Central  and  South  America  threaten  to  make 
a  disaster  of  a  policy  thai  was  envisaged  as  simply  an  economic  and  trade 
issue.  This  paper  is  an  effort,  by  a  writer  widi  foresight  and  erstwhile 
Deputy  Assistant  Secretary  of  State  for  Environment  and  Population 
Affairs,  to  make  tliose  missing  connections. 

The  President  has  embarked  upon  a  project  to  create  a  hemispheric  free 
trade  area,  with  Canada  already  aboard  and  negotiations  with  Mexico  next 
on  the  agenda.  Congress  has  tentatively  acquiesced.  It  has  given  the 
President  authority  to  negotiate  an  agreement  with  Mexico,  reserving  only 
the  right  to  say  yes  or  no  to  the  entire  package. 


Lindsey  Grant,  a  retired  Foreign 
Service  Officer  and  China 
specialist,  is  the  author  of 
Foresight  and  National  Decisioni, 
the  Horseman  and  the  Bureaucra: 
and  various  other  publications  c- 
governmental  decision  making, 
population,  resource  and 
environmental  issues. 


Figure  2 
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Organized  labor  has  tried  unsuccessfully  to  focus  attention  on  the 
implications  for  American  wages  and  employment,  but  nobody  has  really 
looked  at  the  numbers,  and  the  environmental  movement  has  yet  to  address 
the  demographic  implications  and  what  they  mean  for  our  future. 

Congress  and  the  President  would  do  well  to  scrutinize  the  proposal  more 
closely.  There  are  theoretical  and  even  real  arguments  for  free  trade,  but 
there  are  land  mines  in  the  present  project 

The  DikiBiiia  Defined 

With  the  collapse  of  socialism  as  a  means  of  organizing  economies,  the 
proponents  oi  laissa-faire  have  been  riding  high.  It  is  now  very  unpopular 
to  argue  with  Adam  Smith  and  the  "invisible  hand"  of  the  unfettered 
market,  or  with  the  idea  of  "comparative  advantage."  However,  the  classical 
economists  never  promised  a  good  deal  for  the  worker,  that  came  later,  with 
increased  worker  bargaining  power.  As  John  Cobb  and  Herman  Daly  have 
pointed  out,  "comparative  advantage"  was  premised  on  the  assumption  that 
capital  and  technology  would  suy  put  and  would  not  depart  for  the 
"backward  regions"  of  the  period.  It  was  a  comfortable  doctrine  for 
Englishmen  when  England  was  on  top  of  the  heap. 

Free  trade,  despite  the  textbook  arguments  in  its  favor,  creates  a  basic 
problem:  in  a  situation  with  free  movement  of  goods  and  technology  and 
capital  —  but  not  of  labor  —  what  happens?  Employers  tend  either  (a)  to 
move  toward  the  cheaper  labor,  or  (b)  to  press  for  removal  of  impediments 
to  importing  cheap  labor. 

Choice  (a)  leads  to  die  loss  of  jobs  in  the  United  States  —  as  industries 
produce  goods  in  Mexico  for  sale  in  the  U.S.  —  and  falling  wages  as  a 
result  Choice  (b)  leads  to  similar,  but  not  identical,  results  as  the 
importation  of  cheaper  labor  drives  the  price  of  labor  down. 

The  maquUadora  factories  along  the  U.S.-Mexican  border,  taking 
advantage  of  a  limited  free  trade  arrangement,  are  an  existing  example  of 
strategy  (a).  Major  U.S.  companies  such  as  AT&T,  Chrysler,  Ford,  General 
Motors,  General  Electric,  Electrolux  and  Zenith  have  moved  in,  and 
employment  has  risen  to  nearly  400,000  —  at  wages  less  than  one-tenth  of 
those  in  the  U.S.  Those  jobs  disappeared  from  the  U.S.  Apologists  argue 
that  die  U.S.  would  have  lost  the  jobs,  anyway,  to  cheap  foreign  labor,  but 
this  is  not  necessarily  an  argument  for  facilitating  the  process. 

The  process  is  far  from  instantaneous.  There  are  reasons  for  hesiution: 
entrepreneurs'  concern  as  to  the  prospects  for  economic  and  political 
stability;  the  lack  of  infrastructure  such  as  good  roads,  reliable  power,  urban 
services,  and  banks;  inertia.  However,  those  faaories  demonstrate  that  the 
process  does  move. 


Ah  impoverished  Madeo  generating  streams  of  illegal  migrants 
eould  generate  massive  problems  for  the  US.  and  American  labc 


The  Immigration  Reform  &  Conffol  Act  of  1986  (IRCA)  provides  a  good 
example  of  strategy  (b).  Commercial  farm  interests,  as  their  price  for 
passage  of  the  act  put  in  a  provision  making  it  very  easy  for  farm  laborers 
(or  people  who  claimed  to  be  farm  laborers)  to  legalize  their  residence  in 
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the  U.S.  When  the  Just  settled,  1.3  million  people  had  applied,  including  1.1 
million  Hispanics,  1  million  of  them  Mexican.  The  problem  is  that  the 
Bureau  of  Labor  Statistics  believes  there  were  only  234,000  real  Hispanic 
farm  workers  in  the  country,  including  U.S.  citizens  and  those  here  legally. 
The  New  York  Times  headlined  it  "Fraud  On  A  Massive  Scale,"  but  almost 
all  these  "farmers"  have  been  admitted. 

This  rather  sordid  example  dramatizes  the  pressures  from  would-be 
immigrants  and  from  employers  willing  to  facilitate  the  Qow  of  cheap  labor, 
whatever  the  by-products. 

The  Mexican  Government  in  its  submission  at  the  Uruguay  Round  of 
GATT  (the  General  Agreement  on  Trade  &  Tariffs)  said  that  "The 
expansion  of  the  service  exports  of  developing  countries  and  their  increased 
participation  in  world  trade  in  services  depends  on  the  liberalization  of 
cross-border  movement  of  personnel,  covering  unskilled,  semi-skilled  and 
skilled  labor, . . ."  Take  good  note  of  that  statement.  They  are  forewarning 
us  that  we  will  not  necessarily  have  free  trade  on  our  terms;  they  need  to 
unload  people  as  well  as  goods,  and  they  want  legal  access  to  the  market  for 
services  in  the  U.S.,  not  just  more  manufacturing  jobs  in  Mexico. 

The  alternative  of  accelerated  immigration  is  more  threatening  than  the  loss 
of  manufacturing  jobs.  Only  part  of  the  manufacturing  sector  is  mobile  and 
can  pick  up  and  leave.  If,  as  part  of  a  free  trade  agreement,  we  accede  to  the 
Mexican  demand  for  "liberalization  of  cross-border  movement,"  we  invite 
low-wage  competition  into  services,  transportation,  construction,  agriculture 
—  i.e.,  into  the  entire  economy.  More  broadly,  we  accelerate  U.S. 
population  growth. 

Why,  in  the  face  of  the  potential  impacts,  does  the  President  seek  a  free 
trade  agreement  (PTA)?  There  are  reasons.  Cheap  labor  means  cheaper 
consumer  goods.  A  wider  trading  area  offers  economies  of  scale  and 
benefits  American  business.  The  prospect  of  investment,  more  employment 
and  greater  exports  will  help  Mexico,  and  we  have  a  stake  in  the  well-being 
of  our  neighbor.  Indeed,  an  impoverished  Mexico  generating  streams  of 
illegal  migrants  could  generate  massive  problems  for  the  U.S.  and 
American  labor. 

With  Europe  moving  toward  economic  union  and  the  possibility  of  higher 
walls  against  U.S.  trade,  the  U.S.  may  feel  the  need  for  a  trading  area  of  its 
"own."  This  may  be  necessary  if  the  worid  continues  its  drift  toward 
regional  trading  arrangements.  However,  the  comparison  with  the  European 
G)mmunity  is  strained.  The  European  Community  does  not  incorporate  the 
vast  wage  and  fenility  differentials  that  would  characterize  a  Mexico-U.S. 
free  trade  zone.  Moreover,  there  is  no  indication  that  Mexico  expects  to 
offer  the  U.S.  a  preferential  status  in  investments.  Without  such  a 
preference,  a  free  trade  agreement  would  facilitate  European  investment  in 
Mexico,  selling  the  products  to  the  U.S.  market. 

The  Constitution  obligates  the  President  to  "promote  the  general 
>velfare"  of  the  US.,  not  of  foreigners  who  may  be  victims  of  a 
demographic  imbalance  that  got  out  of  control,  even  though  they 
may  be  deserving,  and  in  need  of  work. 
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Tlie  President's  dilemma,  of  course,  is  the  conflict  between  the  advantages 
offered  by  free  trade  and  the  potential  impact  upon  U.S.  wages, 
employment  and  population  growth.  It  raises  a  fundamental  question:  do  we 
want  to  try  to  preserve  our  wage  differential  in  a  world  four- fifths  of  which 
is  less  developed?  In  the  third  world,  the  engine  of  population  growth 
generates  so  many  potential  workers  that  Ricardo's  Iron  Law  drives  wages 
down  toward  subsistence  levels.  Are  we  willing  to  let  it  happen  here? 

The  DOemma  Ignored 

If  the  administration  sees  the  dilemma  as  an  impediment  to  its  free  trade 
proposals,  it  has  not  admined  it,  and  U.S.  Trade  Representative  Carla  Hills 
has  called  the  proposed  Mexican  agreement  "the  first  step  toward  President 
Bush's  longer  term  goal  of  hemispheric  free  trade."  An  early  target, 
presiunably,  will  be  the  moribund  Central  American  Free  Trade  Area. 

Ms.  Hills,  questioned  in  Gingress  about  the  impact  upon  U.S.  labor,  said 
"Our  studies  show  . . .  businesses  will  not  migrate  to  Mexico  because  of  the 
poor  infrastructure  and  because  U.S.  workers  are  more  skilled  and 
productive  than  Mexican  workers." 

An  MIT  professor,  supporting  the  proposed  free  trade  agreement,  says 
"American  workers  lack  skills,  not  jobs." 

A  journalist  argues  that "...  every  job  lost  by  an  American  will  go  to  a 
Mexican  who  is  poorer  and  more  desperate. . . .  Piously  denying  Mexicans 
such  jobs  does  nothing  to  improve  the  alternatives  (sic)." 

Those  three  (xoponents  dismiss  the  issue  in  mutually  contradictory  ways, 
but  they  have  one  thing  in  common:  none  of  them,  apparently,  gives  a  damn 
about  U.S.  labor.  They  share  a  ruthless  and  frightening  vision  of  the  nature 
of  society.  If  it's  good  for  business  and  promises  to  lower  prices,  it  makes 
no  difference  what  effect  a  policy  may  have  on  the  poor. 

Workers  and  the  unemployed  are  people,  too.  Policy  should  not  be  a 
zero-sum  game.  The  image  of  the  nation  as  a  chance  collection  of  hostile 
interests  is  finally  self-destructive.  It  offers  little  promise  of  preserving  a 
society  capable  of  acting  for  the  common  good,  in  economic  policy, 
environmental  protection  or  anything  else.  Evenmally,  we  are  all  hurt  if  we 
destroy  the  purchasing  power  of  the  working  class. 

There  is,  perhaps,  a  real  conflict  of  moral  goals  involved  in  this  blindness  to 
one's  fellow  citizens.  A  generation  raised  on  the  idea  of  a  shared  planet,  for 
whom  the  only  "aliens"  are  from  outer  space,  may  find  it  hard  to  value  a 
\JJS.  worker's  prosperity  higher  than  a  foreigner's. 

The  US.  labor  market  needs  skills,  not  numbers.  The  last  thing  we 
need  is  an  increase  in  mass  migration. 


A  firm  moral  position,  tightly  held,  is  a  good  way  to  blind  oneself  to  the 
consequences  of  what  one  advocates.  Those  who  take  this  position  are 
generally  not  from  the  economic  classes  that  are  hun,  and  they  play  into  the 
hands  of  employers  who  are  unconcerned  about  the  well-being  of  either 
American  or  foreign  labor. 
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n.^rc  jrc  .  ..■..->  u.s  I.-)  now  rnucr.  we  can  uo  w,t  ir.c  woriu.  .\:i  .xracncans,  we 
have  obligaiions  lo  eacn  oiher.  and  lo  our  tijscendanis. 

The  Question  Of  Scale 

The  U.S.  International  Trade  Commission  (USITC)  studied  the  probable 
impacts  of  a  free  trade  agreement  on  the  U.S.  economy.  It  devoted  just  over 
one  page  (out  of  74)  to  poteniiai  labor  effects. 

It  concluded  that  there  would  probably  be  "little  effect"  on  overall  U.S. 
employment  in  times  of  full  employment  but  more  effect  in  times  of  less 
than  full  eraployraent.  This  is  a  common  sense  proposition.  It  should,  I 
believe,  be  sending  us  a  signal.  Formal  unemployment  has  risen  to  6.8 
percent.  Beyond  that,  discouraged  workers  are  dropping  out  of  the  labor 
force  and  are  no  longer  counted.  For  a  better  measure  of  the  problem,  look 
at  the  percentage  of  young  (20-24  year  old)  people  who  have  not  found  full 
time  jobs;  they  are  the  ones  who  bear  the  brant  of  mass  immigration.  The 
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proportion  in  1990  was  50  percent  for  blacks  (up  from  48  percent  in  19S9), 
38  percent  for  Hispanics  (not  all  immigrants  or  their  children  find  jobs,  but 
the  "safety  net"  is  better  here  than  in  Mexico),  and  30  percent  for  whites. 

The  USITC  report  said  that  the  wage  gap  between  the  two  countries  would 
narrow,  and  that  unskilled  U.S.  workers  would  suffer  but  it  saw  skilled  U.S. 
labor  as  profiling  from  the  growth  of  exports.  It  noted  that  differences  in 
population  growth  rates  might  susuin  migratory  pressures  into  the  U.S., 
affecting  U.S.  wages,  but  said  that  "this  possibility  was  not  examined 
separately." 

The  USITC,  like  the  nation,  seems  unwilling  to  come  to  grips  with 
demographic  change  and  the  labor  implications.  This  may  result  in  part 
from  a  failure  to  recognize  the  size  of  the  problem.  During  the  entire  debate, 
nobody  has  undertaken  lo  bnng  this  simple  issue  of  scale  into  focus,  and 
that  is  what  I  propose  to  do  here. 
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We  may  perhaps  still  tend  to  think  of  Mexico,  Central  America  and  the 
Caribbean  (or,  for  brevity,  "meso- America")  as  "little  countries  to  the  south 
of  08."  In  1930,  they  were  only  one-fourth  as  populous  as  the  U.S.  Now 
look  at  Figure  2.  The  population  of  those  countries  has  doubled  since  1960 
and  will  be  approaching  that  of  the  United  Slates  by  2020. 

This  is  just  the  tip  of  the  issue.  Because  of  the  dynamics  of  population 
growth,  the  growth  is  even  faster  in  the  age  groups  that  are  just  entering  the 
labor  market.  Figure  3  shows  the  20-24  age  cohorts  at  successive  10  year 
periods.  In  2010,  among  our  southern  neighbors,  that  group  will  be  as  large 
as  in  the  U.S.  In  2020,  it  will  be  larger.  One  is  entitled  to  be  skeptical  of 
most  demographic  projections,  but  not  these.  Those  cohorts  through  2010 
are  already  bom. 

Finally,  Figure  4  is  perhaps  the  most  frightening  of  all.  It  gives  the  net 
change  in  the  working  age  population  in  five-year  periods,  by  deducting  the 
numbers  leaving  their  working  years  from  those  entering  them.  This  is  the 
real  measure  of  the  problenL 

Th*  President  has  yet  to  learn  that  he  cannot  solve  fundamental 
issues  with  temporization. 


Not  all  those  young  people  will  be  seeking  jobs,  but  most  of  them  will, 
particularly  if  there  are  jobs  available.  In  a  happier  world,  they  should  be 
able  to  find  them.  We  would  all  profit  if  the  young  women  could  find  jobs, 
since  this  would  be  a  powerful  incentive  to  reduce  fertility,  and  reduced 
fertility  in  turn  is  the  only  long-term  escape  from  the  population  trap  they 


In  the  real  woiid,  their  numbers  limit  their  opportunities  and  keep  wages 
down,  and  the  young  people  try  to  escape. 

The  common  wisdom  (more  a  guess  than  an  estimate)  is  that  half  the  labor 
force  in  the  region  is  already  unemployed  or  under-employed.  Just  to  keep 
things  from  getting  worse,  tiiose  societies  must  create  jobs  faster  than  the 
United  States  did  in  the  1970s  and  1980s,  in  economies  that,  altogether,  are 
abont  ViTth  as  large  as  the  U.S.  economy. 

Faced  with  deteriorating  infrastructures,  economies  that  cannot 
provide  employment  for  the  growing  ranks  of  semi-literate  and 
unskilled  youth,  with  problems  of  urban  violence,  drugs  and  crime, 
nugor  American  cities  do  not  need  in-migration  of  unassimilated 
poarHispanics, 


It  would  require  an  investment  of  perhaps  $50-S200  billion  per  year  (at  a 
very  rough  guess)  to  enable  those  meso-American  cohorts  to  find  jobs.  That 
is  a  substantial  share  of  their  entire  GNP.  Are  Mexico  and  its  neighbors 
likely  to  accomplish  their  Herculean  task?  With  the  best  will  in  the  world 
— or  a  level  of  foreign  investment  that  would  pauperize  the  sending 
coimtry  —  one  must  conclude:  "almost  certainly  not."  As  a  result,  the 
pressures  will  mount  to  migrate  to  the  only  accessible  place  where  there  are 
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jobs:  ihe  United  States.  I  can  sympathize.  If  I  were  courageous,  and  young, 
and  in  their  shoes,  I  would  do  the  same. 

By  contrast,  the  United  States  during  the  next  generation  may  hope  to  see 
its  job  market  come  into  better  balance,  with  a  slowdown  in  the  rate  of 
growth  and,  potentially,  a  reduction  in  the  present  oversupply  of  unskilled 
labor.  (1  underscore  the  word  "hope."  We  will  shortly  see  why.) 
Figure  4 

GROWTH  OF  WORKING  AGE  POPULATION 

Entrants  Less  Departures,  5-Year  Totals 


I  Meiico     ■  C«nlr»l  Americ*    □  Caribbean     □  U.S.     | 


This  raises  again  the  question:  Where  do  our  responsibilities  lie?  and  the 
President's?  The  Constitution  obligates  him  to  "promote  the  general 
welfare"  of  the  U.S.,  not  of  foreigners  who  may  be  victims  of  a 
demographic  imbalance  that  got  out  of  control,  even  though  they  may  be 
deserving,  and  in  need  of  work. 

Let  us  turn  (Pigure  5)  to  a  closer  look  at  the  demographics  of  the  U.S.  labor 
force.  The  numbers  here  are  somewhat  larger  than  they  are  for  the  same 
cohorts  in  Figure  3.  That  is  because  the  projection  is  more  recent  and  more 
realistic.  The  UN  projections  reflect  assumptions  about  migration  and 
fenility  that  have  already  been  overtaken.  The  future,  in  other  words,  is 
already  happening. 

This  graph  makes  clear  that  the  U.S.  is  not  simply  a  white  (or  black  and 
white)  country  facing  infiltration  by  other  culnires.  We  are  already  well  on 
the  way  to  being  a  rai.xed  society.  I  have  taken  the  projection  out  to  2050 
because,  although  projections  so  far  ahead  are  necessarily  conjectural,  it 
shows  the  direction  of  present  movement.  That  graph  suggests  that  the 
moral  choice  1  mentioned  above  is  blurred  in  an  unexpected  way.  Because 
of  their  higher  fenility,  minorities  —  and  panicularly  U.S.  Hispanics  —  are 
most  heavily  represented  in  the  younger  working  age  cohort,  and  most 
exposed  to  competition  from  immigration  or  the  effects  of  free  trade  and 
cheap  labor.  They  are  the  ones  who  will  be  hurt. 

Elsewhere  in  the  NPG  Forum  series.  Vernon  Briggs  has  made  an 
impassioned  case  for  less  rather  than  more  immigration,  and  for  efforts  to 
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peisnade  the  less  educated  to  bring  their  fertility  down  toward  that  of  the 
educated,  as  steps  toward  helping  them  escape  the  cycle  of  poverty.  The 
U^.  labor  market  needs  skills,  not  numbers.  It  cannot  absorb  the  current 
snpply  of  unskilled  people.  The  last  thing  we  need  is  an  increase  in  mass 
migration. 

To  sum  it  up:  the  demographic  problems  of  our  southern  neighbors  are  so 
huge  that  they  are  already  spilling  over  into  the  United  States,  and  they 
threaten  to  do  so  on  a  much  larger  scale  in  the  next  few  decades.  This  will 
happen  whatever  we  do  about  free  trade,  but  a  free  trade  agreement  — 
particularly  one  negotiated  by  an  administration  that  seems  to  be  unaware 
of  the  demographic  realities  —  will  worsen  the  impact  upon  U.S.  labor. 

Rationalizing  The  Problem  Away 

Seveial  lines  of  argument  are  used  to  dismiss  concerns  about  the  labor 
impact  of  free  trade. 

One  argument  is  that,  since  average  tariffs  into  the  U.S.  are  only  about  4 
percent  and  into  Mexico  1 1  percent,  a  free  trade  agreement  will  not  really 
have  all  that  much  impact. 

The  imposed  North  American  Free  Trade  Agreement  threatens  a 
trade-off  of  long-term  structural  change  in  the  US.  economy  and 
society  in  exchange  for  immediate  benefits  that  have  been  oversold. 


One's  initial  response  is:  "then  why  bother?"  In  fact,  however,  Carla  Hills 
has  told  Congress  that  improving  the  investment  climate  is  on  our  list  of 

ngures 

THE  U.S.  JOB  SEEKING  COHORT 
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things  to  negotiate.  That  will  make  a  difference,  because  it  will  encourage 
capital  to  go  there  and  thus  to  transfer  job  opponunities  out  of  the  U.S. 
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Another  tree  trade  argument  is  thai  the  best  way  of  controlling  migration  is 
to  make  Mexico  so  prosperous  that  Mexicans  will  feel  no  need  to  migrate. 
The  numbers  1  have  cited  should  dispose  of  that  argument 

Another  argument,  from  a  respected  economist,  is  that  prosperity  in  Mexico 
will  generate  demand  for  imports  from  the  U.S.,  thereby  generating  enough 
jobs  to  make  up  for  those  lost  in  the  initial  transaction.  Sort  of  "pay  now; 
play  later."  This  kind  of  generalization  is  easy  to  make,  but  U.S.  experience 
in  the  past  20  years  suggests  that  it  should  be  recognized  for  what  it  is:  an 
unproven  and  unceruin  hypothesis. 

The  same  economist,  in  the  same  anide.  made  two  other  arguments:  Gist, 
investment  will  go  somewhere  else  if  it  does  not  go  to  Mexico,  and  we  have 
an  interest  in  seeing  it  go  to  Mexico.  Second.  "There  is  no  practical  way  for 
us  to  close  our  border."  In  other  words,  we  have  to  make  the  best  of  it  and 
try  to  help  Mexico's  economy  grow  faster  than  its  labor  force.  He  did  not 
get  into  the  numbers,  and  the  statistics  I  have  already  cited  would  suggest 
that  this  is  simply  wishful  thinking. 

I  am  not  sure  I  would  go  to  an  economist  for  advice  as  to  whether  we  can 
effectively  patrol  our  border,  but  one  commonly  heats  that  it  is 
"impossible "  —  a  convenient  way  of  dismissing  any  proposal  to  try  it  I 
wonder  if  our  economist  sought  the  advice  of  experts.  Starting  perhaps  with 
the  Immigration  and  Naturalization  Service,  which  has  views  on  the  matter. 

If  no  effon  is  made  to  control  the  anticipated  movement  —  which  is  not 
necessarily  the  same  thing  as  "closing  our  border"  —  we  will,  in  effect,  be 
making  the  decision  to  go  with  the  tide  and  give  up  any  effort  to  preserve 
the  wage  structure  the  U.S.  has  enjoyed. 

Foreclosing  The  Future 

At  this  dispiriting  thought,  readers  may  wonder  whether  we  should  not 
indeed  let  it  happen  and  accept  the  prospect  of  sharing  the  wage  levels  of  an 
increasingly  crowded  world. 

The  costs  go  much  beyond  the  wage  and  employment  issue.  Let  me  identify 
the  other  issues,  even  if  space  does  not  permit  a  fuller  treatment  of  them. 

Population.  I  said  earlier  that  the  consequences  of  exporting  jobs  are 
similar  but  not  identical  to  those  of  importing  labor.  One  difference  of 
course  is  population  growth.  At  current  fertility  and  immigration  levels,  the 
country  will  pass  the  400  million  mark  some  time  around  2050.  (It  is  now 
about  250  million.)  A  change  of  a  half  million  in  annual  net  itnmigration 
would  represent  a  chance  of  about  50  million  in  the  2050  population,  and 
more,  of  course,  in  subsequent  years. 

Environment  Paul  and  .\i\ne  Ehrlich  have  pointed  out  that  the  U.S.  is  the 
world's  leading  source  of  pollution,  because  of  the  combination  of  large 
population  and  high  consuraprion.  Any  policy  that  serves  to  increase 
immigration  worsens  thai  problem.  The  Ehrlichs  argue  that  our  policies 
should  be  leading  to  a  tailing  rather  than  a  rising  population. 

The  same  potential  migrants,  if  they  stay  in  raeso-America,  will  intensify 
the  rapid  forest  destruction  and  soil  erosion  that  now  characterize  the  area. 
They  will  probably  not  contnbuie  so  much  to  acid  precipitation  and  the 
greenhouse  effect,  but  that  is  a  very  tentative  "probably."  It  depends  on  the 
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rate  of  industrialization  in  the  area,  success  or  failure  in  imposing 
environmenul  controls  on  the  new  factories,  and  how  the  closure  of 
emigration  options  affects  fertility. 

This  suggestt.  tentatively,  that  option  "a"  (exporting  jobs)  is  less  damaging 
to  the  U.S.  than  importing  workers  (option  "b"). 

Resources.  SimUar  reasoning  applies  to  resources.  David  and  Marcia 
Pimentel  argue  that  the  present  pancra  of  U.S.  agriculture  —  high  energy 
inputs  and  monocultures  —  is  unsustainable  not  just  because  of  prospective 
nsmg  energy  costs,  but  because  it  is  vulnerable,  increasingly  subject  to  loss 
from  pests,  and  leading  to  impoverishment  of  our  soil,  groundwater  and 
wedand  resources. 


Mexico  needs  capital  more  than  American  capital  needs  Mexico. 


Lflce  the  Ehrlichs,  they  advocate  a  smaller  U.S.  population.  Particularly  if 
population  growth  drives  up  domestic  demand,  we  face  a  daunting  prospect- 
that  the  Umted  States  may  eventually  stop  being  a  grain  exporter.  Grain 
importmg  nations  would  suffer  immediately.  U.S.  consumeis  would 
eventuaUy  feel  the  pinch,  since  there  are  no  potential  residual  grain 
exporters  to  replace  us. 

Something  of  the  same  calculus  applies  to  forests.  Our  per  capita  supply  of 
standing  timber  has  been  declining  for  decades.  We  have  been  able  to 
mamtain  production  through  timber  farms  and  the  destruction  of  old 
growth,  but  the  environmental  benefits  of  timber  plantations  do  not  begin  to 
compare  with  natural  stands. 

A  turnaround  in  population  growth  would  help  deal  with  these  issues; 
growtij  tiirough  immigration  would  intensify  them. 

Option  "a"  is  the  lesser  evil.  If  it  leads  to  Mexican  prosperity  it  may 
intensify  the  pressure  on  U.S.  resources  in  a  free  trade  situation,  but  it  does 
not  directiy  contribute  to  U.S.  population  growth. 

Energy.  This  is  a  special  sub-case  of  the  resource  issue. 

Population  growth,  particularly  in  the  high-consumption  U.S.,  intensifies 
the  problem  as  we  approach  the  end  of  the  oil  era.  With  U.S.  resources 
equivalent  to  about  15  years'  consumption,  conservation  and  the  limitation 
of  demand  become  criticaUy  important  We  already  import  half  our 
petroleum,  and  we  cannot  afford  the  foreign  exchange  to  import  more 
Perhaps  the  centtal  strategic  issue  before  the  country  is  managing  the 
transition  from  oil  dependence.  A  smaUer  population  —  or  slower  growth 
—  makes  the  problem  easier.  (The  EhrUchs  have  pointed  out  that  we  could 
do  without  imported  oU  and  coal,  with  its  pollution  problems,  if  our 
population  were  what  it  was  two  generations  ago.)  There  is  also  a  capiul 
crunch  commg  as  we  try  to  pay  for  tiie  transition  to  renewable  and 
enviroiunentaUy  benign  energy  sources.  We  may  need  that  capital  at  home 
rather  than  trying,  as  Qria  Hills  promises,  to  facilitate  its  movement  lo 
Mexico. 

The  Government  and  Congress  have  not  made  the  population  connection. 
With  U.S.  population  already  heading  toward  a  growth  this  decade  of  about 
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10  percent.  i!ic  •■  posscu  ;  c  .r.niicration  Aciot  1990,  which  will  raise 
immigration  rates  by  pernaps  one-half,  which  generates  more  consumprion. 
It  is  this  kind  of  tunnel  vision  that  justifies  an  observer's  skepticism  as  they 
approach  a  free  trade  negotiation. 

One  argument  for  the  free  trade  agreement  is,  in  fact,  the  need  to  assure 
access  to  Mexican  oil.  This  is  legitimate,  but  it  is  a  Band-Aid  rather  than  a 
solution.  Mexican  oil  resources  are  thought  to  be  only  two-thirds  of  the 
United  States',  which  would  add  about  a  decade  of  U.S.  consumption  — 
even  if  they  obligingly  sold  it  ail  to  us,  which  they  have  made  clear  they  are 
not  about  ready  to  do.  They  want  to  support  an  indigenous  petrochemicals 
industry.  The  President  has  yet  to  learn  that  he  cannot  solve  fundamental 
issues  with  teraporization.  Let  us  hope  that  he  does  not  trade  off  a 
permanent  demographic  liability  for  that  much  oil. 

Cities  and  the  Quality  of  Life.  The  second  alternative  —  allowing  more 
migration  —  Is  clearly  the  worse  one  from  the  cities'  point  of  view.  Faced 
with  deteriorating  infrastructures,  economies  that  cannot  provide 
employment  for  the  growing  ranks  of  serai-literate  and  unskilled  youth, 
with  problems  of  urban  violence,  drugs  and  crime,  the  major  cities  do  not 
need  in-raigration  of  unassirailated  poor  Hispanics.  They  need  the  respite  of 
slower  growth  of  the  troubled  20-24  cohort,  which  Rgure  5  suggests  may 
happen  in  a  generation.  Yet  those  cities  are  precisely  where  the  immigrants 
go- 

We  should  not  ailow  "free  trade"  to  be  a  caver  for  increased 
migration. 


Alternative  (a)  is  less  destructive,  but  hardly  desirable.  We  need  the  capital 
at  home,  if  we  can  End  ways  of  making  it  productive  here. 

As  to  the  nation  at  large:  though  the  amenities  provided  by  uncrowded 
space  are  hard  to  quantify,  we  are  ill  served  by  a  trade  policy  that  promotes 
or  accedes  to  higher  immigration  rates. 

Trade  policy  should  be  linked  with  a  national  vision  of  where  we  want  to  be 
heading,  in  terms  of  wages,  employment,  social  problems,  the  environment, 
resources  and  a  sustainable  society.  TTic  government  has  not  made  those 
connections,  and  it  resists  the  suggestion  that  it  begin  to  do  so  through  an 
environmental  impact  statement.  Ms.  Hills,  in  response  to  a  question,  told  a 
Congressional  subcommittee  the  Government  does  not  plan  to  do  an 
environmental  impact  statement  (EIS)  on  the  proposed  trade  negotiations, 
though  they  may  do  some  less  formal  environmental  analysis.  This  is       ,^ 
precisely  the  kind  of  governmental  action  that,  by  law,  requires  an  EIS.    , 
Environmental  groups  have  started  a  lawsuit  to  require  that  Ms.  Hills  go 
through  the  EIS  process.  That  would  at  least  be  a  beginning  at 
cross-sectoral  foresight. 

The  President  of  Mexico  has  been  telling  American  audiences  that, 
if  there  is  no  free  trade  agreement,  we  will  be  swamped  by  illegal 
Mexican  migration.  This  is  very  close  to  blackmail 
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From  the  demographic  aspect,  the  conclusion  seems  clean  the  proposed  free 
trade  agreement  threatens  a  trade-off  of  long-term  structural  change  in  the 
U.S.  economy  and  society  in  cxchanc  for  immediate  benefits  that  have 
been  oversold.  ' 

We  have  been  a  high-wage  economy  for  a  long  time,  and  it  has  fostered 
technological  change  and  "the  American  dream"  of  prosperity  in  exchange 
for  hard  work.  It  is  not  a  change  we  should  make  lightly. 

We  have  every  reason  to  talk  with  the  Mexicans  about  trade  arrangements 
that  will  benefit  us  both,  but  perhaps  we  had  better  look  at  our  own 
interests,  broadly  defined,  and  at  our  bargaining  position.  Is  a  FTA  really  in 
the  U.S.  interest? 

The  proposal  is  one-sided.  It  is  justified  by  "access  to  a  larger  market,"  yet  I 
have  pointed  out  that  the  meso- American  economies  together  are  only  6 
percent  as  large  as  ours.  On  the  other  hand,  the  increase  in  the  labor  force, 
which  Mexico  wants  us  to  help  absorb,  is  much  larger  than  ouis,  and  the 
disparity  is  growing. 

Mexico  needs  capital  more  than  American  capital  needs  Mexico. 

The  putative  Mexican  energy  bonus  is  evanescent;  the  U.S.  uses  a  quarter  of 
world  production  of  fossU  fuels,  and  we  are  going  to  have  to  face  the  energy 
transition  with  solutions  much  more  fundamental  than  a  deal  with  Mexico. 
The  U.S.  will  need  a  lot  of  capital  to  finance  that  transition,  and  a  more 
forcsighted  President  might  be  less  eager  to  facilitate  the  export  of  U.S. 
capiiaL 

The  Administration's  free-traders  are  pushing  regionalism  with  excessive 
zeaL  After  all,  to  the  free  trade  faithful,  regionalism  is  a  poor  second  to 
worldwide  frr/s  trade.  Despite  the  problems  of  GAIT,  is  there  not  still  room 
for  a  worldwide  approach?  If  we  seek  to  protect  U.S.  wages,  a  "wage 
differential  tariff"  (analogous  to  developing  countries'  "infant  industry" 
tari£Es)  would  provide  some  protection.  It  could  be  set  at  a  level  that  would 
enable  third  woiid  countries  to  sell  us  goods  with  a  high  labor  component, 
in  which  they  would  be  most  competitive.  It  might  even  be  a  vehicle  to 
enable  the  U.S.  to  phase  out  some  objectionable  practices  such  as 
"voluntary"  trade  quotas.  Tariff  policy  is  a  complex  area,  and  I  hesitate  to 
tread  further,  but  we  seem  to  be  on  the  way  to  dismantling  the  post-World 
War  n  trade  system  in  return  for  a  very  dubious  alternative. 

The  Mexican  Pnsident  uses  the  threat  ofiUegal  migration  only 
because  he  is  well  aware  that  there  are  subtle  and  powerful 
resistances  within  the  US.  to  any  serious  effort  to  stop  it. 


If  the  Bush  administration  is  determined  to  push  ahead  with  the  proposed 
regional  approach,  certain  approaches  would  mitigate  the  damage: 

First,  we  should  not  allow  "fiee  trade"  to  be  a  cover  for  increased 
tnigration.  If  anything,  we  should  call  for  closer  cooperation  to  stop  illegal 
immigration.  The  President  of  Mexico  has  been  telling  American  audiences 
that,  if  there  is  no  free  trade  agreement,  we  will  be  swamped  by  illegal 
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Mexican  migration.  This  is  very  close  to 
accede  to  the  threat 
Figure  6 


blackmail.  We  do  not  need  to 


WORKING  AGE  POPULATION  GROWTH 
South  America,  5-Year  Totals 


We  can  do  much  more  than  we  have  done  to  control  the  border.  We  could 
even  consider  using  the  Aimy.  It  has  been  used  to  help  control  drug 
smuggling  along  the  border.  It  could  be  used  for  the  intimately  related 
problem  of  illicit  movement  of  people.  Border  security  is  one  of  the  most 
ancient  functions  of  armies. 

It  is  not  a  prospect  that  we  would  gladly  embrace.  We  would  be  happier  if 
we  could  preserve  relative  freedom  of  movement  into  and  out  of  the 
country.  If  we  can  Gnd  and  deport  the  illegal  residents  within  the  country,  it 
becomes  much  less  important  to  stop  would-be  illegal  entrants  at  the 
borders.  To  achieve  that  condition,  we  would  need  improved  ways  of 
identifying  people  (perhaps  by  moving  to  fraud-proof  social  security  cards 
and  a  nationally  integrated  system  of  birth  and  death  certificates),  and  we 
would  have  to  enforce  employer  sanctions  and  the  rest  of  our  existing 
immigration  laws.  All  of  this,  hard-nosed  as  it  may  seem,  is  part  of  the 
trade-off  we  may  need  to  make  in  an  increasingly  crowded  world,  unless  we 
simply  decide  to  go  with  the  flow. 

The  Mexican  President  uses  the  threat  of  illegal  migration  only  because  he 
is  well  aware  tiiat  there  are  subtle  and  powerful  resistances  within  tiie  U.S. 
to  any  serious  effort  to  stop  it  The  INS  was  quietly  dissuaded  when  it 
proposed  the  simple  expedient  of  putting  up  a  better  fence  in  the  worst 
smuggling  area  at  Tijuana.  Perhaps  President  Salinas  would  pull  back  a  bit 
if  he  thought  we  were  serious  about  stopping  the  traffic. 

Second,  Mexico  already  has  huge  pollution  problems,  and  new  uncontrolled 
factories  would  add  to  regional  and  worldwide  pollution.  If  Mexico  is  to  get 
more  U.S.  investment,  everybody  but  the  miscreant  entrepreneur  would 
gain  if  we  insisted  that  some  way  be  found  to  improve  and  enforce 
Mexico's  pollution  laws.  We  should  perhaps  call  for  some  form  of  joint  or 
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iniemational  faciory  inspection,  with  a  provision  banning  exports  to  the 
U.S.  from  non-coraplying  factories. 

Finally,  the  problem  is  a  demographic  one,  and  it  should  be  approached  on 
its  own  terms.  The  objections  to  a  free  trade  zone  that  I  have  described 
would  diminish  or  vanish  if  our  neighbors  could  control  the  problems  of 
meso- American  population  growth  and  if  the  United  States  could  reduce  the 
vulnerability  that  results  from  its  surplus  of  unemployed,  unskilled  (and 
presently  untrainable)  young  people.  Population  aid  is  a  niggardly  2  percent 
of  our  foreign  aid  budget.  It  should  have  top  priority  and  be  available  to  any 
country  that  needs  and  wants  and  can  use  it.  Domestically,  it  is  hard  to 
envisage  a  priority  higher  than  bringing  our  alienated  or  undisciplined 
young  people  into  productive  roles  in  society.  \s  part  of  that  effon,  we 
need  to  turn  from  the  endless  battlfj  about  aooriion  to  the  real  task  of 
helping  the  young  control  their  pregnancies.  An  unwed,  unemployed, 
untrained  young  mother  does  not  have  much  of  a  future,  nor  do  her  children. 

If  the  advocates  of  hemispheric  free  trade  believe  the  demographic 
problems  will  be  less  serious  once  we  start  negotiating  with  the  countries 
south  of  the  Isthmus,  let  me  close  with  a  graph  depicting  the  coming  growth 
of  the  working  age  population  in  South  America.  (Figure  6) 
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Larger  Immigration 

And  Looser  Labor  Markets: 

Unemployment  Outlook  in  Major 

Immigrant  Receiving  Areas 


David  Simcox 


Some  2. 7  million  foreign-born  je^-seekers  will  legally  enter  the  U.S.  labor 
market  between  1991  and  1995  due  to  the  35  percent  increase  in  legal 
immigration  legislated  in  October  1991,  rising  refugee  admissions  and 
liberalized  work  authorizations  for  certain  illegal  aliens.  This  study,  by  the 
Center  for  Immigration  Studies  (CIS),  focuses  on  the  relationship  between 
this  large-scale  immigration  and  the  labor  markets  of  the  major  immigrant 
receiving  areas  — 70  percent  of  the  new  foreign-bom  job-seekers  will 
concentrate  in  California  and  four  odier  states.  CIS  examines  the  impact  of 
immigrant  job  seekers  on  the  unemployment  rates  of  five  of  the  top  seven 
immigrant  receiving  states,  states  with  unemployment  at  or  above  the 
national  rate  (6.8  percent  in  November  1991). 

Executive  Si 


•  Some  2.7  million  foreign-bom  job-seekers  will  legally  enter  the  U.S. 
labor  market  between  1991  and  199S  because  of  the  35  percent 
increase  iii  '~gal  immigration  legislated  in  1990  and  implemented  in 
October  1/91,  rising  refugee  admissions  and  easier  work 
authorizations  for  certain  illegal  aliens. 

•  While  this  five-year  increase  will  equal  only  22  percent  of  the  present 
national  labor  force,  70  percent  of  the  new  foreign-bom  job-seekers 
will  concentrate  in  California  and  four  other  states.  Five  of  the  top 
seven  immigrant  receiving  states  now  have  unemployment  at  or  above 
the  national  rate  (6.8  percent  in  November  1991).  Some  750,000 
illegal  alien  settleis  will  also  enter  the  job  market  by  1995,  more  than 
half  of  them  in  California. 

•  Nearly  40  percent  of  all  the  newcomeps  and  newly  work-eligible  will 
seek  employment  in  Los  Angeles,  Miami,  New  York  and  Chicago, 
represendng  a  10  percent  increase  in  the  labor  force  of  those  urban 
areas  by  1995. 

•  The  top  four  cities  of  immigrant  settlement  —  Miami,  Los  Angeles, 
Chicago  and  New  York  —  in  September  1991  all  had  unemployment 
above  the  national  average.  Joblessness  in  Miami,  Los  Angeles 

What  Happened  to  the  Labor  Shortage  ? 
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exceeded  the  national  rate  by  more  than  40  percent.  African-Ameiican 
workers,  whose  uneraployment  rate  is  almost  twice  the  national 
average,  comprise  more  than  15  percent  of  the  labor  force  in  seven  of 
the  top  12  cities  of  immigrant  settlement.  Hispanics,  whose 
unemployment  rate  is  11.1  percent,  represent  more  than  10  percent  of 
the  labor  force  in  nine  of  the  cities. 

34  urban  areas  of  significant  immigrant  settlement  are  among  the 
"labor  surplus"  areas  designated  by  the  Department  of  Labor  in  1990 
for  federal  procurement  preferences,  based  on  two  or  more  years  of 
unemployment  20  percent  above  the  national  rate. 

Changes  in  the  new  law  only  increase  the  proponion  of  highly  skilled 
immigrants  from  about  3.4  percent  to  6.5  percent  of  the  total  intake. 
About  one-third  of  all  legal  entrants  will  still  have  less  than  an 
elementary  school  education.  One  -half  of  them  will  still  enter 
semi-skilled  and  low-skilled  occupations  where  U.S.  minorities  are 
already  concentrated. 

Expanded  Immigration:  An  Antidote  to  Feared  Labor  Shortages? 

The  Immigration  Act  of  1990  enacted  in  November  1990  and  which  went 
fully  into  effect  October  1,  1991,  expands  legal  immigration  by  one-third 
from  530,000  to  700,000  yearly  and  gives  legal  acces^^  to  the  labor  market 
to  several  hundred  thousand  Salvadoran  illegal  aliens  a  .d  unlegalized 
dependents  of  amnestied  aliens.  The  new  law  followed  an  executive  branch 
decision  October  12  to  expand  refugee  admissions  in  1991  by  5  percent,  to 
131,000.  In  September  1991  the  Administration  again  increased  refugee 
admissions  to  142,000  for  1992  —  more  than  doubling  the  annual  flow 
since  1987. 

The  expansion  of  legal  immigration  to  700,000  yearly,  continued  illegal 
immigration,  higher  refugee  numbers,  continued  admissions  of  parolees  and 
asylees,  and  de  facto  legalization  of  Salvadorans  and  dependents  of 
legalized  aliens,  is  expected  to  boost  overall  intake  to  almost  1.1  million 
immigrants  and  other  settlers  beginning  in  1991.  Assuming  the  current 
labor  force  participation  rate  of  67  percent,  some  2.7  million  additional 
foreign-bom  job-seekers  will  legally  enter  the  U.S.  labor  market  between 
1991  and  1995,  along  with  about  750,000  illegal  entrants.  (See  Figure  11.) 

This  expansion  of  available  legal  workers  was  apparently  intended  by  most 
legislators  supporting  the  bill,  originally  known  as  the  "Family  Unity  and 
Employment  Opportunity  Immigration  Act,"  who  were  influenced  by  a  rush 
of  books,  articles  and  reports  in  the  second  half  of  the  1980s  warning  of 
impending  labor  shortages. 

Continued  heavy  emphasis  on  family  reunification,  and  special 
relief  for  Salvadorans  and  families  of  amnestied  aliens,  ensures 
that  at  least  one-third  of  all  legal  immigrants  will  arrive  with  less 
than  an  elementary  school  education. 


While  those  promoting  the  legislation  emphasized  the  rewards  of  increased 
admissions  of  the  highly  skilled,  the  new  law  will  not  dramatically  expand 
the  acnial  inflow  of  skilled  persons  (excluding  their  dependents)  —  from 
about  25.000  a  year  to  some  60,000  a  year.  Continued  heavy  emphasis  on 
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Figure  7 


Legal  Immigrant  Job^eekers 
(By  States  of  Maior  Immigrant  Settlement) 
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family  reunification,  and  special  relief  for  Salvadorans  and  families  of 
amnestied  aliens,  ensures  that  at  least  one-third  of  all  legal  immigrants  will 
arrive  with  less  than  an  elementary  school  education.  This  percentage  could 
be  even  greater  if  the  U.S.  accepts  mass  resettlement  of  Haitians  Qeeing 
poverty  in  late  1991.  One-half  of  all  legal  immigrants  will  still  gravitate  to 
semi-skilled  and  low-sldlled  occupations  of  operatois,  fabricators  and 
laborers,  service  workers,  and  farming  and  fishing.  US.  minorities  are 
already  overrepresented  in  these  fields. 

Increasing  Workers,  Shrinkiiig  Jobs:  Immignitlon  for  "Job  Creatton"? 

Congress's  greater  concern  over  possible  future  labor  shortages  rather  than 
prospects  of  immediate  unemployment  helps  explain  why  the  1990  reform, 
the  founh  major  reworking  of  legal  immigration  in  this  cenmry,  is  the  only 
one  to  be  adopted  on  the  downside  of  the  business  cycle.  At  the  time  of  the 
new  Act's  passage,  joblessness  was  rising  and  a  recession  was  beginning  to 
be  fclL  Unemployment  in  October  1990  stood  at  5.7  percent  —  up  firom  5.3 
a  year  earlier.  The  months  of  September  and  October  1990  saw  actual 
shrinkage  in  the  niuiber  of  non-farm  jobs. 

The  number  of  jobless  rose  throughout  1991  and  many  expect  this  trend  to 
continue.  Predictions  of  peak  unemployment  for  1992  from  a  number  of 
economists  and  institutions  now  range  from  the  current  6.8  percent  to  7.5 
percent  These  figures  actually  understate  the  extent  of  the  economy's  job 
drain.  Some  experts  estimate  that  if  adjustments  were  made  for  Americans 
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Figure  8 


UNEMPLOYMENT  RATES*  (9/91) 
Major  Cities  of  Immigrant  Settlement 
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•Unemployment  figure*  In  Figure  6  have  not  been  seasonally  adjusted. 
Sources:  Statistical  Year  Book  of  the  INS,  Bureau  of  Labor  Statistics,  Bureau 
of  the  Census  (1980) 

who  iiave  dropped  out  of  the  labor  force  and  for  those  who  are  involuntarily 
woridng  only  pan  time,  the  unemployraent  rate  for  November  1991  would 
be  12  percent  to  13  percent. 


Five  of  the  top  seven  immigrant  settlement  statesi  headed  by 
California  with  more  than  a  third  of  all  newcomers,  now  have 
unemployment  above  the  national  average. 


A  second  cause  for  Congress's  absence  of  concern  for  unemployment  and 
job  corapetiiion  in  ;he  immigration  debaie  was  the  wide  acceptance  of  ihe 
proposition  that  "immigration  creates  jobs."  The  proposition  that 
immigration  does  nof  cause  job  displacement  has  been  aggressively  argued 
by  economists  during  the  1980s,  and  supported  by  two  auihoriiaiive  U.S. 
agencies,  the  Council  of  Economic  Advisors  and  the  Depanment  of  Labor. 
Even  some  of  those  economists  acknowledging  job  displacement,  tended  to 
dismiss  it  as  a  short-term,  transitory  phenomenon  whose  ill-effects  were  far 
outweighed  by  immigration's  long-term  advantages. 
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Pro-natalist  social  scientists  found  receptive  eats  in  the  business  community 
and  pro-immigration  advocacies  in  extending  the  arguments  against  job 
displacement  to  assert  that  immigration  can  even  be  an  antidote  to  slow 
growth  and  weak  job  creation.  "Immigrants  don't  take  jobs,  they  create 
jobs,"  became  a  frequently  invoked  slogan  in  legislative  debates  beginning 
in  1987,  usually  with  little  or  no  scrutiny  of  the  other  complex  variables 
bearing  on  that  proposition. 

The  Wall  Street  JoumaL,  a  major  advocate  for  immigration  expansion, 
argued  for  the  legislation  as  a  "jobs  bill."  While  the  Attorney  General 
warned  Congress  that  excessive  increases  in  numbers  could  draw  a 
presidential  veto,  other  convincing  administration  voices,  such  as  the 
Chairman  of  the  Council  of  Economic  Advisois  and  the  Commissioner  of 
Immigration  and  Namralization,  either  acclaimed  the  tonic  effect  of  higher 
immigration  or  endorsed  the  proposition  that  immigrants  create  jobs. 

Unemployment  is  high  and  job  growth  is  down  in  New  York,  Los 
Angeles,  Miami,  Chicago,  Jersey  City  and  Washington,  D.C^  while 
immigrant  flows  have  remained  high. 


The  justification  of  immigration  reform  as  a  "jobs  bill,"  however 
questionable,  helped  reassure  skeptical  legislators,  giving  them  a  political 
defense  against  constituents'  fears  of  job  displacement  and  allowing  them  to 
meet  special  interest  demands  for  large  increases  in  immigration  in  the  face 
of  consistent  polls  showing  that  more  than  two-thirds  of  the  general  public 
were  opposed.  Even  African-American  Congressmen  heavily  supported  the 
expansionist  legislation,  raising  few  questions  about  the  effects  of  added 
immigrant  job  competition  on  less-s^Ied  black  workers. 

Likely  Short-term  Pain  for  Uncertain  Long-term  Gain 

The  long-term  gains  of  larger  immigration  are  at  best  only  prospective,  but 
the  short-term  pains  of  job  competition  and  wage  depression  are 
increasingly  troubling  less-skilled  and  unskilled  woriceis  in  a  number  of 
areas.  This  is  likely  to  continne  in  the  coming  months  if  the  labor  market 
continues  to  soften  as  is  now  expected. 

Projected  legal  immigration  over  the  next  Gve  years  will  increase  the 
national  labor  force  by  about  22  percent  The  effects  of  job  competition, 
however,  will  be  far  more  intense  in  some  areas.  As  Hgure  7  shows,  70 
percent  of  the  new  foreign-bom  job-seekers  will  concentrate  in  just  five 
states.  Five  of  the  top  seven  immigrant  settlement  states,  headed  by 
California  with  more  than  a  third  of  all  newcomers,  now  have 
unemployment  above  the  national  average.  Unemployment  in  Pennsylvania, 
one  of  the  two  remaining  states,  shows  a  clear  rising  trend. 

Certain  metropolitan  labor  markets  will  continue  to  receive  a 
disproportionate  share  of  the  additional  immigrant  job-seekers.  Neariy  40 
percent  of  all  the  newcomers  and  newly  work-eligible  aliens  will  settle  in 
Los  Angeles,  Miami,  New  York  and  Chicago,  increasing  the  total  labor 
force  in  those  metropolitan  areas  by  nearly  10  percent  during  the  next  Gve 
years. 


What  Happened  to  the  Labor  Shortage  ? 
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Significant  immigrant  settlement  has  occurred  in  areas  of  chronic 
labor  surplus  for  a  mixture  of  economic  and  non-economic 
motives,  or  is  continuing  to  occur  in  areas  where  unemployment  is 
rising  rapidly. 


Figure  8 shows  the  country's  12  most  immigrant-impacted  cities  in  tenns  of 
average  annual  immigration  (1987-89)  per  1000  inhabitants.  Settlement 
patterns  of  the  past  decade  are  a  good  indicator  of  where  immigrants  are 
likely  to  settle  during  the  next  five  years.  The  top  four  cities  of  settlement 
(Miami,  Los  Angeles,  Chicago  and  New  York)  all  show  unemployment 
above  the  national  average. 

Those  top  four  cities,  and  several  others  of  the  remaining  eight  on  the  list, 
are  home  to  heavy  concentrations  of  African- American  and  Hispanic 
minorities.  Nationally,  unemployment  among  blacks  was  12.1  percent  in 
September  1991,  almost  twice  the  national  rate  and  up  from  11.9  a  year 
cariier.  Joblessness  among  Hispanics  has  risen  from  8.5  percent  to  1 1.1 
percent  in  the  year  ending  September  1991,  almost  55  percent  above  the 
national  rate. 

Has  Immigration  Created  Jobs? 

If  immigration  creates  jobs,  little  consistent  evidence  for  that  proposition  is 
apparent  in  urban  unemployment  data.  Unemployment  is  high  and  job 
growth  is  down  in  New  York,  Los  Angeles,  Miami,  Chicago,  Jersey  Cii 
and  Washington,  D.C.,  while  immigrant  flows  have  remained  high. 


_ity 


Periodically  the  Department  of  Labor  determines  which  local  jurisdictions 
arc  "labor  surplus"  areas  qualified  for  special  preferences  in  govemraeni 
contracting.  Areas  designated  in  1990,  which  also  qualify  as  "areas  of 


Figure  9 

Unemployment  in  Immigrant-Impacted  Occupations 

Occupation 

%  Unemployed  11/91 

Corstruction 

16.0 

Manufacturing 

7.3 

Wholesale  &  Retail  Trade 

7.3 

Agriculture  Wage  Workers 

12.7 

All  Occupations  and  Industries 

6.8 

Sourca:  Bureau  of  Labor  Statlstica 

substantial  unemployment"  for  other  U.S.  government  purposes,  must  have 
had  unemployment  20  percent  above  the  national  average  during  1988  and 
1989.  The  cities  listed  in  Figure  10,  which  are  taken  from  the  Depanraent  of 
Labor's  1990  designations,  also  appear  among  the  top  50  metropolitan 
receiving  areas  of  immigrants  between  1987  and  1989  in  the  Statistical 
Yearbook  of  the  Immigration  and  Naturalization  Service. 

Immigration  and  Unskilled  Labor 
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These  daia,  like  inosc  in  Ficure  8,  offer  liiile  suppon  for  the  theory  of 
iramicrani-siiraulated  job  creanon  or  ihe  popular  assurapiion  that 
"iraraigrants  go  where  the  j(5bs  are."  What  they  do  suggest  is  thai  significant 
immigrant  settlement  has  occurred  in  areas  of  chronic  labor  surplus  for  a 
mixture  of  economic  and  non-econoraic  motives,  or  is  continuing  to  occur 
in  areas  where  unemployment  is  rising  rapidly.  What  the  data  portend  is  that 
an  already  loose  labor  market  in  many  metropolitan  areas  is  likely  to 
become  even  looser  with  further  expansion  of  immigrant  admissions  and 
work  authorizations. 


Figure  10 


Leading  Areas  of  Immigrant  Settlement 

Among  Areas  of  Substantial  Unemployment 

Designated  by  Department  of  Labor 

October  1990 


California 

Michigan 

Bakersfield 

Detriot 

Fresno 

Los  Angeles  County,  cities  of: 

Missouri 

Bell  Gardens 

St.  Louis 

Compton 

El  Centre 

New  Jersey 

El  Monte 

Jersey  City 

Huntington  Park 

Newark 

Lynwood 

Passaic 

Oxnard 

Patterson 

Richmond 

Salinas 

Ohio 

Santa  Cruz 

Cleveland 

Stockton 

Watsonvllle 

Puerto  Rico 

San  Juan 

Colorado 

Denver 

Texas 

Brownsville 

Florida 

Corpus  Christi 

Hialeah 

Dallas 

Miami 

El  Paso 

Miami  Beach 

Forth  Worth 

Harhngen 

Houston 

Illinois 

McAllen 

Chicago 

San  Antonio 

East  St.  Louis 

Louisiana 

New  Orleans 

Source:  U.S.  Cept.  of  Labor  (Federal  Register,  October  19, 1990) 
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SimUaily  thedau  show  that  construction,  manufacturing,  wholesale  and 
retail  tnde,  and  agriculture  —  occupations  in  which  immigrants  as  well  as 
VS.  minorities  are  oveirepresented,  are  all  experiencing  unemployment 
above  the  national  average. 

A^  parent  from  recent  events  is  the  continuing  absence  of  coordination  by 
the  US.  govenunenl  between  its  employment  and  immigration  policies. 
The  1990  expansion  of  immigration  is  pouring  more  foreign-bom 
job-seekeis  into  labor  soiplus  areas  and  trades  just  as  other  federal 
prognms  in  many  cases  are  striving  to  ease  their  unemployment  through 
coaincting  pteferenccs  and  other  assistance.  The  full  displacing  effect  of 
,  may  not  be  fully  reflected  in  the  figures  on 
.  Withdrawal  from  the  job  market  or  outmigration  from  the 
>  are  frequently  responses  to  heavy  job 
competiiion.  Unemployment  rates  in  some  major  immigrant-impacted 
citto,  such  as  Chicago,  Jeisey  Gty,  Oakland,  Houston  and  Newark,  have 
declined  since  December  1990.  But  the  decline  in  toul  employment  in  those 
areas  suggests  that  sizable  nombeis  of  discouraged  workeis  are  choosing 
withdrawal  from  the  job  market  or  migration  to  more  promising  areas. 


Figure  11 


'                           Total  Projected  Immigration 
1991-1995 

Family  Related 

2.574,000 

Employmeit  Related 

614,000 

Speciai  Categories 

40,000 

Diversity 

200,000 

Refugees  and  Other  Hardship 

1,712.000 

Illegal  Immigration 

1,250,000 

Emigration 

-900.000 

Net  Total  Immigration 

5,440,000 

Itnmigration  as  a  %  of  Total 
PopUatkxi  Growth 

44.1 

Source:  Cantar  for  Immigration  Studlea 
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Appendix  11.-Response  to  Followup  Questions  of  Representative 
Xavier  Becerra,  From  John  Fraser,  Acting  Assistant 
Secretary,  Department  of  Labor 

1 .  Background 

a.  Please  provide  a  copy  of  the  FY  1993  budget  for  the  Wage  and 
Hour  Division,  including  staffing  patterns. 

Attached  is  a  copy  of  Wage  and  Hour's  FY  1993  Congressional 
Budget  Request.   For  FY  1993,  $99,053,000  and  1,382  FTE  were 
requested  for  Wage  and  Hour;  final  Congressional  action  on  our 
appropriation  resulted  in  authorization  of  $94,957,000  and  1,340 
FTE. 

Also  attached  is  a  copy  of  our  pending  FY  1994  Congressional 
Budget  Request.   For  next  fiscal  year,  $95,157,000  and  1,3  06  FTE 
are  requested  for  Wage  and  Hour,   However,  recent  House  action  on 
this  request  restored  34  FTE  to  the  authorized  FY  1994  FTE 
ceiling.   The  Senate  has  yet  to  act  on  the  request. 

b.  I  understand  that  there  are  only  806  Wage  and  Hour 
investigators  allotted  for  PY  1993  for  the  entire  country. 
Is  that  true? 

Of  our  total  FTE  ceiling  of  1,340  FTE  for  FY  1993,  820  FTE,  or 
about  61  percent,  were  expected  to  be  utilized  as  investigator 
FTE.   Projections  based  on  actual  FTE  utilization  through  May 
1993,  indicate  that  Wage  and  Hour  will  actually  use  approximately 
817  investigator  FTE  this  fiscal  year.   Currently,  816  investi- 
gators are  on-board  nationally.   Our  pending  request  for  FY  1994 
would  authorize  797  investigator  FTE. 

c.  I  also  understand  that  the  Los  Angeles  Regional  office  of 
the  Wage  and  Hour  Division  of  the  Department  of  Labor  has 
only  15  investigators  with  primary  responsibility  for  the 
following  counties:  Los  Angeles,  Ventura,  Santa  Barbara,  and 
Kern.   In  addition,  these  investigators  have  some 
responsibility  for  San  Luis  Obispo  and  San  Bernardino 
counties.   Is  this  correct? 

Yes,  we  currently  have  15  investigators  assigned  to  the  Wage 
and  Hour  district  office  in  Los  Angeles.   The  area  within  the 
jurisdiction  of  the  Los  Angeles  District  Office  includes  Los 
Angeles,  Ventura,  Santa  Barbara,  Kern,  and  San  Luis  Obispo 
counties.   San  Bernardino  county  is  within  the  jurisdiction  of 
our  San  Diego  District  Office. 

d.  Do  you  have  any  policy  recommendations  for  ensuring 
compliance  with  our  Wage  and  Hour  laws?   Would  increasing 
the  penalties  for  non-compliance  be  helpful? 

The  Department  of  Labor  currently  has  several  legislative 
proposals  under  review  which  would  be  intended  to  improve 
compliance  with  wage  and  hour  laws.   However,  these  proposals 
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have  not  yet  been  fully  considered  within  the  Administration,  and 
some  key  appointees  who  would  be  responsible  for  addressing  these 
important  workplace  issues  are  not  yet  in  place  within  the 
Department,   Any  specific  legislative  recommendations  will, 
therefore,  be  deferred  until  the  Department's  new  policy  manage- 
ment team  has  had  an  opportunity  to  review  these  issues  and 
formulate  recommendations  in  light  of  the  potential  impact  they 
may  have  on  the  programs  of  the  President. 

2 .  Enforcement  of  the  Fair  Labor  Standards  Act 

a.  Would  you  agree  that  undocumented  people  are  generally 
reluctant  to  complain  about  vage,  hour,  and  safety 
violations  to  the  appropriate  agencies  for  fear  of  being 
reported  to  the  INS  and  deported? 

Our  experience  suggests  that  there  may  be  many  reasons  that 
undocumented  workers  are  reluctant  to  complain  about  possible 
wage,  hour,  and  safety  violations  to  appropriate  Federal  agencies 
—  including  fear  of  being  reported  to  the  INS,  apprehended,  and 
deported.   Other,  perhaps  more  common,  reasons  include  lack  of 
awareness  of  worker  rights,  general  distrust  of  government, 
language  barriers,  and  fear  of  being  identified  as  a  complainant 
and  (illegally)  retaliated  against  by  losing  their  job. 

While  we  do  not  have  a  basis  for  knowing  this  to  be  true,  we 
believe  that  few  complaints  are  filed  with  Wage  and  Hour  by 
undocumented  workers  even  though  our  investigators  do  not  develop 
any  information  during  the  course  of  their  investigations 
regarding  the  immigration  status  of  the  workers  on  whose  behalf 
the  investigation  is  being  conducted.   In  this  regard,  it  is 
important  to  note  that  the  Nation's  labor  laws  generally  protect 
workers  regardless  of  their  immigration  status.   This  is  a 
principle  established  in  litigation  brought  by  the  Department  of 
Labor.   It  should  also  be  noted  that,  while  we  have  a  legal 
obligation  to  report  to  the  INS  those  employers  which  we  have 
reason  to  believe  may  be  employing  undocumented  workers,  we  have 
a  well-established  policy  that  we  will  not  identify  to  INS  any 
workers  who  we  have  reason  to  believe  may  be  undocumented.   This 
policy  is  specifically  intended  to  avoid,  to  the  extent  possible, 
discouraging  workers  from  coming  forward  with  complaints  of 
alleged  labor  violations. 

b.  I  understand  that  according  to  the  June  1992  Memorandum  of 
Understanding  regarding  Department  of  Labor  and  INS 
cooperation,  the  Department  of  Labor  will  now  be  working 
with  the  INS  and  inspecting  the  1-9  forms  and  will  be 
issuing  warning  notices  to  employers  regarding  violations. 
Do  you  think  this  increased  cooperation  will  affect  the 
willingness  of  undocumented  people  who  have  wage  and  hour 
complaints  to  actually  file  a  complaint  with  the  Department 
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of  Labor?   If  so,  how? 

Since  the  Inunigration  Reform  and  Control  Act  (IRCA)  became 
effective  in  1987,  the  Employment  Standards  Administration's 
(ESA)  Wage  and  Hour  Division  and  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  have  had  statutory  responsibility 
under  the  Immigration  and  Nationality  Act  to  assist  the  INS  in 
enforcing  "employer  sanctions."  These  agencies  do  so  by 
inspecting  employers'  compliance  with  their  employment  eligi- 
bility verification  responsibilities  in  the  course  of  all  on-site 
labor  standards  investigations.   The  ESA  agencies  do  not  enforce 
sanctions  per  se ,    as  this  authority  —  i.e.,  to  assess  fines  or 
prosecute  employers  for  violations  —  is  reserved  under  current 
law  to  the  Attorney  General  acting  through  the  INS. 

The  ESA  agencies'  sanctions-related  activities  are  intended  and 
designed  to  focus  on  compliance  bv  employers  and,  as  noted  above, 
do  not  attempt  to  develop  information  on  the  immigration  status 
of  the  workers  we  seek  to  protect. 

We  are  hopeful  that  the  June  1992  Memorandum  of  Understanding 
(MOU)  between  ESA  and  INS  relating  to  employer  sanctions  has  not 
had  —  and  will  not  have  —  any  appreciable  effect  on  the 
willingness  of  undocumented  workers  to  file  complaints  with  the 
Department.   INS  and  DOL  had  operated  under  a  cooperative 
arrangement  pursuant  to  a  prior  MOU  signed  in  October  198  3  and, 
as  noted,  the  ESA  programs  have  carried  out  statutory  employer 
sanctions-related  responsibilities  since  1987.   The  recent  MOU 
primarily  expands  the  ESA  agencies'  authority  to  issue  warning 
notices  to  employers  found  to  be  violating  their  employment 
eligibility  verification  requirements.   Section  II  of  the  1992 
MOU  clearly  states  that  ESA  "will  take  no  action  which  will 
compromise  its  ability  to  carry  out  its  fundamental  mission, 
regardless  of  the  workers'  immigration  status." 

You  can  be  assured  that  we  are  fully  cognizant  of  the  care  that 
must  be  taken  to  ensure  that  such  cooperative  efforts  do  not 
"chill"  workers'  willingness  to  bring  complaints  about  violations 
of  our  labor  laws.   At  the  same  time,  we  expect  that  improved 
cooperation  under  our  MOU  with  INS  can  enhance  our  ability  to 
direct  labor  standards  enforcement  efforts  to  situations  where 
undocumented  workers  are  being  exploited  and  their  employment  is 
serving  to  undermine  U.S.  wages  and  working  conditions.   Where 
this  occurs  —  which  is  already  too  commonly  the  case  in  some 
areas  and  industries  —  our  enforcement  activities  can  improve 
wages  and  working  conditions  by  altering  the  economic  incentives 
that  lead  many  employers  to  hire  and  exploit  immigrants,  and 
thereby  adversely  affect  workers  in  the  U.S.  irrespective  of 
their  immigration  status. 


c.  could  you  please  explain  what  training  the  DOL  received  on 
anti-discrimination  provisions? 

All  Wage  and  Hour  and  OFCCP  investigators  were  formally  trained 
regarding  IRCA's  anti-discrimination  provisions  as  part  of  the 
special  training  provided  in  1987  to  implement  the  agencies'  new 
responsibilities  under  that  law. 

Prior  to  IRCA  becoming  effective,  we  had  developed  educational 
materials  for  employers  and  employees  that  included  specific 
information  regarding  the  anti-discrimination  provisions,  the 
first  such  educational  materials  developed  by  any  Federal  agency. 
Since  mid-1987,  we  have  worked  closely  with  the  Department  of 
Justice's  Office  of  Special  Counsel  for  Immigration-related 
Unfair  Employment  Practices  (OSC)  to  help  reach  out  to  and 
educate  employers  and  employees  about  the  anti-discrimination 
provisions,  including  by  distributing  OSC-developed  informational 
materials  in  the  course  of  all  our  investigations. 

Our  investigators  are  trained  and  have  acted  to  refer  cases  of 
apparent  disparate  treatment  by  employers  in  the  employment 
eligibility  verification  process  to  the  OSC.   Our  recent  MOU  with 
INS  also  incorporates  responsibilities  relating  to  the  anti- 
discrimination provisions,  which  is  a  special  point  of  emphasis 
in  the  training  currently  being  delivered  to  implement  the  MOU. 

d.  How  many  discrimination  complaints  has  the  Department  of 
Labor  referred  to  the  Office  of  Special  Counsel? 

Through  March  1993,  the  ESA  agencies  have  referred  at  least  64 
cases  to  OSC  where  our  investigations  have  detected  apparent 
disparate  treatment  by  employers  in  their  employment  eligibility 
verification  process. 

e.  Do  you  have  any  recommendations  to  enhance  or  improve  the 
Wage  and  Hour  Division's  legislative  authority,  funding 
levels,  or  personnel  levels? 

As  noted  previously,  any  specific  legislative  recommendations 
need  to  be  deferred  until  the  Department's  new  policy  management 
team  is  in  place  and  has  had  an  opportunity  to  review  these 
issues  and  formulate  recommendations  in  light  of  the  potential 
impact  they  may  have  on  the  programs  of  the  President.   The  FY 
1994  Budget  Request  for  Wage  and  Hour  (copy  attached)  represents 
the  Administration's  recommendations  for  funding  and  staffing 
levels  for  Wage  and  Hour  for  the  coming  fiscal  year. 

Attachments 


532 


ENFORCEMENT  OF  WAGE  AND  HOUR  STANDARDS 

1992  1992  Difference  1993         Difference 

ADoropriacion       Estimate H   Add /Estimate Estjp^te 1?92/19?3 

FTE      Amount    FTE      Amount    FTE    Amount    FTE     Amount    FTE 

1,447  $96,586,000  1.383  $94,418,000  -64  $2,168,000  1,382  $99,053,000   -1  ♦$4,635,000 

^'  Included  in  FY  1992  Escimace  above: 

Reduction  pursuant  to  Section  513(a).  P.L.  102-170  .  .  -$1,936,000  and  -59  FTE 
Transfer  to  Executive  Direction  and  Support  Services  .  .  .  -232,000  and  -4  FTE 
Comparative  transfer  to  the  Working  Capital  Fund -1  FTE 


The  Wage  and  Hour  Division  Is  responsible  for  the  adalnlscration  and 
enforcement  of  a  variety  of  laws  which  establish  standards  for  wages  and 
working  conditions  which  collectively  cover  virtually  all  private  and  State 
and  local  government  enploynent.   The  Division  is  comprised  of  a  nationwide 
staff  of  investigators,  supervisors,  and  technical  and  clerical  employees 
responsible  for  enforcing  the  Fair  Labor  Standards  Act,  government  contracts 
labor  standards  statutes,  the  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act.  and  the  Employee  Polygraph  Protection  Act.   The  Immigration 
Refora  and  Control  Act  of  1986.  as  amended  by  the  Miscellaneous  Technical 
Amendment  to  the  Immigration  and  Nationality  Act,  the  Immigration  Nursing 
Relief  Act  of  1989,  and  the  lamigration  Act  of  1990  also  provide  certain 
employment  standards  and  worker  protections  enforced  by  the  Wage  and  Hour 
staff. 

The  Fair  L.abor  Standards  Act  (FLSA)  provides  minimum  wage,  overtime, 
child  labor,  recordkeeping,  and  special  minimum  wage  standards.   The 
Davis-Bacon  and  Related  Acts  (DBRA) ,  the  Walsh-Healey  Public  Contracts  Act 
(PCA) ,  the  McNamara-O'Hara  Service  Contract  Act  (SCA) .  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (CWHSSA)  provide  certain  labor  standards  such 
as  prevailing  wage,  fringe  benefit  and  overtime  standards  for  workers  employed 
on  Federally- funded  and  Federally-aasisted  contracts  for  construction  and 
provision  of  goods  and  services.   These  government  contracts  statutes  also 
provide  debarment  sanctions  for  violations  of  these  standards. 

The  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  (MSPA) 
provides  for  the  registration  of  farm  labor  contractors,  the  proper 
maintenance  of  and  insurance  for  vehicles  used  to  transport  migrant  and 
seasonal  agricultural  workers,  the  maintenance  of  safe  and  healthful 
facilities  to  house  such  workers,  and  the  prior  disclosure  to  such  workers  of 
specific  employment  conditions  and  agreements. 

The  Employee  Polygraph  Protection  Act  of  1988  (EPPA)  provides  protection 
for  most  private  sector  employees  from  lie  detector  testing,  either 
preemployment  or  during  the  course  of  employment,  with  certain  limited 
exceptions. 
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The  iDunigracion  Reform  and  Control  Act  (IRCA)  amended  the  Immigration  and 
Nationality  Act  (INA),  among  other  changes,  to  provide  for  ESA  (both  the  Wage 
and  Hour  and  Office  of  Federal  Contract  Compliance  programs)  review  of 
employers'  employment  eligibility  verification  recordkeeping  compliance.   In 
addition  to  its  employment  eligibility  verification  responsibility,  Wage  and 
Hour  enforces  IRCA  reporting  and  recordkeeping  requirements  affecting 
agricultural  employers  who  employ  certain  workers  (Special  Agricultural 
Workers/Replenishment  Agricultural  Workers)  in  seasonal  agricultural  work. 
IRCA  also  provides  for  a  revised  temporary  nonimmigrant  agricultural  worker 
program  (the  H-2A  program),  which  contains  worker  protection  provisions 
enforced  by  Wage  and  Hour.   Under  the  H-2A  program,  the  Division  conducts 
Investigations  of  employers'  compliance  with  contractual  obligations  to  H-2A 
workers  and  similarly  employed  U.S.  workers. 

The  Immigration  Nursing  Relief  Act  of  1989  (INRA)  also  amended  the  INA. 
Facilities  seeking  to  use  nonimmigrants  as  registered  nurses  under  H-IA  visas 
are  required  by  the  INRA  to  file  certain  attestations  with  the  Department  of 
Labor  as  a  condition  for  being  able  to  petition  the  Immigration  and 
Naturalization  Service  for  H-IA  nurses.   The  Employment  and  Training 
Administration  administers  the  filing  of  attestations,  while  Wage  and  Hour 
conducts  investigations  of  complaints  regarding  the  veracity  of  the 
attestations.   Similarly,  the  Immigration  Act  of  1990  as  amended  by  the 
Miscellaneous  Technical  Amendment  to  the  Immigration  and  Nationality  Act 
establishes  worker  protection  provisions,  to  be  enforced  by  Wage  and  Hour, 
applicable  to  foreign  students,  nonimmigrant  workers  in  "specialty 
occupations"  (H-IB)  and  foreign  crewmembers  performing  longshore  work. 

The  major  objective  of  the  Wage  and  Hour  Division  Is  to  ensure  compliance 
by  employers  with  these  various  labor  standards  statutes  through  enforcement 
activities,  including  the  resolution  of  complaints,  and  by  promoting  voluntary 
compliance.   Directed  (i.e.,  noncomplaint)  investigations  are  also  used  to 
improve  compliance  and  remedy  violations  in  areas  where  violations  are  common 
and/or  complaints  are  traditionally  Infrequent,  for  example,  in  Industrial 
homework,  sheltered  workshops,  agriculture,  and  child  labor.   Civil  money 
penalties  (CKPs)  are  assessed  and  collected  In  the  child  labor.  Industrial 
homework,  MSPA,  EPPA,  and  certain  IRCA  programs.   The  FLSA  Amendments  of  1989 
also  provide  for  the  assessment  of  QlFs  for  willful  or  repeated  violations  of 
the  minimum  wage  or  overtime  pay  requirements  of  the  FLSA.   Under  DBRA  and 
SCA,  the  Division  develops  and  Issues  prevailing  wage  rate  and  fringe  benefit 
determinations  to  Federal,  State  and  local  government  contracting  agencies  for 
Inclusion  In  contract  documents.   In  addition,  the  Division  conducts  on-site 
investigations  to  assure  the  payment  of  such  wages  and  fringe  benefits. 

In  FY  1990,  Wage  and  Hour  began  Implementing  quality  management 
principles  and  practices  to  Improve  the  effectiveness  of  Its  enforcement 
activities  on  behalf  of  American  workers.   By  the  first  quarter  of  FY  1992, 
all  staff  had  received  quality  management  training  and  a  number  of  quality 
management  Initiatives  had  been  Implemented.   This  effort  Is  Intended  to 
enable  the  Division  to  achieve  continual  Improvement  In  meeting  customer 
requirements  In  both  the  enforcement  and  wage  determination  programs. 
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Funding  for  Wage  and  Hour  during  the  last  five  years  has  been  as  follows: 

1988 $81,909,000 

1989 $88,955,000 

1990  ......  r $90,839,000 

1991 $91,294,000 

1992 .  $94,418,000 


1993  Budget  Request 

Resource  levels  requested  provide  for  $99,053,000  and  1,382  full-time 
equivalent  (FTE)  staff  years,  a  reduction  of  1  FTE  and  an  increase  of 
$4,635,000  from  the  FY  1992  levels.   At  this  level  of  funding,  Wage  and  Hour 
will  be  able  to  finance  825  investigator  FTE.   It  is  expected  that  the  volume 
of  FLSA  and  government  contracts  complaints  received  and  compliance  actions 
will  remain  level  compared  to  FY  1992.   This  will  result  in  a  similar  increase 
in  the  number  of  complaints  in  inventory  as   compared  to  last  year. 

With  respect  to  FLSA  compliance,  priority  will  contintie  to  be  given  to 
servicing  complaints  and  to  carrying  out  an  effective  program  of  directed 
enforcement.   The  purpose  of  all  FLSA  enforcement  is  to  ensure  that  the 
minimum  wage,  overtime,  child  labor  and  recordkeeping  provisions  of  the  Act 
are  being  complied  with  by  employers.   Employers  who  are  not  in  compliance  and 
are  found  to  owe  employees  back  wages  are  asked  to  pay  the  amounts  owed 
voluntarily.   In  cases  that  cannot  be  settled  administratively,  the  Department 
is  authorized  to  xindertake  legal  action. 

Government  contract  labor  standards  investigations  will  primarily  service 
complaints.   Efforts  to  improve  issuance  of  accurate  wag*  determinations  on  ^ 
timely  basis  \inder  both  the  Davis-Bacon  and  the  McNamara-O'Hara  Service 
Contract  Acts  will -continue. 

Enforcement  of  the  Migrant  and  Seasonal  Agricultural  Worker  Protection 
Act  will  continue  to  focus  on  the  most  serious  violators  of  standards 
affecting  the  working  and  living  conditions  of  agricultural  workers. 
Enforcement  will  also  be  carried  out  with  respect  to  agricultviral  employers' 
reporting  and  recordkeeping  requirements  under  the  special  agricultural  worker 
and  replenishment  agricultural  worker  (SAW/RAW)  provisions  of  IRCA,  the  H-2A 
program,  the  Immigration  Nursing  Relief  Act  (INRA),  the  Immigration  Act  of 
1990,  and  the  Employee  Polygraph  Protection  Act  (EPPA). 
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Enforcement  of  Wage  and  Hour  Standards 


Workload  Statistics 
FY  1991 


Fair  Labor  Standards  Act 

Compliance  Actions 

Hoaework  Invescigacions 

Complaints  Received 

Complaints  Resolved 

Directed  Actions  Completed 

Complaints  in  Inventory 

Amount  of  Underpayments  (000) 

Emplayees  Underpaid 

Payments  Agreed  on  (000) 

Employees  to  be  Paid 

Minors  Illegally  Employed 

Child  Labor  Penalties  Collected  (000) 


60.685 
(900) 

54 . 142 

55,852 

11.930 

21.535 

$142,729 
382.918 

$115,265 

350,652 

27,655 

$8,284 


FY  1992   FY  1993 
Estimate  Estimate 


56.500 
(1.400) 

54.500 

50,600 

11.200 

25.400 

$132,800 
361.300 

$109,200 

339,400 

24,900 

$7,600 


56.500 
(1.400) 

54.500 

50.600 

11.200 

29,300 

$132,800 
361,800 

$109,200 

399.400 

24,900 

$7,600 


536 


nnvemmepr  Contracr  T.abor  Standards 

Compliance  Actions 

Complaints  Received 

Complaints  Resolved 

Directed  Actions  Completed 

Complaints  in  Inventory 

Amount  of  Underpayments  (000) 

Employees  Underpaid 

Payments  Agreed  on  (000) 

Employees  to  be  Paid 

DBRA  Wage  Determinations  Issued 

DBRA  Wage  Determination  Actions  ^' 

DBRA  Survey  Contacts 

SCA  Wage  Determinations  Issued 

SCA  Wage  Determinations  and 
Conformance  Requests  *' 


FY  1991    FY  1992   FY  1993 
Actual     Estimate   Estimate 


3.419 

3,062 

3,286 

729 

2,107 

$45,227 

47,597 

$40 , 444 

46,493 

13,000 

14.939 

54,532 

5,394 

52,500 


3.200  3,200 

3.200  3.200 

3.100  3.100 

600  600 

2.200  2.300 

$43,000  $42,600 

42.500  42.100 

$39,400  $39,000 

41.800  41.400 

16.200  16.000 

20.300  20,100 

138.400  137,100 

5.000  5,000 

50,700  50,200 


V      -DBRA  Wage  Determination  Actions"  covers  issuance  of  new  wage 
determinations  (also  measured  separately  under  "Wage  Determinations  Issued") 
plus  modifications  to  existing  wage  schedules  based  upon  collective  bargaining 
agreements  and  conformance  requests  processed. 

2'  "SCA  Wage  Determinations  and  Conformance  Requests"  measures  the  number  of 
contracts  for  which  SCA  wage  determinations  are  being  requested  plus  the 
number  of  current  wage  determinations  for  which  wage  rates  for  additional 
classifications  must  be  added. 
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FY  1991    FY  1992    FY  1993 
Estimate 


(3.523) 
(1.204) 

4,900 
(3,800) 
(1,100) 

4.900 
(3.800) 
(1.100) 

$1,603 

$1,500 

$1,800 

12.746 

13.500 

13.500 

Migrant  anij  Seasonal  Agricultural  Worker  Protection  Act 

Compliance  Actions 
_^Investigations 
Housing  Inspections 

MSPA  Civil  Money  Penalties 
Assessed  (000) 

Farm  Labor  Contractor/Employees 
Registration  Certificates  Issued 

P-2A  Proeram 

Compliance  Actions 

Nursing  Relief  Act 

Compliance  Actions 

Inunieration  Act  of  1990 

Compliance  Actions 


Resource  levels  total  $94,418,000  and  1.383  FTE.   Complaint  inflow  in 
the  FLSA  program  is  expected  to  remain  at  about  the  FY  1991  level.   The 
Division  will  not  be  able  to  resolve  as  many  complaints  as  received, 
therefore,  complaint  inventories  in  both  the  FLSA  and  Government  Contracts 
programs  will  increase  by  nearly  4.000  (combined).   Farm  Labor  investigations 
are  expected  to  increase  modestly  and  new  workloads  under  the  Immigration 
Nursing  Relief  Act  and  the  Immigration  Act  of  1990  will  be  absorbed.   Wage  and 
Hour  is  proceeding  to  implement  the  regulations  promulgated  by  the  Department 
allowing  the  wider  use  of  "helpers"  on  federal  and  federally-assisted 
construction  contracts  subject  to  the  Davis -Bacon  and  Related  Acts. 

1991 

Budget  reductions  during  FY  1991  required  the  continuation  of  a  hiring 
freeze,  which  resulted  in  significant  reductions  to  many  workloads.   In 
FY  1991,  Wage  and  Hour  began  operating  under  Quality  Management  principles  and 
techniques  to  improve  the  quality  and  timeliness  of  services  provided  to 
customers.   By  the  first  quarter  of  FY  1992.  all  staff  received  quality 
management  training  and  a  number  of  quality  management  initiatives  had  been 
implemented. 
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ChanRcs    for   1993 

Aetlvlrv   Changes: 

Builc-in: 

Annualizacion  of  pay  increase 

effective  January,  1992   719,000 

Pay  increase  effective  January,  1993   2,182,000 

One  less  day  of  pay 7  .  .  .  -262.000 

FERS 94A,000 

Space  rent 1,152.000 

Working  Capital  Fund -40.000 

Total  Built-in 4,695.000 

Net  Program -$  60,000 

FTE -1 


Enforcement  of  Wafe  and  Hour  Standards 

Proposal :   To  provide  a  decrease  in  the  Wage  and  Hour  Division  of 
'1  FTE. 

Rationale:   The  proposed  decrease  is  to  achieve  overall  budgetary 
constraints  in  FY  1993  within  the  Department  of  Labor. 

Program  Effects:  Efforts  will  be  made  to  minimize  adverse  effects 
on  services.  Timely  services  to  complainants  will  be  provided  and 
emphasis  on  directed  enforcement  activity  will  continue. 

Base: 

FTE:   1.383   Estimate:   399 .113. 000 

Program  Decrease: 

FTE:  ^  Estimate:   -S60.000 


ENFORCEMENT  OF  UACE  AND  HOUR  STANDARDS 

1993              1993  Difference         1994         Difference 

ADproprtaclon       Esclmate  "     App /Estimate       Estimate 1993/1994 

FTE        Amount    FTE      Amount  FTE    Amount   FTE      Amount   FTE    Amount 

1,382  $95,723,000  1,340  $94,957,000  -42  -$766,000  1.306  $95,157,000  -34  +$200,000 

i'  Included  In  FY  1993  Estimate  above: 

Reduction  pursuant  to  Sec.  511,  P.L.  102-394   ....   -$766,000  and  -29  FTE 
Reduction  pursuant  to  Executive  Order  12839  $0  and  -13  FTE 


Introduction 

The  Wage  and  Hour  Division  is  responsible  for  the  administration  and 
enforcement  of  a  variety  of  laws  which  establish  standards  for  wages  and 
working  conditions  which  collectively  cover  virtually  all  private  and  State 
and  local  government  employment.   The  primary  purpose  of  most  of  these  laws  Is 
to  protect  low-wage  workers  and  the  working  poor. 

The  Division  is  comprised  of  a  nationwide  staff  of  investigators , 
supervisors,  and  technical  and  clerical  employees  responsible  for  enforcing 
the  Fair  Labor  Standards  Act  (FLSA) ,  several  government  contracts  labor 
standards  statutes,  the  Migrant  and  Seasonal  Agricultural  Worker  Protection 
Act,  and  the  Employee  Polygraph  Protection  Act.   The  Immigration  and 
Nationality  Act  (INA) ,  as  amended  by  the  Immigration  Reform  and  Control  Act  of 
1986,  the  Immigration  Nursing  Relief  Act  of  1989,  the  Immigration  Act  of  1990, 
and  the  1991  Miscellaneous  and  Technical  Amendments  to  the  INA  also  provide 
certain  employment  standards  and  worker  protections  enforced  by  the  Wage  and 
Hour  staff.   Wage  and  Hour  is  also  responsible  for  enforcing  the  Family  and 
Medical  Leave  Act  of  1993. 

FLSA  provides  minimum  wage,  overtime,  child  labor,  recordkeeping,  and 
special  minimum  wage  standards.   The  Davis-Bacon  and  Related  Acts  (DBRA) ,  the 
Walsh-Healey  Public  Contracts  Act  (PCA) ,  the  HcNamara-O'Hara  Service  Contract 
Act  (SCA),  and  the  Contract  Work  Hours  and  Safety  Standards  Act  (CVHSSA) 
provide  prevailing  wage,  fringe  benefit  and  overtime  standards  for  workers 
employed  on  Federally- funded  and  Federally-assisted  contracts  for  construction 
and  provision  of  goods  and  services. 

The  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  (MSPA) 
provides  for  the  registration  of  farm  labor  contractors,  the  proper 
maintenance  of  and  Insurance  for  vehicles  used  to  transport  migrant  and 
seasonal  agricultural  workers,  the  maintenance  of  safe  and  healthful 
facilities  to  house  such  workers,  and  the  prior  disclosure  to  such  workers  of 
specific  employment  conditions  and  agreements.   The  Employee  Polygraph 
Protection  Act  of  1988  (EFPA)  provides  protection  for  most  private  sector 
employees  from  lie  detector  testing,  either  preemployment  or  during  the  course 
of  employment,  with  certain  limited  exceptions. 
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The  Immigration  Reform  and  Control  Act  (IRCA)  amended  the  Immigration  and 
Nationality  Act  (INA),  among  other  changes,  to  provide  for  the  Employment 
Standards  Administration's  Wage  and  Hour  and  Office  of  Federal  Contract 
Compliance  programs  review  of  employers'  employment  eligibility  verification 
recordkeeping  compliance.   In  addition  to  this  responsibility,  IRCA  provides 
for  a  revised  temporary  nonimmigrant  agricultural  worker  program  (the  H-2A 
program)  with  worker  protection  provisions  enforced  by  Wage  and  Hour.   Under 
the  H-2A  program,  the  Division  conducts  investigations  of  employers' 
compliance  with  contractual  obligations  to  H-2A  workers  and  similarly  employed 
U.S.  workers.   The  Immigration  Nursing  Relief  Act  of  1989  (INRA)  requires 
facilities  seeking  to  use  nonimmigrant  registered  nurses  to  file  attestations 
with  the  Department  of  Labor  as  a  condition  for  being  able  to  petition  the 
Immigration  and  Naturalization  Service  for  their  admission  under  H-lA  visas. 
The  Employment  and  Training  Administration  administers  the  filing  of 
attestations,  while  Wage  and  Hour  conducts  Investigations  of  complaints 
regarding  the  veracity  of  and  compliance  with  employers'  attestations. 
Similarly,  the  Immigration  Act  of  1990,  as  amended  by  the  Miscellaneous 
Technical  Amendments,  establishes  worker  protection  provisions,  to  be  enforced 
by  Wage  and  Hour,  applicable  to  foreign  students,  nonimmigrant  workers  in 
"specialty  occupations"  and  fashion  models  (H-IB) ,  and  foreign  crewmembers 
performing  longshore  work. 

The  Family  and  Medical  Leave  Act  of  1993  (FMLA)  requires  private 
employers  of  50  or  more  employees  and  public  agencies  to  provide  up  to  12 
weeks  of  unpaid,  job-protected  leave  to  "eligible"  employees  for  certain 
family  and  medical  reasons.   Similar  provisions  also  apply  to  Federal  and 
Congressional  employees. 

The  major  objective  of  the  Wage  and  Hour  Division  is  to  foster  compliance 
by  employers  with  these  various  labor  standards  statutes  and  provisions 
through  enforcement  activities,  including  the  resolution  of  complaints,  and  by 
promoting  voluntary  compliance.   Directed  (i.e.,  noncomplaint)  investigations 
are  also  used  to  obtain  compliance  and  defer  and  remedy  violations  in  areas 
and  industries  where  violations  are  common  and/or  complaints  are  traditionally 
infrequent,  for  example,  in  industrial  homework,  sheltered  workshops, 
agriculture,  and  child  labor.   Civil  money  penalties  (CMPs)  are  assessed  in 
the  child  labor,  industrial  homework,  MSPA,  EPPA.  and  certain  INA  programs, 
and  the  FMLA  provides  for  CMPs  for  any  employer  who  willfully  neglects  to  post 
a  notice  explaining  rights  and  responsibilities  under  the  Act.   The  FLSA 
Amendments  of  1989  also  provide  for  the  assessment  of  CMPs  for  willful  or 
repeated  violations  of  the  minimum  wage  or  overtime  pay  requirements  of  the 
Act.   Under  DBRA  and  SCA,  the  Division  develops  and  Issues  prevailing  wage 
rate  and  fringe  benefit  determinations  to  Federal,  State,  and  local  government 
contracting  agencies  for  Inclusion  in  contract  documents,  and  the  government 
contracts  statutes  provide  debarment  sanctions  for  certain  violations. 

Wage  and  Hour's  overall  operational  objectives  are  to:  (1)  Timely  Resolve 
Complaints;  (2)  Establish  and  Maintain  Effective  "Directed"  Compliance 
Programs;  (3)  Establish  and  Maintain  a  Quality  Wage  Survey  Program; 

(4)  Meet  all  Timeframes  Mandated  for  Wage  and  Hour  Work  Products;  and 

(5)  Meet  Employee  Training  and  Development  Needs.  All  of  these  requirements 
are  interrelated  and  complement  each  other  in  terms  of  the  program's  overall 
impact  and  effectiveness. 
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Budget  authority  and  FTE  usage  for  Wage  and  Hour  during  Che  last  five 
years  have  been  as  follows : 

Funding  FTE 

1989 $88,955,000  1,551 

1990 90.839,000  1,508 

1991 91,294,000  1,444 

1992 94,418,000  1,389 

1993 94,957.000  1,340 


1994  Budget  Request 

Requested  resources  provide  $95,157,000  and  1.306  full-time  equivalent 
(FTE)  staff  years,  a  reduction  of  34  FTE  and  an  increase  of  $200,000  over  the 
FY  1993  level.   At  this  level  of  funding.  Wage  and  Hour  expects  to  be  able  to 
finance  797  investigator  FTE.   The  Division  has  operated  under  a  hiring  freeze 
since  FY  1990  as  a  result  of  enacted  appropriations.   Total  FTE  utilization 
has  dropped  by  more  than  10  percent  from  FY  1989  through  FY  1992  (from  1,551 
in  FY  1989  to  1.389  in  FY  1992).  and  will  decline  by  nearly  16  percent  through 
FY  1994 r   Investigator  FTE  have  declined  by  15  percent  (from  989  to  842) 
during  that  same  period,  and  will  be  reduced  by  nearly  20  percent  through  FY 
1994.   The  Division  has  had  to  rely  on  attrition  from  a  four-year  hiring 
freeze  to  achieve  required  staffing  reductions.   Based  on  current  staffing  and 
projected  attrition,  the  Division  may  not  be  able  to  achieve  Che  FTE  level  of 
1.306  by  Che  end  of  FY  1994. 

During  FY  1994,  special  emphasis  will  be  given  Co  implemencing  Che  Family 
and  Medical  Leave  Acc.   The  combined  effecC  of  assuming  this  new 
responsibility  and  Che  resource  reductions  at  the  request  level  will  be  to 
reduce  the  Cimeliness  of  service  of  complainCs,  Che  scope  and  impacc  of 
cercain  of  Wage  and  Hour's  direcCed  enforcemenc  programs,  and  Che  number  and 
Cimeliness  of  govemmenc  concraccs  wage  surveys  conducced  and  wage 
determinations  issued.   Every  effort  will  be  made  to  reduce  these  efforts 
through  decentralization  of  operational  responsibilities,  improvement  and 
streamlining  of  work  processes,  and  empowennent  of  program  managers  and  staff. 

For  FY  1994,  Wage  and  Hour  currently  assumes  that  it  will  receive  6,400 
complaints  under  the  FMLA,  representing  about  one-quarter  of  one  percent  of 
the  escimaced  employees  who  would  benefic  from  Che  Acc.   Through  a  mix  of 
invescigacions  and  conciliaCions ,  ic  is  believed  that  this  workload  can  be 
effectively  managed.   In  the  many  other  program  areas,  improvement  efforts 
will  be  carried  forward  in  order  Co  mainCain  levels  and  enhance  Che  qualicy  of 
services  provided.   However,  complainc  invenCories,  parcicularly  under  FLSA, 
will  increase  as  will  che  average  lengch  of  cime  ic  cakes  Co  complece 
complainc  invescigacions.   Currencly,  ic  Cakes  approximacely  10  monchs  Co 
complece  Che  average  FLSA  complainc  invescigacton.   ComplainCs  received  have 
decreased  significantly  since  FY  1990  when  the  Division  received  more  than 
60,000  FLSA  complaints;  as  the  workload  table  indicates,  che  Division  received 
less  Chan  48,000  FLSA  complainCs  in  FY  1992,  and  is  expecting  45,500  in  FY 
1993  and  FY  1994.   A  disproportionate  reduction  in  investigator  FTE  as  a 
result  of  attrition  in  FY  1993  and  FY  1994  could  further  impact  workloads. 
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Funding  of  non-personnel  costs  has  been  reduced  from  already  low  levels 
to  effect  the  President's  adninistratlve  cost  reduction  goals  and  to  minimize 
otherwise  necessary  additional  reductions  in  personnel  compensation  and 
benefit  costs  which  would  adversely  affect  Wage  and  Hour  employees  and  require 
even  greater  staffing  reductions. 


Enforcement  of  Wage  and  Hour  Standards 


Fair  Labor  Standards  Act 


Compliance  Actions 

Homework  Investigations 


Complaints  Received 
Complaints  Resolved 


Workload  Statistics 


60,647 
(673) 


47,879 
53.401 


Percentage  of  Complaints  Resolved 
within  180  Days 

Directed  Actions  Completed 

Complaints  in  Inventory 

Amount  of  Underpayments  (000) 

Employees  Underpaid 

Payments  Agreed  on  (000) 

Percentage  of  Monetary  Agreements 
Compared  to  Underpayments 

Employees  to  be  Paid 

Minors  Illegally  Employed 

Child  Labor  Penalties  Collected  (000) 

Percentage  of  Civil  Money 
Penalties  Assessed 


72% 

13.148 

16,566 

$177,720 

418,047 

$136,312 

77% 

382.132 

19.443 

$8,009 

56% 


FY  1993   FY  1994 
Estimate  Estimate 


53.600 
(900) 

45,500 

46,900 

75% 

11.400 

15.200 

$166,900 

384,300 

$125,900 

75% 

358.300 

18.500 

$7,600 

75% 


49 . 700 
(900) 

45.500 

43,600 

70% 

11,100 

17,500 

$162,200 

373,500 

$122,400 

75% 

348,200 

18,000 

$7,400 

60% 
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FY  1992 
Actual 


Government  Contract  Labor  Standards 

Compliance  Actions 

Complaints  Received 

Complaints  Resolved 

Percentage  of  Complaints  Resolved 
within  180  Days 

Directed  Actions  Completed 

Complaints  in  Inventory 

Amount  of  Underpayments  (000) 

Employees  Underpaid 

Payments  Agreed  on  (000) 

Percentage  of  Monetary  Agreements 
Compared  to  Underpayments 

Employees  to  be  Paid 

DBRA  Wage  Determinations  Issued 

DBRA  Wage  Determination  Actions  *' 

DBRA  Survey  Contacts 

SCA  Wage  Determinations  Issued 

SCA  Wage  Determinations  and 
Conformance  Requests  -' 


FY  1993   FY  1994 
Estimate   Estimate 


3,156              3,000  2,900 

2,714              2,600  2,600 

3,147              2,700  2,600 

50%  50% 

600  600 

1,700  1,700 

$49,900  $48,500 

42,700  41,500 

$42,100  $40,900 

84%  84% 

40,500  39,400 

12,000  10,000 

27,000  30,000 

133,800  133,800 

7,000  5,600 

52,400  55,000 


48% 

572 

1 

,816 

$46 

.961 

47 

,664 

$39 

,668 

84% 

44 

.571 

8 

,660 

24 

,000 

15 

,000 

5 

,000 

-'      "DBRA  Wage  Determination  Actions"  covers  issuance  of  new  wage 
determinations  (also  measured  separately  under  "Wage  Determinations  Issued") 
plus  modifications  to  existing  wage  schedules  based  upon  collective  bargaining 
agreements  and  conformance  requests  processed. 

-'  "SCA  Wage  Determinations  and  Conformance  Requests"  measures  the  number  of 
contracts  for  which  SCA  wage  determinations  are  being  requested  plus  the 
number  of  current  wage  determinations  for  which  wage  rates  for  additional 
classifications  must  be  added. 
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FY  1992   FY  1993   FY  1994 
Actual    Estimate  Estimate 

Migrant  and  Seasonal  Agricultural  Worker  Protection  Act 

Compliance  Actions  4.143      4,700     4,600 

Investigations  (2,957)    (3,500)   (3,400) 

Housing  Inspections  (1.186)    (1,200)   (1.200) 

KSPA  Civil  Money  Penalties 

Assessed  (000)  $1,944     $1,700    $1,700 

Farm  Labor  Contractor/Employees 

Registration  Certificates  Issued       13.397     13,500    13,500 

H-2A  Program 

Compliance  Actions  320        400       400 

Nursing  Relief  Act 

Compliance  Actions  16         30       30 

Immigration  Act  of  1990 

Compliance  Actions  1         20        20 

Family  and  Medical  Leave  Act  of  1993 

Compliance  Actions  6,400 


1993 

Resource  levels  total  $94,957,000  and  1,340  FTE,  representing  a 
reduction  of  13  FTE  from  the  FY  1993  enacted  level.   The  Family  and  Medical 
Leave  Act  of  1993  becomes  effective  in  August,  and  Wage  and  Hour  will  initiate 
its  enforcement  activities  at  that  time.  Workloads  associated  with  this  Act 
will  not  fully  materialize  until  FY  1994.   Overall  complaint  inflow  is 
expected  to  be  less  than  in  FY  1992,  which  will  help  reduce  adverse  effects  on 
complaint  servicing  despite  continuation  of  a  program-wide  hiring  freeze  into 
a  fourth  year. 

1992 

Budget  reductions  during  FY  1992  required  the  continuation  of  a  hiring 
freeze,  which  resulted  in  a  reduction  of  38  investigator  FTE  compared  to  the 
previous  fiscal  year.   In  spite  of  this  reduction,  enforcement  results 
increased  in  many  areas  of  the  FLSA  program  even  though  fewer  compliance 
actions  were  completed  than  In  the  previous  fiscal  year.  Many  enforcement 
results  in  the  remaining  programs  were  below  levels  achieved  in  the  prior 
year. 
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Changes  for  199^ 

Activity  Changes: 

Built-in: 

Annuallzatlon  of  pay  increase 

effective  January,  1993   644,000 

Pay  increase  effective  January,  1994   2,101,000 

Within-grade  increases  and 

career  ladder  promotions  579,000 

Employee  Benefits    463,000 

Space  rent 170,000 

Other  non-personnel  compensation   937,000 

Federal  Employees'  Compensation   -119,000 

Working  Capital  Fund  decrease    -289,000 

FY  1994  pay  freeze -2.101.000 

Total  Built-in  +2,385,000 

Net  Program  -$2,185,000 

FTE -34 


Enforcement  of  Wage  and  Hour  Standards 

Proposal:   To  provide  a  decrease  in  the  Wage  and  Hour  Division  of  34  FTE  and 
$1,738,000. 

Rationale:    Of  the  FTE  reduction,  a  decrease  of  19  FTE  and  $1,359,000  is 
required  to  comply  with  the  second  of  a  three  step  initiative  to  reduce 
Federal  employment  by  100,000  FTE  as  required  by  Executive  Order  12839.   The 
funding  reduction  reflects  both  the  FY  1994  FTE  reduction  and  the  FY  1993 
portion  of  the  initiative  (13  FTE  in  FY  1993).   The  balance  of  the  reduction 
(15  FTE  and  $379,000)  Is  to  finance  new  initiatives  in  the  Department  within 
the  overall  FTE  ceiling. 

Program  Effects:   Based  on  the  current  staffing,  the  Division  will  have 
difficulty  achieving  the  FTE  level  of  1,306  by  the  end  of  FY  1994  through 
reliance  on  attrition  and  a  freeze  on  hiring  continued  into  a  fifth  year.   As 
for  program  Impact,  complaint  inventories,  particularly  FLSA,  will  continue  to 
increase,  as  will  the  average  length  of  time  required  to  complete  complaint 
investigations.   In  addition,  these  reductions  will  adversely  affect 
implementation  of  an  effective  program  to  enforce  the  1993  Family  and  Medical 
Leave  Act. 


Estimate:  $97.342.000 
Estimate:  -$1.738.000 
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Enforcement  of  Wage  and  Hour  Standards 

Proposal:   To  reduce  applicable  adalnistratlve  costs  in  the  Wage  and  Hour 
Division  by  three  percent,  for  a  total  reduction  of  $447,000. 

Rationale :   Executive  branch  agencies  have  been  required  by  Executive  Order 
12837  to  reduce  administrative  expenses  by  14  percent  over  four  fiscal  years 
to  assist  in  controlling  the  Federal  deficit  and  inproving  the  administrative 
productivity  of  the  Federal  Govemnenc.  This  $447,000  represents  the  first 
year  of  the  four  year  incremental  reduction. 

Program  Effects:   The  administrative  cost  reductions  will  have  a  significant 
effect  upon  Wage  and  Hour.  For  several  years.  Wage  and  Hour  has  been  required 
to  sacrifice  enforcement  travel  and  training  funds,  as  veil  as  non- 
compensation  funding  in  several  other  categories  (such  as  litigation  support) , 
to  meet  budget  restrictions  and  maintain  the  staff  necessary  to  serve  the 
program's  clientele  and  avoid  reductions -in- force  or  employee  furloughs.   As  a 
result,  there  is  little  money  in  these  categories  to  meet  essential  program 
operation  and  staff  training  and  development  needs.   Funding  for  operating 
necessities  such  as  supplies  and  equipment  is  below  the  level  required  for 
program  support  and  maintenance. 

Base : 

FTE:   1.340  Estimate:   $97.342 .000 

Program  Decrease: 

FTE:      0  Estimate:     -$447.000 


Appendix  12— Response  to  Followup  Questions  of  Representative 
Xavier  Becerra,  From  William  Ho-Gonzalez,  Office  of 
Special  Counsel,  Department  of  Justice 


i.    Please  provide  us  with  a  copy  of  the  OSC's  Fy93  budget  and 
staffing  patterns. 

OSC  received  $4.2  million  dollars  for  its  FY  1993  budget. 
In  addition,  OSC  received  $3  million  from  the  Immigration  and 
Naturalization  Service's  legalization  fund,  which  was  used  to 
fund  non-profit  organizations'  projects  designed  to  educate 
workers  and  employers  about  the  antidiscrimination  provision  of 
■the  Immigration  Reform  and  Control  Act  of  1986  (IRCA) . 

OSC  presently  is  staffed  by  35  persons:   the  Special 
Counsel,  a  Deputy  Special  Counsel,  an  Executive  Officer,  thirteen 
attorneys,  two  public  affairs  specialists,  four  paralegals,  six 
secretaries  and  seven  other  support  persons,  including  an 
investigator  and  a  language  specialist. 

2.    How  many  investigations  does  the  OSC  conduct  that  are  not  as 
a  result  of  a  complaint  (i.e.,  independent  investigation  of 
impact  cases)?   Does  the  OSC  conduct  random  checks?   How 
many  has  the  OSC  conducted  in  the  [sic]  for  each  year  since 
its  inception?   How  has  the  Office  of  Special  Counsel  used 
matched  testers?   Please  provide  information  regarding  your 
use  of  testers. 

From  its  inception  in  1987  through  July  1,  1993,  OSC  had 
opened  a  cumulative  total  of  715  independent  investigations,  of 
which  34  presently  are  under  investigation.   The  Special  Counsel 
may  initiate  an  independent  investigation  where  there  is 
reasonable  cause  to  believe  that  there  has  been  a  violation  of 
the  antidiscrimination  provisions.   If,  after  investigation,  the 
violation  is  confirmed,  the  Special  Counsel  may  file  a  complaint 
with  an  ALJ. 

OSC  sometimes  opens  investigations  based  on  information 
found  in  the  course  of  examining  a  charge,  although  the  charge 
may  be  dropped  ultimately.   The  majority  of  the  independent 
investigations  opened  by  OSC  (606  out  of  715)  are  unrelated  to 
charges. 

To  date,  OSC  has  not  conducted  random  checks,  but  we  will 
certainly  look  into  the  feasibility  of  utilizing  this  as  an 
enforcement  tool. 

OSC  has  investigated  the  use  of  testers  as  a  means  of 
complementing  its  enforcement  efforts.   As  a  result  of  this 
research,  OSC  has  determined  that  budgetary  constraints  will 
prevent  the  Office  from  using  testers  in  the  near  future. 
Testing  requires  the  development  of  protocols  governing  the 
practice,  in  addition  to  careful  screening  of  candidates  to  serve 
as  testers,  and  a  coordinator  for  the  entire  program  to  insure 
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that  the  testing  is  done  properly  so  that  the  results  have  the 
necessary  integrity  for  use  in  litigation.   Under  present  fiscal 
conditions,  OSC  lacks  the  resources  to  implement  such  a  program. 

3.  Does  the  OSC  have  a  policy  articulating  when  to  conduct  an 
investigation  for  a  pattern  and  practice  of  discrimination 
and  when  to  conduct  an  independent  investigation?   If  so, 
please  provide  information  on  that  policy. 

Yes.   As  discussed  above,  the  Special  Counsel  may  initiate 
an  independent  investigation  whenever  there  is  reasonable  cause 
to  believe  that  a  violation  of  the  antidiscrimination  provisions 
has  occurred,  irrespective  of  whether  the  violation  is  an 
isolated  instance  or  part  of  a  pattern  or  practice  of 
discrimination.   In  the  course  of  investigating  charges,  OSC 
attorneys  examine  cases  for  indicia  of  a  pattern  or  practice  of 
discrimination.   Of  sixteen  complaints  filed  with  Administrative 
Law  Judges  this  year,  eight  allege  that  respondents  engaged  in  a 
pattern  and  practice  of  discrimination.   Similarly,  OSC  attorneys 
conducting  investigations  will  examine  charges  and,  where  the 
facts  indicate  that  doing  so  is  appropriate,  will  recommend  the 
opening  of  an  independent  investigation.   Also,  as  a  matter  of 
routine,  OSC  attorneys  will  initiate  inquiries  when  information 
comes  to  our  attention  suggesting  possible  violations  to 
determine  if  an  independent  investigation  should  be  conducted. 
In  general,  recommendations  by  OSC  attorneys  for  independent 
investigations  are  routinely  approved  where  there  is  reasonable 
cause  to  believe  violations  of  the  law  have  occurred. 

4.  Please  provide  information  on  the  number  of  complaints  and 
amounts  of  fines  OSC  has  levied  and  collected  by  year. 

The  number  of  charges  received  by  the  Office  has  increased 
from  year  to  year.  As  of  July  6,  1993,  OSC  had  received  a  total 
of  3,052  charges.  The  greatest  source  of  charges  is  California, 
from  which  we  have  received  939  charges,  or  approximately  thirty 
percent  of  all  charge  receipts.  Charge  statistics  appear  in  the 
chart  below: 
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Fiscal  Year 

%  Increase  over 

Previous  Fiscal 

Year 

5/87-9/87^ 

21 

N/A 

1988 

276 

338.0^ 

1989 

385 

39.5 

1990 

521 

35.3          1 

1991 

605 

16.1 

1992 

781 

29.0         1 

During  the  past  two  fiscal  years,  OSC  has  increased  its 
emphasis  on  imposing  civil  money  penalties  upon  employers  who 
have  violated  IRCA's  antidiscrimination  provision.   More 
specifically,  eighty-six  percent  of  all  civil  penalties  assessed 
in  OSC's  history  were  assessed  in  the  past  eighteen  months.   The 
amount  of  fines  collected  throughout  OSC's  history  is  specified 
below: 


Fiscal  Year 

Amount 

1988 

$   17,000 

1989 

$    5,000 

1990 

$    6,400 

1991 

$   13,100 

1992 

$   80,000 

1993  (to  date) 

$  200,965 

TOTAL  TO  DATE:   $  326,965 


^OSC  began  operations  in  May  of  1987  and  therefore  only 
received  charges  during  the  last  four  months  of  that  fiscal  year. 

■Prorated  figure. 
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5.    Does  the  OSC  have  a  procedure  for  collecting  back  wages? 
How  much  in  back  wages  by  year  have  been  collected  by  the 
OSC? 

Yes.   In  the  course  of  investigating  charges,  OSC  attorneys 
determine  the  amount  of  wages  that  a  charging  party  has  lost  as  a 
result  of  the  discriminatory  behavior  alleged.   After  making  this 
calculation,  OSC  demands  this  amount  minus  wages  earned  in  the 
interim  in  its  complaint  or  in  settling  charges  against 
respondents.   The  amount  of  backpay  that  has  been  collected  by 
OSC  is  illustrated  in  the  following  chart: 


Fiscal  Year 

Amount 

1988 

$  95,569,27 

1989 

$  89,035.95 

1990 

$114,460,64 

1991 

$  64,754,09 

1992 

$458,263.14 

1993  (to  date) 

$482,621.33 

TOTAL  TO  DATE:   $1,304,604.42 


6.    How  does  the  OSC  monitor  employer  compliance  with  settlement 
agreements?   Does  the  OSC  use  matched  testers  to  monitor 
compliance? 

OSC  policy  requires  attorneys  to  monitor  employer  compliance 
with  settlement  agreements,  which  may  be  accomplished  in  a  nunber 
of  ways.   For  example,  no  charge  or  complaint  is  dismissed  as 
settled  until  the  back  pay  and  civil  penalties  have  been  received 
by  OSC.   In  addition,  attorneys  routinely  reserve  the  right  to 
request  additional  information  in  order  to  monitor  compliance, 
and  on  occasion  require  employers  to  submit  monthly  reports  as 
part  of  a  settlement  agreement.   In  other  instances,  employers 
agree  to  certify  to  OSC  that  they  have  accomplished  the 
requirements  set  forth  in  the  agreement,  particularly  in  the  area 
of  training  and  education  of  personnel  engaged  in  hiring. 

Attorneys  must  submit  monthly  reports  to  the  Special  Counsel 
concerning  the  cases  they  are  monitoring  pursuant  to  settlement 
agreements.   This  procedure  ensures  that  the  Special  Counsel  is 
kept  apprised  of  the  status  of  all  settlements  of  charges.   OSC 
does  not  use  matched  testers  to  monitor  compliance.   As  stated 
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before,  the  Office  lacks  the  resources  to  implement  a  testing 
program. 

7.    It  is  my  understanding  that  the  OSC  has  stopped  publicizing 
settlements  with  employers.   If  that  is  true,  why  are  you  no 
longer  using  this  method  of  educating  employers  sOjout  their 
responsibility  under  the  anti-discrimination  provisions? 

OSC  recognizes  that  pviblicity  concerning  settlements  and 
complaints  is  an  important  component  of  the  Office's  education 
activities  and,  therefore,  has  not  stopped  publicizing 
settlements  with  employers.   For  example,  OSC  recently  issued  a 
press  release  concerning  its  settlement  with  Northwest  Airlines 
of  a  lawsuit  alleging  citizenship  discrimination.   OSC  has 
changed  its  policy  with  regard  to  issuing  press  releases, 
however. 

Rather  than  inundating  the  media  with  press  releases  about 
each  and  every  development  at  OSC,  no  matter  how  small,  the 
Office  now  makes  a  reasoned  judgment  about  which  matters  to 
publicize  and  where  to  promote  them.   Thus,  OSC  makes  a 
determination  about  the  newsworthiness  of  a  particular 
development,  as  well  as  whether  publicizing  the  matter  will 
advance  OSC's  educative  mission.   OSC  also  has  developed  an 
extensive  database  of  the  various  ethnic  media,  including  Latino, 
Asian,  Caribbean,  and  Arabic  media  outlets,  for  the  purpose  of 
targeting  the  issuance  of  press  releases.   OSC  also  targets  those 
publications  that  specialize  in  immigration  and/or  employment 
issues.   In  addition,  OSC  frequently  sends  releases  to  local 
media  outlets  that  would  be  interested  in  actions  affecting 
employers  located  in  their  area.   These  efforts  supplement  those 
by  the  Department's  Office  of  Public  Affairs,  which  sends  OSC 
releases  to  the  mainstream  media,  such  as  United  Press 
International. 

By  being  more  strategic  in  issuing  releases,  OSC  believes 
that  their  educational  impact  is  greater  as  a  result  of  more 
media  coverage  from  a  broader  spectrum  of  media  outlets.    For 
example,  OSC's  $85,000  fine  against  a  consortium  of  growers  in 
Florida  was  covered  by  The  Miami  Herald.   Our  settlement  with  the 
administrator  of  a  Head  Start  program  in  Huntington,  West 
Virginia,  was  reported  by  a  newspaper  in  that  state.   El  Hispano, 
a  Latino  newspaper  in  Sacramento,  California,  also  reported  one 
of  OSC's  settlements.   Our  contacts  with  community-based 
organizations  and  others  inform  us  that  other  ethnic  media  have 
picked  up  and  published  information  contained  in  press  releases 
we  have  issued. 


552 


8.    Do  you  have  any  recommendations  to  enhance  or  improve  OSC's 
legislative  authority,  funding  levels,  or  personnel  levels? 

The  Administration  is  examining  issues  concerning  employer 
sanctions  and  IRCA- related  discrimination.   Accordingly,  we  are 
not  in  a  position  at  this  time  to  make  any  suggestions  regarding 
legislative  initiatives  or  matters  relating  to  OSC's  operations. 


Appendix  13.-Response  to  Followup  Questions  of  Representative 
Xavier  Becerra,  From  Louis  D.  Enoff,  Acting  Commissioner 
Social  Security  Administration  ' 

Question:  I  would  appreciate  your  submitting  aetallea  co3C 

figures  for  a  "counterfeit-resiStant"  social  security 
card.  I  would  also  appreciate  your  eubrr.itting  separate 
cost  estimates  for  a  card  with  each  of  the  following: 
fingerprint  idencif ication,  bar-code  validation,  a 
photograph,  or  other  alternatives  that  the  Social 
Security  Attrdnistration  has  considered  that  would 
prevent  or  minimize  counterfeiting. 

The  cost  of  reissuing  Social  Security  nunber  (SSN) 
cards  to  sll  250  million  cardholders  under  our  current 
procedures  is  estiirated  to  be  S2.2  billion  and  42,000 
workyears . 


In  addition  to  the  base  cost  of  S2.2  billion  recraired 
under  SSA's  normal  ©numeration  procedures,  the  COSt  cf 
providing  all  cardholders  with  a  secure  SSN  card 
containing  o  photograph,  a  bar  code,  or  a  fingerprint 
is  estimated  at  $222.5  million  (approifinately  $.69 
additional  per  secure  card) .   Therefore  the  total  cost 
for  reissuing  a  secure  card  to  250  million  cardholders 
could  be  about  $2,4  billion  and  42,0  00  workyears. 

Question;  It  is  my  understanding  that  you  participated  as  a 
itember  of  the  individual  privacy  Workahop  that  was 
convened  by  the  Congressional  office  of  Technology 
Assessment  (OTA)  as  part  of  OTA's  preparation  of  the 
June  1986  report  "Federal  Governir,ent  information 
Technology,  Electronic  Record  Systems  and  Individual 
Privacy."   Please  comment  (affirm,  negate,  elaborate, 
etc.)  on  the  following  statement  made  by  the  OTA  in  the 
report  at  page  3 . 

"Moreover,  the  widespread  use  of  computerized 
databases,  electronic  record  searches  and  matches, 
and  computer  networking  is  leading  rapidly  to  the 
creation  of  a  'de  facto'  national  database 
containing  personal  information  on  most  Am.ericans. 
And  use  of  the  social  security  number  as  a  'de 
facto'  electronic  national  identifier  facilitates 
the  development  of  this  database." 

Answer:  Mr.  Enoff  did  participate  in  the  OTA  workshop  in  1985. 
SSA  has  the  following  comments  on  the  statement  in  t.he 
OTA  report - 

The  original  purpose  of  the  Social  Security  number 
(SSN)  was  to  accurately  record  workers'  earnings  for 
Social  Security  purposes.   The  SSN  card  was  designed 
simply  to  provide  a  convenient  record  of  the  number 
that  had  been  issued,  so  that  wages  could  be  reported 
correctly. 
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A*  a  result  of  society's  technological  advances  and 
increased  recordkeeping  needs,  the  use  of  the  SSN  has 
expanded  encnnousiy  since  SSNs  were  first  established. 
This  is  true  both  in  the  private  sector,  where  the  use 
of  the  SSN  generally  is  not  governed  by  statute  except 
for  tax  purposes,  as  well  as  in  govemnent,  where 
rec«nt  laws  have  authorized  additional  gcvemment  uses 
for  th«  SSM. 

The  Social  Security  Ad^-ninistraticn  (SSA)  has  always 
taken  its  rosponsibility  to  protect  the  privacy  o£ 
Agency  records  very  seriously.   The  agency's  policy  is 
not  to  discloee  information  about  a.i  individual, 
including  his  or  her  SSK,  without  his  or  her  consent, 
unless  we  are  required  by  statute  to  do  so.  or  the 
adirinistrotion  of  the  Social  Security  progran  or  other 
governmental  health  or  income  maintenance  prograns 
clearly  requires  cuch  diacloaure.   It  seems  clear  that 
the  current  trend  toward  more  extensive  use  of  the  SSK 
will  continue.   Thus,  it  is  essential  that  individual 
privacy  rights  are  adequately  protected. 

SSA  has  a  nuirber  of  safeguards  in  place  against 
unauthorized  use  of  data  in  agency  files .   These 
include  limiting  access  to  records  by  ossigning  a 
personal  identification  number  and  password  to  those 
employees  who  must  use  the  cata  for  prograir.  purposes. 
Also  access  to  sensitive  files  is  monitored  by  ar. 
audit  trail  which  can  be  tracked  by  our  system  security 
officers. 

Question:  Please  conrjent  (affirm,  negate,  elaborate,  etc.)  on  the 
policy  recomme.-idations  regarding  the  1974  Privacy  Act 
proposed  by  the  OTA  report. 

Answer:   The  OTA  report  offered  several  bread  policy  options  for 
the  Congress  to  consider,  including  no  action  at  all, 
problem-specific  legislative  actions  and  institutional 
changes,  and  a  systematic  study  of  national  infcrir.atlon 
policy. 

The  isBuas  raised  by  the  OTA  report  will  continue  to 
face  the  Federal  Government.   The  Administration  agrees 
with  OTA'S  implicit  conclusion  that,  as  electronic 
recordkeeping  and  data  matching  expand.  Congress  and 
the  Executive  Branch  mutt  work  together  to  balance 
individual  privacy  rights  against  nhe  need  for 
governrent  efficiency  and  prevention  of  fraud. 


Appendix  14.-Response  to  Followup  Questions  of  Representative 
Xavier  Becerra,  From  Chris  Sale,  Acting  Commissioner, 
Immigration  and  Naturalization  Service 

Employer  Sanctions  Enforcement 

1(a).      Please  delineate  by  year  the  46,800  eaployer  sanctions- 
related  apprehensions  by  the  Investigations  Office 
achieved  diiring  implementation  of  employer  sanctions 
through  FY  92. 

The  testimony  inaccurately  attributed  the  apprehensions  to 
Investigations  only.   However,  it  should  have  read  "Enforcement", 
since  this  figure  reflects  apprehensions  by  both  Investigations 
and  the  Border  Patrol. 


APPREHENSIONS   FY  88 

FY  89 

FY  90 

FY  91 

FY  92 

TOTAL 

Investigations  3,642 

5,852 

5,227 

7,741 

8,100 

30,562 

Border  Patrol   2,541* 

2,951* 

3,715 

3,506 

3,495 

16,208 

Program  Total  6,183* 

8,803* 

8,942 

11,247 

11,595 

46,770 

Totals  for  FY  1988  and  FY  1989  reflect  estimated  Border 
Patrol  apprehensions.   The  Border  Patrol  did  not  collect  the 
number  of  apprehensions  relating  strictly  to  employer 
sanctions  cases  until  FY  1990. 
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>loy«r  Sanctlc 


1  (b) .   PlMkS*  prtrridm   Inf  oraatlon  on  thm   total  namtoarm   of  Intents  to  Flno  and 
Pinal  ortlars  by  yoar  dolinaatod  in  the  following  ways:   paperwork 
violations  alone  and  for  onlawfal  eaployaent  of  unautborizad 
individuals;  and,  by  sise  of  work  force  (i.e.,  bow  many  counts  bave 
been  brougbt  against  «aployer  of  fifteen  eeployees  or  fewer,  fifty 

■  fewer,  and  aaployers  of  aore  tban  two  bnndred  eaployees) . 


Only  «UBBary  inforsation  is  available  for  FY  1988  and  FY  1989.   Case  specific 
information  was  not  collected  until  August  1989  when  the  -Esployer  Case 
Activity  Report",  CEMF  45.1,  was  instituted.   Detailed  Final  Order 
information  is  not  currently  available. 

PART  1  HITS  and  Final  Orders  by  Type  of  Violation 

MTF8        FY  88       FY  89    FY  90         FY  91  0.22.         XSXftk 

Total  cases  1,648»  3,547  2,242  2,184         2,447        12.068 

Substantive  -  -  1,200  (54%)  1,376  (63%)   1,608  (66%) 

Varif.  Only  -  -  9"  (*1»)    721  (33%)    783  (32%) 

(Serious) 

VeriC.  only  -  -  "3  (5%)      87  (4%)       56  (2%) 

(Other) 

FIKAL  ORDS  HA  1,616  1,310  1,068         1,500         HA 

Substantive:   Cases  resulting  in  the  issuance  of  a  Notice  of  Intent  to  Fine 
(HIF)  charging  the  esployer  with  the  unlawful  employment  of  unauthorized 
workers,  i.e.,  )tnowtngly  Hiring  and/or  Knowingly  Continuing  to  Employ 
unauthorized  individuals,  and  prohibition  against  requiring  posting  of  an 
indemnity  against  potential  liability  for  unlawful  eaployment. 

Seriotis  Verification  Only:   NIF  cases  with  no  "Substantive"  charges,  i.e., 
with  only  verification  or  paperwork  charges,  but  where  the  1-9  related 
violations  could  lead  to  the  eaployment  of  unauthorized  workers.   For 
example,  2  possible  conditions  which  would  be  considered  "serious"  aure  as 
follows: 

1)  Arrest  of  unauthorized  aliens  employed  by  the  business 
establishment. 

2)  The  number  of  verification  violations  charged  is  greater  than 
or  equal  to  35  percent  of  the  total  number  of  the  business 
establishment's  employees. 

Other  Verification  Only:   MIF  cases  with  only  verification  charges  which 
cannot  be  readily  identified  as  "serious",  i.e.,  where  neither  of  the  above 
conditions  are  reported. 


PART  2 
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Employer  Sanctions  Bnforcenent 

NIFs  by  Number  of  Employees 


*   of 
Employees 

NIFs 

1-4 
MIF 

Nat'l 

NIFs 

5-9 
NIF 

% 

Nat'l 

% 

FY  90 
FY  91 
FY  92 

608 
584 
733 

27% 
27% 
30% 

57% 
57% 
59% 

377 
433 
482 

17% 
20% 
20% 

20% 
20% 
20% 

/  of 
Employees 

NIFs 

10  -  24 

NIF 

% 

Nafl 

X 

NIFs 

25  -  49 

NIF    Nat'l 
%      % 

FY  90 
FY  91 
FY  92 

561 
483 
559 

25% 
22% 
23% 

13% 
13% 
12% 

271 
270 
246 

12% 
12% 
10% 

5% 
5% 
5% 

#  of 
Employees 

NIFs 

50  -  99 
NIF 

% 

Nat'l 

% 

NIFs 

100  -  249 
NIF    Nat'l 
%      % 

FY  90 
FY  91 
FY  92 

171 
188 
141 

8% 
8% 
6% 

3% 
3% 
3% 

107 
99 
94 

5% 
5% 
4% 

2% 
2% 
2% 

/  of 
Employees 

NIPS 

250  -  499 

NIF    Nat'l 
%      % 

NIFS 

500  -  999 

NIF    Nat ' 1 
%      % 

FY  90 
FY  91 
FY  92 

21 
22 
19 

1% 
1% 
1% 

.4% 
.4% 
.4% 

14 
6 
4 

1% 
.4% 
.2% 

.2% 
.2% 
.2% 

/  of 
Employees 

NIFS 

lOOO-f 
NIF 

% 

Nat'l 

% 

NIFs 

DNKNOWN    TOTAL 
NIF      NIFS 

% 

FY  90 
FY  91 
FY  92 

7 
7 
2 

.3% 
.4% 

.1% 

.1% 

.1% 
.1% 

115 

92 

167 

5% 
5% 
7% 

2,242 
2,184 
2,447 

NIF  %:   The  percentage  of  total  NIFs  issued  during  the  fiscal  year  which 
relate  to  the  specific  business  size  range. 

Nat'l  %:   The  percentage  of  the  nation's  employers  which  fall  into  the 
specific  business  size  range. 
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^q^loy«r  Sanctions  EDforceaent 

1(c).  By  y«ar,  picas*  provids  tlis  cost  to  ths  IHS  of  •nforcaasnt  of  saploysr 
sanctions  and  nuabar  of  parsonnal  dadicatad  to  anf orceaant.   Zncluda. a 
datailed  axplanation  of  how  tha  costs  and  parsonnal  miabars  vara 
darivad. 

INVESTIGATIONS 
Estiaata  of  Annual  Cost  of  Enforcing  Eaployar  Sanctions 

Eaployar  Sanctions  Sanctions 
Costs  Parsonnal* 

FY  1988     $32,098,000         480 

FY  1989     $24,822,000         513 

FY  1990     $20,541,000         255 

FY  1991     $23,224,000         340 

FY  1992     $25,976,000         327 

•Includas  aaployar  education  activitias. 

This  information  ralatas  to  Invastigations  only.   It  doas  not  includa  Bordar 
Patrol  astinatas. 

Bacausa  positions  ara  not  dadicatad  axclusivaly  to  a  single  anforcaaant 
activity  and  agents  frequently  have  to  perform  various  tasks  simultaneously, 
personnel  estimates  are  based  on  the  ntimbar  of  hours  worked  within  each 
program  area.   These  work  hours  are  then  translated  into  full  time 
equivalents  (FTEs). 

The  costs  are  not  exact  since  no  mechanism  is  in  place  to  isolate  strictly 
employer  sanctions  costs.   The  estimated  costs  are  based  on  the  percentage  of 
hours  dedicated  to  employer  sanctions  enforcement  (including  employer 
education)  as  a  percentage  of  the  total  hours  and  applied  to  the  total 
funding. 

Beginning  in  fiscal  year  1989  through  the  praaant,  approximately  30%  of  the 
productive  time  (approximately  250  workyaars)  of  our  Invaatigations  program 
is  devoted  to  employer  sanctions  enforcement.   This  is  supplemented  by 
approximately  100  workyears  of  effort  from  our  Border  Patrol  program.   The 
estimated  annual  cost  to  the  INS  of  enforcing  employer  sanctions  is  $32.8 
million  in  fiscal  year  1989,  $27.8  million  in  1990,  $29  million  in  1991.  and 
$33.7  million  in  1992.   Only  our  larger  District  Offices  have  investigative 
units  devoted  entirely  to  Employer  Sanctions  enforcement.   Other  offices  have 
investigators  whose  workload  Includes  investigative  efforts  split  between 
Criminal  Aliens,  Fraud,  and  Employer  Sanctions  enforcement  work.   Work  hours 
for  these  functions  are  recorded  in  the  INS  work  load  reporting  system. 
These  work  hours  were  used  to  generate  the  above  estimated  costs. 


Eaployer  Sanctions  Enforceaent 

1(d).   Please  coHsent  on  the  1990  findings  in  the  GAO  report, 

iBmioT-a^ion  Befora.  Brolovcr  Sanctions  and  the  Question  of 
Discrimination  at  60,  that  although  "employer  awareness  of  IRCA 
increased  ...  to  83  percent"  within  two  years  after  IRCA  came 
into  effect,  "there  has  been  a  significant  decrease  in  the 
percentage  of  eaployers  who  said  they  understood  IRCA's  major 
provisions." 

The  GAO  report  sites  (1)  a  shift  in  IMS  educational  resources 
in  June  1988  and  (2)  the  INS  emphasis  on  personal  visits  to 
educate  employers  as  potential  reasons  that  employer 
understanding  of  the  documentary  and  1-9  requirements  and  the 
restrictions  on  hiring  unauthorized  workers  was  lower  in  1989 
than  it  was  in  1988. 

Since  the  time  of  the  1990  GAO  report,  INS  has  worked  to 
increase  employer  understanding  of  the  employer  sanctions  and 
employment  eligibility  verification  provisions.   Efforts  have 
included  clarifying  materials  sent  to  employers  and  working  to 
reduce  the  number  of  documents  and  simply  the  verification 
system. 

In  November  1991,  INS  amended  the  1-9  form  and  sent  a  revised 
Handbook  for  Ernplovers  to  the  Nation's  approximately  7  million 
employers.   These  materials  present  a  clearer  description  of 
the  employment  eligibility  verification  process  to  make 
compliance  with  the  record-keeping  requirements  easier  for 
employers  and  to  emphasize  the  anti-discrimination  requirements 
of  the  law.   GAO  found  in  its  1990  employer  survey  that 
employers  who  had  received  Handbooks  were  more  likely  to  comply 
with  the  provisions  of  the  law  and  less  likely  to  engage  in 
immigration-related  workplace  discrimination.   In  these 
revisions,  INS  incorporated  GAO  and  other  recommendations  to 
make  them  more  "user  friendly"  and  comprehensive. 

INS  is  currently  working  to  reduce  the  number  of  documents 
which  can  be  used  in  the  employment  process  to  verify  identity 
and/or  work  eligibility  and  to  improve  the  security  of  these 
documents.   INS  is  conducting  a  pilot  program  of  a  telephone 
verification  system  through  which  employers  can  verify 
employment  eligibility  of  aliens  they  hire  directly  with  INS. 
INS  has  also  expanded  its  capabilities  through  a  memorandum  of 
understanding  with  the  Department  of  Labor  which  grants  DOL 
officers  authority  to  issue  Warning  Notices  for  verification 
violations. 
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Telephone  Verification  Systea  Pilot  Program 

2(a).   Please  provide  the  Subcoaaittee  with  the  costs  of  iapleaenting 
the  Telephone  Verification  SysteM  (TVS)  pilot  program  and  to 
iaplement  the  program  nation-wide.   Include  a  detailed 
explanation  of  how  the  costs  were  derived. 

•  Total  costs  to  implement  the  TVS  Pilot  -  $105,174  (Automated 
verification  cost  $668;  Manual  verification  cost  $1,905;  Equipment 
$15,500;  Contract  Services  $10,000;  Project  Administration  $77,100) 

•  One  plan  for  implementing  TVS  nation-wide  (Phased  in  at  500,000 
employers  per  year  over  a  ten  (10)  year  period  for  an  estimated  total  of 
5  million  employers  with  a  user  charge  for  services  at  an  estimated  rate 
of  $1.00  per  automated  verification  and  $4.00  per  manual  verification) 
includes  an  estimated  start  up  cost  of  -  $7.4  million  (Capital 
Investment  $5.4  million;   Personnel  -  100  positions;  Operating  Costs 
$100,000;  Commercial  Services  $  2  million) 

2(b).   Please  explain  the  steps  the  INS  has  taken  or  will  be  taking  to 
address  the  deficiencies  in  its  records  found  by  a  1989  audit 
that  showed  that  about  17  percent  of  the  data  from  INS-  central 
alien  information  repository  was  missing  or  incorrect, 
■Immigration  Policy  and  Law,-  Vol.  4,  No.  6,  Hashiiigton,  D.C., 
Buraff  Publications,  p.  5  (May  1990). 

The  following  actions  were  completed  to  improve  the  quality  of  the  ASVI 
data : 

■  Since  1989,  INS  has  conducted  two  (2)  major  reconciliations  between  the 
Immigration  Card  Facility  (1-551  'Alien  Registration  Receipt  Card")  data 
base  and  the  CIS.   In  addition  reconciliations  have  been  completed 
between  CIS  and  other  major  casewor)c  systems,  including  the  Legalization 
Adjustment  Processing  System  (LAPS),  the  Refugee,  Asylum  and  Parolee 
System  (RAPS)  and  the  Naturalization  Casework  System  (NACS) . 

■  All  major  caseworlt  systems  have  incorporated  electronic  interfaces  with 
the  CIS  which  ensures  the  accurate  and  timely  entry  and/or  update  of 
alien  records  in  CIS.   In  addition,  INS  is  developing  an  interface 
between  Department  of  State«s  Refugee  Tracking  System  and  CIS. 

•  Reconciliation  of  CIS  records  data  contained  in  the  hard-copy  files 
takes  place  during  the  installation  of  the  RAFACS  (Receipt/A-File 
Accountability  and  Control  System).   Since  1989,  the  CIS/RAFACS  interface 
has  been  installed  in  23  INS  offices. 

•  Since  August  1989,  the  CIS  has  incorporated  an  Employment  Authorization 
Document  component  which  tracks  all  work  authorizations  granted  by  the 
Service  without  regard  to  whether  the  recipient  has  an  Alien  file. 

■  Beginning  in  FY  1993,  information  from  CIS  is  updated  in  ASVI  on  a 
daily  basis.   ASVI  was  previously  updated  every  two  weeks. 
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Telephone  Verification  System  Pilot  Progras 

•Modification  of  the  ASVI  data  base  search  criteria  for  options  other 
oroCidino  il^^o^,?'  the  name  and  date  of  birth  was  initialed  ?S  increase 
providing  information  at  time  of  primary  query  to  the  system. 


^hfJ^h^LvH^ic^rr^  refined  the  status  code  tables  used  by  CIS  and  ASVI, 
which  makes  ASVI  primary  searches  more  precise,  thus  leadinq  to 
reductions  in  the  number  of  cases  referred  to  secondary  verification. 

-  INS  Information  status  Verifiers  routinely  update  the  CIS  during  the 
secondary  verification  process.  ouring 

•  Training  and  guidance  .s  provided  to  field  offices  to  ensure  accurate 
data  entry  into  various  INS  systems. 


2(c).   It  is  ay  understanding  tliat  apart  from  tiie  nine  eaployers  in 

tbe  TVS  pilot  project,  the  INS  has  been  verifying  for  eaiployers 
the  work  authorization  status  of  employees  and  job  applicants. 
Is  this  accurate?   If  so,  has  the  INS  stopped  telephone 
verification  or  any  other  fora  of  verification  for  employers 
outside  of  the  TVS  pilot  project? 

The  Department  of  Justice,  Office  of  Special  Counsel  reported  to  INS  the 
occurrence  of  alien  status  verification  for  employers  other  than  the 
employers  participating  in  the  TVS  pilot.   The  INS  policy  is  that  we  will 
respond  to  employer  requests  to  verify  individuals'  employment 
eligibility  only  for  participants  in  the  pilot  test  of  the  Telephone 
Verification  System.   In  a  March  11,  1993  memorandum  to  our  field  units. 
Acting  Commissioner  Chris  Sale  reiterated  this  policy.   In  specific 
instances  where  there  is  a  strong  indication  of  fraud,  the  Service  may 
respond  to  a  request  by  the  employer  to  examine  a  document  as  resources 
permit. 
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Proposal  to  Rwluc*  Acceptabla  Docu—nf  Cor  th«  1-9  Pora 
3(a) 

The  INS  is  in  the  process  of  Internally  clearing  a  proposed  rule  which,  if 
approved,  will  be  published  for  notice  and  consent  in  the  Federal  Register. 
This  proposed  rule  is  intended  to  sinplify  eaploynent  eligibility 
verification  requireaents  and  address  the  concerns  of  eaployers  who  allege 
confusion  created  by  the  nuaber  of  acceptable  docuaents  on  the  Fora  1-9.   The 
proposal  seeks  to  reduce  the  nuaber  of  acceptable  documents  and  should  reduce 
uncertainty  on  the  part  of  eaployers.   It  will  ultimately  reduce  potential 
eaployaent  discrlaination  based  upon  misapplication  of  the  eaployaent 
eligibility  requireaents. 

There  currently  exist  29  different  docuaents  which  are  acceptable  for  Fora  I- 
9   purposes.   The  Service  proposes  eliminating  three  documents  from  List  A, 
i.e.,  those  documents  which  establish  both  identity  and  eligibility  to  work; 
eliminating  five  and  combining  two  from  List  B,  i.e.,  those  which  establish 
identity  only,  and  eliminating  three  documents  from  List  C,  i.e.,  those 
documents  which  establish  only  authorization  to  work.   Consequently,  the 
Service  hopes  to  reduce  from  29  to  17  the  number  of  documents  which  will 
satisfy  the  Form  1-9  requirements,  and  which  an  employer  must  be  faailiar 
with. 

A  final  decision  has  not  been  made  within  the  agency  concerning  the  documents 
to  be  eliainated,  accordingly  we  are  unable  to  provide  a  specific  list  of 
those  docuaents.   However,  the  documents  which  the  Service  proposes 
eliminating  for  Form  1-9  purposes  are  documents  which  are  declining  in  use, 
or  for  which  other  replacement  documents  are  available.   The  docuaents  being 
retained  are  the  documents  which  the  Service  believes  are  in  greater  use,  and 
more  easily  recognizable,  thus  minimizing  the  burden  on  both  employees  and 
eaployers.   The  Service  would  further  note  that  although  the  docuaents  would 
no  longer  be  acceptable  for  ptirposes  of  coapleting  Foras  1-9,  with  one 
exception,  they  would  still  be  valid  for  the  purposes  for  which  they  are 
issued. 


ix  months  and  1 


3(b). 

The  service  estimates  that  the  process  would  take  between  s      „,„„„,^ 
year.   In  addition  to  obtaining  the  necessary  clearances  for  the  proposed 
rule  froB  the  Service,  the  Department  of  Justice,  and  the  Office  or 
Management  and  Budget  (0MB),  the  Service  would  need  to  solicit  public 
coaaents.  then  review  the  comments  and  draft  a  final  rule  for  which  the  same 
HwrancM  would  need  to  be  obtained.   In  addition,  "»•  Service  would  njed  to 
revise  the  Handbook  for  Eaployers  (M-274)  and  the  ^ora  1-9.   The  Ser«.ice 
would  need  to  obtain  the  necessary  Service  clearances  ^o^.^^*  "T"*'  ,^" 
addition,  for  the  Fora  1-9  the  Service  would  need  to  obtain  additional 
clearancis  froa  the  Department  of  Justice  and  0MB  before  requiring  its  use. 
finally,  the  M-274  would  then  need  to  be  distributed  to  •»Pi°y«»  ^"  «'^^"^.*«' 
have  thi  documents  in  the  possession  of  eaployers  before  the  effective  date 
of  the  final  rule. 
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Proposal  to  Bodnco  Aoeoptabl*  Docuaont  for  tho  1-9  Poth 

3(c).   Mbat,  it  any,  aro  tbm   plans  to  publiciza  tba  prograa? 

Aa  notad  *i>ova,  aBployara  would  racaiva  tba  M-274  through  tha  mail.   In  past 
raviaiona  of  tha  M-274,  tha  Sarvlca  haa  contractad  with  tha  Intarnal  Ravanua 
Sarvica  to  mail  soma  7  million  copias  of  tha  M-274  to  amployara.   This 
documant  thoroughly  explains  tha  Form  1-9  procass  and  answers  tha  most 
fraquantly  askad  questions  relating  to  the  verification  process  and  the  anti- 
discrimination and  document  fraud  provisions  of  the  Immigration  Act.   The 
Office  of  Employer  and  Labor  Relations,  and  the  Office  of  Congressional  and 
Public  Affairs  would  likewise  be  involved  in  publicizing  changes  to  the 
employment  verification  system. 

3(d).   What  pgoble—  may  ba  ancoontarad  ia  rwlucing  tha  mmbar  of 

Although  soma  segments  of  tha  public  may  ba  opposed  to  changing  the 
employment  verification  system,  the  Service  is  optimistic  that  the  proposed 
changes  will  be  widely  supported  and  will  be  o*en  as  enhancing  the 
verification  system  while  reducing  any  potential  discrimination  againat 
protected  parsons.  The  Sarvica  is  also  hopeful  that  adequate  rasourcaa  will 
ba  made  available  to  facilitate  thia  modification  of  the  employment 
verification  system. 


3  (a) .  Bam  might  this  changm  la  policy  ij^act  aaploymant 


The  Service  strongly  believes  that  in  addition  to  making  it  easier  for 
employers  to  comply  with  the  employment  verification  requirements  of  the 
immigration  laws,  this  change  will  have  the  benefit  of  simplifying  the 
proceaa  and  conaaquently  minimizing  the  poasibility  of  any  employment  related 
discrimination  which  might  be  attributable  to  the  employment  verification 
syatam. 

3.(f).  It  im  ar  oadarmtandlng  that  tha  proposal  includes  dalating  tha 
■oolal  aacnrity  card  and  tha  birth  cartif  Icata  tram   tha  list  of 
documanta.   Ia  this  txna?  If  so,  givan  tha  ms  dalaya  (xtp   to 
IS  mofrt-ha  in  Los  Angelas)  in  issuing  replacement  raaidant  alien 
cards,  what  will  ba  dona  to  enmra  that  additional  eaploymant 
diacriaination  will  not  result  against  people  who  must  raly  oa 
tamporazy  proof  of  parmanant  raaidant  status? 

This  is  not  true.   The  draft  of  the  proposed  rule  does  not  propose  to  delete 
the  social  aacurity  card  and  birth  certificate  as  acceptable  documents  for 
Form  1-9  purposes. 
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Impleaentation  of  the  June  1992  MeaoranduB  of 
Understanding  Regarding  Department  of  Labor  and  INS  Cooperation 

Under  the  June  1992  Meaorandua  of  Understanding,  the  INS  will  be 
focusing  on  tbe  anti-discrimination  provisions  of  the  law  and  the 
process  for  referring  suspected  violations  to  the  Office  of  Special 
Counsel  for  Immigration-related  Unfair  Employment  Practices  (OSC) . 
Nhat  will  the  Servicx  be  doing  specifically? 

The  testimony  stated  that  the  joint  training  conducted  by  the  Department 
of  Labor  (DOL)  and  INS  served  "to  renew  our  (DOL  and  INS)  focus  on  the 
anti-discrimination  provisions  of  the  law  and  the  process  for  referring 
suspected  violations  to  (OSC) . "  The  training  allowed  both  DOL  and  INS  to 
re-^aphasize  the  importance  of  Section  274B  of  the  Immigration  and 
Nationality  Act  (Act),  and  to  affirm  or  re-affirm  each  agency's 
commitment  to  identify  possible  violations  and  timely  refer  them  to  the 
Office  of  Special  Counsel. 

However,  while  DOL  will  begin  to  directly  refer  indications  or 
allegations  of  discrimination  violations  to  OSC,  this  statement  was  never 
intended  to  suggest  that  INS  would  be  substantially  changing  its  current 
procedures  relating  to  referring  suspected  violations  to  OSC.   Since 
implementation  of  Section  274A  of  the  Act,  INS  agents  have  immediately 
directed  all  allegations  or  suspected  violations  to  OSC.   Beginning  with 
the  implementation  of  the  MOU,  INS  will  refer  suspected  civil  rights 
discrimination  violations  relating  to  federal  government  contractors  to 
both  OSC  and  to  the  Office  of  Federal  Contract  Compliance  ProgrzuDS 
(OFCCP)  of  the  Employment  Standards  Administration  of  DOL. 


Document  Abuse  Training 

S(a).   Has  the  INS  stopped  using  and  distributing  the  attached 

material  as  well  as  the  4-88  version  of  "Imaigration  Reform  and 
Control  Act  of  1986  (IRCA) :   Your  Job  and  Your  Rights,-  (M-279) 
that  misinform  employers  and  employees  regarding  employer 
sanctions  and  anti-discrimination? 

1.  The  "Uncle  Sam  Poster"  has  been  changed,  to  no  longer  reflect 
information  about  the  M-279  pamphlet  which  we  stopped 
distributing  2  years  ago. 

2.  The  "Immigration  Law  in  the  American  Wor)cplace"  information 
sheet  was  developed  by  and  used  in  our  San  Antonio  District  as 
an  informational  sheet,  primarily  for  their  use  when  giving 
presentations  on  employer  sanctions  and  the  employment 
verification  requirements.   It  has  never  been  generally 
distributed  to  the  public  or  employers,  either  nationally  or 
within  the  San  Antonio  District. 
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Doammat   Abuaa  Training 

5(b):   BM  tlMT*  bMn  training  of  staff  sine*  tba  migration  Act  of 
1990  that  aMmtod  XXC31  to  includa  docuMnt  abuM? 

A  conprahansiva  training  on  ttaa  Imigration  Act  of  1990  was  providad  to 
tha  laaigration  and  Naturalisation  Sarvlca.lNS,  staff  Sarvicawida.  Thia 
5-day  training  waa  prasantad  through  modulaa  addraaslng  the  naw 
provisions. 

Additional  training  on  fraudulent  document  detection,  as  well  as  IMMACT 
90  anti-discriaination  provisions,  relating  to  eaployer  document  abuse, 
was  given  by  the  Office  of  Employer  and  Labor  Relations. ELR,  in  San 
Diego,  Houston  and  New  Orleans.   ELR  also  held  eguivalent  regional 
sessions  for  Border  Patrol,  Special  Agents  and  Department  of  Labor  field 
investigations. 


IBS  FT)  -jd  Violations 

IMS'  writtm  tMtlaoiqr  reconends  increasing  sentencing 
guidelinea  fog  IMS   fraud  violations.   Hhat  are  the  Service' 


Increase  the  Sentencing  Guidelines  for  INS  Fraud  Violations. 
Brief  Discussion 

The  1992  United  States  Sentencing  Commission  guidelines  for  trafficking  in 
documents  relating  to  Naturalization,  Lawful  Permanent  Resident  status,  or 
other  immigration  fraud  are  inadequate.   INS  related  fraud  violations  (i.e.. 
18  use  1028  and  18  OSC  1546)  have  been  placed  by  the  United  States  Sentencing 
*^**??^f?^*"*  ■5.*  ^"^"^  Offense  Level  9.   Section  2L2.1  of  the  sentencing 
guidelines  allows  for  an  increase  only  to  an  offense  level  15  if  the  crime 
involves  "100  or  more"  sets  of  documents.   INS  believes  it  would  be 
appropriate  to  specify  level  15  for  "l.ooo  or  more"  sets  of  documents,  level 
20  for  "2,000  or  more"  sets  or  involving  other  specified  criminal  activity, 
and  level  25  if  offense  involved  document  provision  to  terrorists  or 
organized  crime  figures. 

IHS  special  Agents  often  target  fraud  facilitators  who  routinely  produce  well 
over  100  sets  of  counterfeit  documents.   Many  investigations  result  in  the 
seizure  of  multiple  thousands  of  documents.   Investigations  believes  that  the 
guidelines  should  be  modified  to  allow  for  additional  increases  to  the  Basic 
Offense  Level  if  fraud  facilitators/organizations  produce  large  quantities  of 
fraudulent  documents,  or  are  found  to  be  involved  in  other  criminal  activity. 
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In  1992,  a  major  fraud  facilitator  convicted  of  pos«*Mlon  and  nanufacturing 
of  fraudulent  Idantif Icatlon  docuaents  was  ■•ntencsd  to  six  yaara 
incarceration  only  because  the  govemnent  vaa  able  to  justify  an  upward 
departure  fron  the  sentencing  guidelines.   INS  Special  Agents  seized  evidence 
which  indicated  that  this  defendant  along  with  six  additional  co-conspirators 
were  responsible  for  the  production  of  over  250,000  fraudulent  docuaents 
(126,000  of  these  docuaents  were  either  I-SSls,  I-151s,  or  I-688s)  with  an 
estimated  street  value  of  over  $7,000,000,  several  handguns,  and  $5,000  in 
counterfeit  currency.   In  contrast,  a  co-conspirator,  also  identified  as  a 
major  participant  in  the  organization,  was  sentenced  to  only  13  months 
Incarceration. 

Proposed  Lagislatlve  Languag* 

SEC.  Sections  1546(a)  of  title  18,  United  States  Code,  is  amended 

by  striJcing  "five  years-  and  inserting  "ten  years". 

SEC.  Section  1028  (b)(1)  of  title  18,  United  States  Code  is 

amended  by  striking  "five  years"  and  inserting  "ten  years". 

Pursuant  to  Section  944  of  title  28,  United  statM  Code,  and 


Section  21  of  the  Sentencing  Act  of  1987,  the  United  States  Sentencing 
Commission  shall  promulgate  guidelines,  or  amend  existing  guidelines, 
relating  to  defendants  convicted  of  violating,  or  conspiring  to  violate 
Sections  lS46(a)  and  1028(a)  of  title  18,  United  States  Code.   The  basic 
offense  level  under  Section  21.2.1  of  the  United  States  Sentencing 
Guidelines  shall  be  increased  to: 


1)  not  less  than  offense  level  15  if  the  offense  involved  1,000  or 
more  sets  of  documents; 

2)  not  less  than  offense  level  20  if  the  offense  involved  2,000  or 
■ore  sets  of  documents,  and/or  involved  other  criminal  activity 
including,  but  not  limited  to  any  violation  of  the  Controlled 
Substances  Act,  prostitution,  smuggling  of  aliens  into  the  United 
States,  money  laundering,  illegal  gang  activities,  counterfeiting 
United  States  obligations  or  securities,  and  any  firearms  violation; 

3)  not  less  than  offense  level  25  if  the  offense  involved  providing 
documents  to  )cno%m  or  suspected  terrorists  or  persons  involved  in 
organized  crime. 
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